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the Code sections appearing in this Replacement Volume as codification of the 
Public Acts of S55, 2857, 1959, 2961, 1963, 1865, L967, 1968; 12969, 1970, 
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Public Acts of 1961, of the Public Acts of 1963, of the Public Acts of 1965, 
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Public Acts of 1986; Chapter 786 of the Public Acts of 1986; Chapter 4 of the 
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Public Acts of 1989; Chapter 668 of the Public Acts of 1990; Chapter 28 of the 
Public Acts of 1991; Chapter 528 of the Public Acts of 1992; Chapter 1 of the 
Public Acts of 1993; Chapter 543 of the Public Acts of 1994; Chapter 1 of the 
Public Acts of 1995; Chapter 554 of the Public Acts of 1996; Chapter 1 of the 
Public Acts of 1997; Chapter 574 of the Public Acts of 1998), Chapter 235 of 
the Public Acts of 1999; Chapter 574 of the Public Acts of 2000; Chapter 52 of 
the Public Acts of 2001; Chapter 491 of the Public Acts of 2002; Chapter 1 of 
the Public Acts of 2003; Chapter 437 of the Public Acts of 2004; Chapter 1 of 
the Public Acts of 2005; Chapter 507 of the Public Acts of 2006; Chapter 1 of 
the Public Acts of 2007; Chapter 607 of the Public Acts of 2008; Chapter 2 of 
the Public Acts of 2009; Chapter 624 of the Public Acts of 2010; Chapter 41 of 
the Public Acts of 2011; Chapter 582 of the Public Acts of 2012; Chapter 1 of 
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Assembly; Chapters 1 and 382 of the 89th General Assembly; Chapters 1 
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Assembly; and that Chapters 30 and 536 of the 110th General Assembly of. 
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Preface 


This Replacement Volume 7 of the official Tennessee Code supersedes its 
2014 predecessor, and was made necessary by new and amendatory legislation. 
This volume formerly contained all of Title 39. This volume now contains Title 
39 Chapters 1 through 13. 

This volume was prepared by the editorial staff of the publisher with the 
assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary for 
the Tennessee Code Commission. 

Notes in this volume are to the following sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 
Federal Supplement 

Federal Rules Decisions 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 701 
E. Water St., Charlottesville, Virginia 22902. 

Visit our internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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User’s Guide 


This guide is designed to help you get the most out of your Tennessee Code 
Annotated. Information about key features of the Code and suggestions for its 
more effective use are given under the following headings: 


—Advance Code Service 
—Advance Legislative Service 
—Amendments 

—Analyses 

—Attorney General Opinions 
—Code Status 

—Compiler’s Notes and Code Commission Notes 
—Cross References 

—Court Rules 

—Disciplinary Board Opinions 
—Effective Dates 

—Historical Citation 
—Indexes 

—Law Reviews 

—Notes to Decisions 
—Numbering System 
—Obsolete Statutes 
—Parallel Reference Tables 
—Repealed Statutes 
—Replaced Volumes 

—Section Headings 
—Sentencing Commission Comments 
—Superseded Statutes 
—Tables of Contents 

—Tables Volume 

—Textbooks 
—Unconstitutional Statutes 


If you have a question not addressed by the User’s Guide, or comments about 
your Code service, please call our toll-free number (1-800-446-3410), fax (800) 
643-1280, or write to: Tennessee Code Editor, LexisNexis, 701 E. Water St., 
Charlottesville, Virginia 22902. 


ADVANCE CODE SERVICE 


Three times a year, at roughly quarterly intervals between delivery of Code 
supplement pocket parts, we publish Tennessee Advance Code Service 
pamphlets. The Advance Code Service keeps your Code as up-to-date as 
possible by providing notes to cases, opinions of the Attorney General, and law 
reviews received after the cutoff for inclusion in the preceding Supplement, as 
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well as other pertinent information. Advance Code Service pamphlets are 
cumulative, so that you need retain only the latest pamphlet to-have all the 
updated material published since the preceding Supplement. 


ADVANCE LEGISLATIVE SERVICE 


Advance Legislative Service pamphlets contain photoreproductions of 
Tennessee legislation. They are sent to all subscribers, as part of the annual 
supplement service, within weeks of an act’s passage. Pamphlets also contain 
a table of contents, a table of Code sections affected by new laws, informative 
notations in the margins of acts, and an index. All these aids help you assess 
the impact of new legislation between the time it first becomes available and 
publication of the Code supplement. 


AMENDMENTS 


Amendment notes describe exactly what changes the legislature has made in 
the statute and are written so that you can reconstruct the language of the 
statute as it existed prior to amendment. These notes appear only in the 
annual pocket part supplements following each section which has been 
amended within the past two years. Where an amendment note states that 
certain provisions have been rewritten, and the former version is not set out in 
the note, the presumption is that the former version may be found in the bound 
volume. 


ANALYSES 


In addition to the table of contents appearing at the beginning of each bound 
volume, each title and chapter appearing in a bound volume or supplement is 
preceded by an analysis. The analysis details the scope of the title or chapter 
and enables you to see at a glance the content of the title or chapter without 
resorting to a page-by-page examination in the bound volume or supplement. 


ATTORNEY GENERAL OPINIONS 


Citations to Opinions of the Attorney General and Reporter of Tennessee are 
carried in supplement pamphlets, beginning with opinions issued in 1983. 
Although these opinions are advisory only, they are well-researched opinions of 
law and contain useful discussions of Tennessee statutes. Citations to opinions 
which concern the constitutionality of provisions, or which the Code 
Commission wishes to retain for other reasons, will appear in Code 
Commission Notes in replacement volumes. 


CODE STATUS 


Tennessee Code Annotated is the official Code of Tennessee. It was adopted 
in 1955. Code supplements and replacement volumes are also enacted into law 
following their publication, in order to assure the integrity and official 
character of all Code text. The Code is prepared under the auspices of the 
Tennessee Code Commission and with the assistance of its staff. For the 
authority of the Commission and other statutes relating to the Code, see title 
1 of the Code. 
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COMPILER’S NOTES AND CODE COMMISSION NOTES 


If nothing else, compiler’s notes and code commission notes should always be 
read because they point out important information or special circumstances 
concerning a statute. 

Code commission notes are prepared under the direct supervision of the 
Tennessee Code Commission to convey information that is not apparent on the 
face of a Code section. 

Repealed statutes have compiler’s notes citing the legislative history of the 
repealed section, the chapter and section of the public act responsible for the 
repeal, and a reference to new statutory provisions, if any, which replace the 
repealed statute. Transferred, superseded, obsolete and unconstitutional 
statutes have similar notes. 


CROSS REFERENCES 


Cross references refer you to other statutes which may affect a law or place 
it in context. Cross references do not cite all related statutes, however, since 
these can be identified by using the General Index. 


COURT RULES 


A softcover Court Rules Annotated two-volume set is included in your Code 
set. These volumes are supplemented once each year in November and are 
replaced annually. Rules of the Supreme Court, the Board of Judicial Conduct, 
the Court of Appeals, and the Court of Criminal Appeals, rules of appellate, 
civil, criminal and juvenile procedure and rules of evidence, as well as local 
rules of practice and procedure in the courts of certain counties are included, 
along with appropriate annotations and indexes. Rules are printed essentially 
in the form in which they have been promulgated, with only minor editing for 
stylistic consistency. 

Advisory Commission Comments which have been added after the original 
comments have, in brackets following each additional paragraph of comment, 
the date the paragraph was added. 


DISCIPLINARY BOARD OPINIONS 


Notes under this heading appear in Volume 2 of the Court Rules and its 
supplement, and refer you to opinions of the Board of Professional 
Responsibility of the Supreme Court of Tennessee. 


EFFECTIVE DATES 


Effective date notes appear only in the pocket part supplements to the bound 
volumes. These notes show the effective date for enactments and amendments 
made during the past two years. An effective date note will appear under each 
section enacted or amended, except where an entire chapter or part has been 
enacted, in which case the note will appear only under the first and last 
sections of the chapter or part. 

Where repeals and enactments are postponed, bracketed dates in the 
boldfaced catchline and explanatory information in the compiler’s notes enable 
you to ascertain the valid law both before and after the postponed effective 
date. In the case of postponed amendments, the current law will be set out 
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followed by a separate postponed version in italics font, both with bracketed 
dates in the catchlines. $ 


HISTORICAL CITATION 


The historical citation appears in brackets immediately following the text of 
the statute. The historical citation includes the year, chapter and section of all 
public acts enacting or amending the statute. By finding these public acts in 
the session laws, you can trace the history of a section from its original 
enactment to its present form. 

The historical citation also includes references to the sections of former codes 
in which the statute was previously compiled (as in “Code 1932, § 325” cited in 
the historical citation to § 4-3-1803). Amendments to the statute which have 
been implied by subsequent legislation rather than specifically mandated are 
indicated by “impl. am.” followed by the public act chapter and section number. 
Statutes which have been transferred from former section numbers within this 
Code cite the former section number in the historical citation. For instance, in 
the historical citation for § 4-3-2038, “T.C.A. (orig. ed.), § 4-308” indicates that 
§ 4-3-203 was transferred from § 4-308 which appeared in the original edition 
of the 1955 Code. In the historical citation for § 4-3-1009, “I.C.A., § 4-328” 
indicates that § 4-3-1009 was transferred from § 4-328 which appeared in 
either a replacement volume or a pocket part supplement to the original 
edition of the 1955 Code. 

When used in conjunction with the Tables Volume (see Tables below), the 
historical citation can be an invaluable aid in legal research. 

In the Court Rules volume, court rules carry historical citations showing the 
date of any amendment to a rule. The date a set of rules was originally 
promulgated appears beneath the heading to the set. 


INDEXES 


The General Index volumes are updated and replaced annually. In addition, 
at the back of each bound volume in the set, there is a volume index which 
indexes all the material contained in that particular volume. 

Also included with the index volumes are the following items of interest: a 
Title and Chapter Index, which is a short index for use by those familiar with 
terminology used in the T.C.A.; POPULAR NAMES OF ACTS main heading; 
SHORT TITLES main heading; and the Index to Uncodified Public Chapters. 

As accurate and thorough as these indexes are, there is no such thing as an 
index that is affordable, convenient, and perfect. Your best defense against 
index wild goose chases is familiarity with indexing techniques. To that end, a 
list of Suggestions for Fast, Effective Use of the Index has been included on the 
inside front cover of each index volume, and a more detailed treatment is given 
in the Foreword to the Index. 

At the end of every supplement pamphlet (except for volumes 1 and 13, and 
the Index and Court Rules volumes), a table entitled “Code Sections in This 
Pamphlet” lists every Code section within the scope of the volume that has 
been added, amended, repealed, transferred, superseded, rendered obsolete, or 
deemed unconstitutional since the bound volume was published. This is a 
convenient index to the supplement pamphlet, and gives you one place to check 
to see if there have been any changes in statutes that interest you. 
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LAW REVIEWS 


Articles from the Tennessee law school law reviews and other professional 
journals are cited under each statute referred to in the article. 


NOTES TO DECISIONS 


All state and federal cases which construe or apply Tennessee law or the 
Tennessee or U.S. Constitutions have been annotated and are cited under the 
pertinent statutes. Where a decision has been reviewed by a higher court, the 
subsequent judicial history and disposition is noted in the case citation if such 
disposition has any bearing on the annotated material. Where two or more 
decisions state the same rule of law, the case citations are cumulated under one 
case note. 

Case notes are grouped together under headings called “catchlines.” The 
catchlines identify the basic subject matter of the case notes and assist you in 
locating pertinent notes. The catchlines are arranged in logical order. Where 
there are two or more catchlines, an “analysis” listing all the catchlines 
precedes the annotations. 

Where a statute has been amended or repealed and replaced with similar 
subject matter, case notes construing or applying the former statute are 
frequently retained under “Notes to Decisions.” 

Where a group of case notes applies to more than one statute in the same 
volume, the case notes are usually cited under the most appropriate statute; a 
cross-reference is inserted under the “Notes to Decisions” of the related 
statutes, under the appropriate catchline, referring you to the section carrying 
the pertinent case notes. 


NUMBERING SYSTEM 


A new numbering system has been implemented by the Code Commission 
which facilitates the organization of sections. This system divides existing 
chapters into “parts” so that several related, but distinct, subjects can be 
compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 
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Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-2038 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 
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Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), etc. 

Second level (subdivisions): (1), (2), (3), ete. 

Third level (subdivisions): (A), (B), (C), etc. 

Fourth level (subdivisions): (1), (41), (iii), etc. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (6), (oc), ete. 

(1), (2), (3), ete. 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 
subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a)(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (i), (ii), (iii), etc. Example citation: § 1-1-101(a)(1)(A)Q@). 


OBSOLETE STATUTES 


Where the Tennessee Code Commission has determined that, in light of 
more recent legislation or court decisions, a statute is no longer valid, the 
statute has been omitted with an indication that it is “Obsolete.” 


PARALLEL REFERENCE TABLES 


Certain titles, chapters and groups of sections which have been repealed in 
their entirety and replaced with similar provisions or which have been 
transferred to new section numbers are accompanied by a parallel reference 
table which refers you from the former section number to the section number 
of the present provisions. These tables generally appear at the front of the 
bound volume or preceding the title or chapter in the supplement. 


REPEALED STATUTES 


Statutes which have been repealed are so indicated in brackets following the 
section number. Compiler’s notes containing the historical citation of the 
former statute, the legislation responsible for the repeal, and present statutory 
provisions concerning the same subject matter (if any) appear after each 
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repealed section or after the first section of a repealed chapter. References to 
repealed statutes are ordinarily dropped upon volume revision. 


REPLACED VOLUMES 


The Code is regularly updated and streamlined by the replacement of 
volumes. Although a current set of the Tennessee Code Annotated contains the 
currently applicable statutes, users are encouraged to retain replaced volumes 
and their supplements for historical reference. 


SECTION HEADINGS 


According to § 1-3-109, section headings or “catchlines” are not to be 
construed as part of the law. The Code Commission has authority, under 
§ 1-1-108(a), to “change the wording of and prepare new section headings and 
symbols.” Working together, the Code Commission and the publisher 
continuously review catchlines to ensure that they give all necessary 
information as briefly and accurately as possible. Generally, T.C.A. catchlines 
give no more information than is necessary to distinguish one section from 
others you might consult. Thus, the catchline for § 1-3-109 reads “Section 
headings and histories,” not “Section headings and histories not part of law”; 
the longer form would be used only if the chapter had another section that 
focused on headings and histories from a different angle. In addition, T.C.A. 
catchlines often use popular terminology in an attempt to shed light on a 
section’s meaning and save you valuable research time, even though the 
popular term appears nowhere in the section and may be less accurate than its 
technical equivalent. 

The Code Commission and the publisher invite your suggestions on ways to 
improve particular catchlines. 


SENTENCING COMMISSION COMMENTS 


These comments, contained under sections of the criminal laws amended by 
chapter 591 of the Public Acts of 1989, were written to the text of the sections 
of chapter 591, as codified herein. These comments have not been revised to 
reflect amendments to these sections after 1989. They have been retained to 
provide guidance on the original intent of those sections which may not be 
affected by later amendments. 


SUPERSEDED STATUTES 


A statute which has been superseded by the enactment of subsequent 
legislation is omitted and indicated as “Superseded” in brackets following the 
section number. A compiler’s note containing information concerning the 
superseding provisions accompanies a superseded statute. 


TABLES OF CONTENTS 


Each bound volume carries a table of contents listing titles, chapters, and 
parts. In addition, a complete table of T.C.A. titles is updated and published 
annually in the supplement pamphlet for Volume 1. This table, which follows 
the Preface and precedes the User’s Guide, helps you find the T.C.A. volume 
you need, and also helps you keep track of titles that have been relocated due 
to volume replacement. 


X1V USER’S GUIDE 


TABLES VOLUME 


The Tables Volume (Volume 13) of the Tennessee Code Annotated is one of 
the most helpful tools in legal research. 

Included in the Tables Volume are parallel tables referring the user from 
section numbers in former codes to section numbers in the original 1955 
Tennessee Code Annotated. Also in Volume 18 is a table of former and current 
section numbers for Code sections whose numbers have changed since 1955. 
This table provides a reference to Code sections renumbered in the conversion 
from the former two-tier numbering system to the new three-tier system. 

Disposition tables list each chapter and section of all the Tennessee public 
acts passed by the legislature and indicate where each has been compiled in 
the present Tennessee Code Annotated. Public act sections which were 
repealed prior to the publication of the original Tennessee Code Annotated in 
1955 have been omitted in order to reduce the size of the Tables Volume; 
however, sections repealed after 1953 are indicated as repealed with a citation 
to the public act chapter and section responsible for the repeal. Public act 
sections which have not been compiled are indicated with notations such as 
“special,” “temporary,” “repealing,” “effective date,” “separability,” “emergency,” 
“legislative intent,” “unconstitutional,” etc. 

The disposition tables and the historical citations following the statutes 
work in tandem (see Historical Citations, above). In order to determine where 
a particular public act chapter or section has been compiled, refer to the 
disposition tables. For instance, the tables show that Public Act 1965, ch. 181, 
§ 7 has been compiled in § 11-9-107. The historical citation following § 11-9- 
107 indicates that it was enacted by Public Acts 1965, ch. 181, § 7 and that it 
has not been amended. The object is to help you find your way from the public 
acts to the compiled section, or from the section to the public acts. 

Other helpful information is contained in the Table volumes or its current 
supplement, including mortality tables, annuity valuation tables, a table of 
county populations based on the federal decennial census, and a table showing 
the incorporation date, population, and basic charter of Tennessee 
municipalities. 


TEXTBOOKS 


Citations to some of the standard Tennessee treatises have been included 
where they refer to Tennessee statutes. 


UNCONSTITUTIONAL STATUTES 


Statutes determined to be unconstitutional are omitted and indicated as 
“Unconstitutional” in brackets following the section number. A compiler’s note 
giving the court decisional authority accompanies such section. 
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TENNESSEE CODE ANNOTATED 


TITLE 39 
CRIMINAL OFFENSES 


Chapter 

. General Provisions [Repealed]. 

. Offenses Against the Person [Repealed]. 

. Offenses Against Property [Repealed]. 

. Offenses Against the Family [Repealed]. 

. Offenses Against the Administration of Government [Repealed]. 
. Offenses Against Public Health, Safety or Welfare [Repealed]. 
7—10. [Reserved]. 

11. General Provisions. 

12. General Offenses. 

13. Offenses Against Person. 


Aanrwnre 


CHAPTER 1 


GENERAL PROVISIONS 
[REPEALED] 


Part 1. Definitions and Construction [Repealed] 


Section 
39-1-101 — 39-1-105. [Repealed.] 


Part 2. Penalties [Repealed] 
39-1-201, 39-1-202. [Repealed.] 
Part 3. Accessories [Repealed] 
39-1-301 — 39-1-307. [Repealed.] 
Part 4. Solicitation [Repealed] 
39-1-401 — 39-1-404. [Repealed.] 
Part 5. Attempts [Repealed] 
39-1-501 — 39-1-507. [Repealed.] 
Part 6. Conspiracy [Repealed] 
39-1-601 — 39-1-615. [Repealed.] 
Part 7. Class X Felonies [Repealed] 
39-1-701 — 39-1-704. [Repealed.] 
Part 8. Habitual Criminals [Repealed] 
39-1-801 — 39-1-807. [Repealed.] 
Part 9. Forfeiture of Criminal Proceeds [Repealed] 
39-1-901 — 39-1-903. [Repealed.] 


Part 10. Racketeer Influenced and Corrupt Organizations [Repealed] 


39-1-1001 — 39-1-1010. [Repealed.] 


39-1-101 
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PART 1 
DEFINITIONS AND CONSTRUCTION [REPEALED] 


39-1-101 — 39-1-105. [Repealed.] 


Compiler’s Notes. 

Former part 1, §§ 39-1-101 — 39-1-105 (Code 
1858, § 4596; Acts 1873, ch. 57, § 1; Shan., 
8§ 6437, 7185; Code 1932, §§ 10749, 10751, 
10752, 10755; Acts 1968, ch. 513, § 1; T.C.A. 


(orig. ed.), §§ 39-101 — 39-1038, 39-106, 39- 
114), concerning definitions and construction, 
was repealed by Acts 1989, ch. 591, § 1, effec- 
tive November 1, 1989. For new law, see ch. 11, 
part 1 of this title. 


PART 2 
PENALTIES [REPEALED] 


39-1-201, 39-1-202. [Repealed.] 


Compiler’s Notes. 

Former part 2, §§ 39-1-201, 39-1-202 (Code 
1858, §§ 5232, 10756 (deriv. Acts 1829, ch. 23, 
§ 67); Shan., § 7205; mod. Code 19382, 


§ 10753; T.C.A. (orig. ed.), §§ 39-104, 39-105), 
concerning penalties, was repealed by Acts 
1989, ch. 591, § 1, effective November 1, 1989. 
For new law, see ch. 11, part 1 of this title. 


PART 3 
ACCESSORIES [REPEALED] 


39-1-301 — 39-1-307. [Repealed.] 


Compiler’s Notes. 

Former part 3, §§ 39-1-301 — 39-1-307 (Code 
1858, 8§ 4588-4592, 4594 (deriv. Acts 1829, ch. 
23, §§ 62-64; deriv. Acts 1845-1846, ch. 73, 
§ 1); Shan., §§ 6429-6431, 6433, 6435; Code 
1932, §§ 10758-10762, 10765; mod. C. Supp. 


1950, § 10760; T.C.A. (orig. ed.), §§ 39-107 — 
39-111, 39-113), concerning accessories, was 
repealed by Acts 1989, ch. 591, § 1, effective 
November 1, 1989. For new law, see ch. 11, part 
4 of this title. 


PART 4 
SOLICITATION [REPEALED] 


39-1-401 — 39-1-404. [Repealed.] 


Compiler’s Notes. 
Former part 4, §§ 39-1-401 — 39-1-404 (Acts 
1973, ch. 62, §§ 1-4; T.C.A., §§ 39-115 — 39- 


118), concerning solicitation, was repealed by 
Acts 1989, ch. 591, § 1, effective November 1, 
1989. For new law, see ch. 12, part 1 of this title. 


PART 5 
ATTEMPTS [REPEALED] 


39-1-501 — 39-1-507. [Repealed.] 


Compiler’s Notes. 
Former part 5, §§ 39-1-501 — 39-1-507 (Code 
1858, §§ 4630, 4796; Shan. Supp., §§ 6471, 


6700; Acts 1923, ch. 14, § 2; Code 1932, 
§§ 10801, 11076, 11248; Acts 1933, ch. 151, 
§ 3; 1989, ch. 38, § 3;°1941, ch. 158, § 4; C. 
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Supp. 1950, §§ 6798a24b1, 10895, 10895.3, 
11043.5 (Williams, §§ 10919.3, 11043.4); Acts 
1957, ch. 168, § 3; 1968, ch. 535, § 4; T.C.A. 
(orig. ed.), §§ 39-503, 39-603, 39-1403, 39-2523, 


39-1-903 


39-3305, 39-4410, 39-5109), concerning at- 
tempts, was repealed by Acts 1989, ch. 591, § 1, 
effective November 1, 1989. For new law, see 
ch. 12, part 1 of this title. 


PART 6 
CONSPIRACY [REPEALED] 


39-1-601 — 39-1-615. [Repealed.] 


Compiler’s Notes. 

Former part 6, §§ 39-1-601 — 39-1-615 (Code 
1858, §§ 4789-4792, 5535 (deriv. Acts 1829, ch. 
23, § 66; deriv. Acts 1923, ch. 38, § 31); Acts 
1897, ch. 52, §§ 1, 2; Shan. Supp., §§ 66983- 
6696a2, 7554; Code 1932, §§ 11063-11069, 
12153; Acts 1941, ch. 158, § 5; 1949, ch. 216, 
§ 1; C. Supp. 1950, §§ 11043.6, 11063 (Wil- 
liams, § 11043.5); Acts 1955, ch. 174, § 1; 1957, 


ch. 85, §§ 3, 4; 1968, ch. 484, § 3; 1968, ch. 535, 
ST 1979, ehy210) 8) 131979) ‘chiv318) §.'10; 
1980, ch. 864, § 1; 1981, ch. 126, § 1; 1983, ch. 
255, § 1; T.C.A. (orig. ed.), §§ 39-1101 — 39- 
1109, 39-1407, 39-1408, 39-4411, 39-5103, 39- 
5112, 41-709, 41-852), concerning conspiracy, 
was repealed by Acts 1989, ch. 591, § 1, effec- 
tive November 1, 1989. For new law, see ch. 12, 
part 1 of this title. 


PART 7 
CLASS X FELONIES [REPEALED] 


39-1-701 — 39-1-704. [Repealed.|] 


Compiler’s Notes. 
Former part 7, §§ 39-1-701 — 39-1-704 (Acts 
1979, ch. 318, §§ 1-3, 26; 1980, ch. 463, § 1; 


T.C.A., §§ 39-5401 — 39-5404), concerning 
Class X felonies, was repealed by Acts 1989, ch. 
591, § 1, effective November 1, 1989. 


PART 8 
HABITUAL CRIMINALS [REPEALED] 


39-1-801 — 39-1-807. [Repealed.] 


Compiler’s Notes. 

Former part 8, §§ 39-1-801 — 39-1-807 (Acts 
1939, ch. 22, §§ 1-7; mod. C. Supp. 1950, 
§§ 11863.1-11863.7; Acts 1973, ch. 212, §§ 1-3; 


T.C.A. (orig. ed.), §§ 40-2801 — 40-2807), con- 
cerning habitual criminals, was repealed by 
Acts 1989, ch. 591, § 1, effective November 1, 
1989. 


PART 9 
FORFEITURE OF CRIMINAL PROCEEDS [REPEALED] 


39-1-901 — 39-1-903. [Repealed.] 


Compiler’s Notes. 
Former part 9, §§ 39-1-901 — 39-1-903 (Acts 
1983, ch. 159, §§ 1-3), concerning forfeiture of 


criminal proceeds, was repealed by Acts 1989, 
ch. 591, § 1, effective November 1, 1989. For 
new law, see ch. 11, part 1 of this title. 


39-1-1001 
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PART 10 


RACKETEER INFLUENCED AND CORRUPT 
ORGANIZATIONS [REPEALED] 


39-1-1001 — 39-1-1010. [Repealed.] 


Compiler’s Notes. 

Former part 10, §§ 39-1-1001 — 39-1-1010 
(Acts 1986, ch. 633, §§ 2-11), concerning rack- 
eteer influenced and corrupt organizations, was 


repealed by Acts 1989, ch. 591, § 1, effective 
November 1, 1989. For new law, see ch. 12, part 
2 of this title. 


CHAPTER 2 


OFFENSES AGAINST THE PERSON 
[REPEALED] 


Part 1. Assaults and Injuries [Repealed] 


Section 


39-2-101 — 39-2-119. [Repealed.] 


Part 2. Homicide [Repealed] 


39-2-201 — 39-2-235. [Repealed.] 


Part 3. Kidnapping and Hostages [Repealed] 


Part 4. Libel [Repealed] 


Part 5. Robbery [Repealed] 


39-2-301 — 39-2-305. [Repealed.] 
39-2-401 — 39-2-404. [Repealed.] 
39-2-501, 39-2-502. [Repealed.] 


Part 6. Sexual Offenses [Repealed] 


39-2-601 — 39-2-642. [Repealed.] 


Part 7. Threats, Intimidation and Extortion [Repealed] 


39-2-701 — 39-2-710. [Repealed.] 


PART 1 
ASSAULTS AND INJURIES [REPEALED] 


39-2-101 — 39-2-119. [Repealed.] 


Compiler’s Notes. 

Former part 1, §§ 39-2-101 — 39-2-119 (Code 
1858, §§ 4606, 4608, 4609, 4626-4630, 4637, 
4642, 52238, 5224 (deriv. Acts 1829, ch. 28, 
§§ 52, 54, 55; 1849-1850, ch. 109, § 1; 1851- 
1852, ch. 36; 1851-1852, ch. 123, §§ 9, 10); Acts 
1869-1870, ch: 54,:§ 3; 1917, ch. 54, $8 11.3: 
Shan., §§ 6447, 6449, 6450, 6467-6471, 6478, 
6483a1, 6483a3, 6670, 7196, 7197; Code 1932, 
§§ 10777-10779, 10797-10801, 10810, 10814, 
10816, 10825, 11033, 11759, 11760; Acts 1963, 


ch. 162, § 1; 1968, ch. 604, §§ 1-5; 1968, ch. 
607, 8 1; 19738, ch. 352,'8 1: 1974, ch. 575, 9.4: 
1976, ch: 565, § 1;.1977, ch. 68, $ 1: 1977, ch. 
142, §§ 1, 2; 1977; ch. 338, § 1; 1979, ch. 210, 
§ 1; 1979, ch. 318, §§ 11,14; 1980: ch. 505. § 71; 
1982, ch. 804, § 1; 1984, ch. 940, § 1; 1985, ch. 
300, §§ 1, 2; 1986, ch. 762, § 1; 1988, ch. 753, 
§ 1; T.C.A. (orig. ed.), §§ 39-601 — 39-604, 
39-607 — 39-615, 39-2803, 39-3601, 39-3612, 
39-3619, 39-5114, 39-5117, 41-851), concerning 
assaults and injuries, was repealed by Acts 
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1989, ch. 591, § 1, effective November 1, 1989. 
For new law, see ch. 13, part 1 of this title. 


39-2-502 


PART 2 
HOMICIDE [REPEALED] 


39-2-201 — 39-2-235. [Repealed.] 


Compiler’s Notes. 

Former part 2, §§ 39-2-201 — 39-2-235 (Code 
1858, §§ 4598, 4597-4605, 4641, 4642, (deriv. 
Acts 1829, ch. 28, §§ 2-8; 1845-1846, ch. 73; 
1851-1852, ch. 123, §§ 11, 12); Acts 1913 (1st 
Ex. Sess.), ch. 36, § 1; 1915 (Vol. ID, ch. 181, 
Ge lO1 7s Ch. 240 Sle TO17) ch. 54. $8 2rd 
Shan., §§ 6434, 6438-6446, 6483a2, 6483a4; 
Acts 1919, ch. 4, § 1; 1919, ch. 5, §§ 2, 3; Code 


1932, §§ 10763, 10767-10776, 10815, 10817; 
Acts 1973, ch. 192, § 2; 1974, ch. 462, 8§ 1-4; 
1977, ch. 51, §§ 1-6; 1978, ch. 927, § 1; 1979, 
ch. 318, §§ 4,5; 1981, ch. 33, § 1; 1986, ch. 606, 
§ 1; 1987, ch. 204, § 1; T.C.A. (orig. ed.), §§ 39- 
2401 — 39-2414, 39-3602), concerning homi- 
cide, was repealed by Acts 1989, ch. 591, § 1, 
effective November 1, 1989. For new law, see 
ch. 138, part 2 of this title. 


PART 3 
KIDNAPPING AND HOSTAGES [REPEALED] 


39-2-301 — 39-2-305. [Repealed.] 


Compiler’s Notes. 

Former part 3, §§ 39-2-301 — 39-2-305 (Code 
1858, § 4619; Acts 1901, ch. 31, § 1; Shan., 
§§ 6465, 6465a1; Code 1932, §§ 10793-10795; 
Acts 1935, ch. 49, § 1; C. Supp. 1950, § 10795; 
Acts 1955, ch.'71, § 1; 1973, ch. 24, § 1;.1979, 


ch. 318, § 1; 1981, ch. 487, § 1; 1983, ch. 348, 
§ 1; 1984, ch. 916, §§ 1, 2), concerning kidnap- 
ping and hostages, was repealed by Acts 1989, 
ch. 591, § 1, effective November 1, 1989. For 
new law, see ch. 138, part 3 of this title. 


PART 4 
LIBEL [REPEALED] 


39-2-401 — 39-2-404. [Repealed.] 


Compiler’s Notes. 

Former part 4, §§ 39-2-401 — 39-2-404 (Code 
1858, §§ 4760-4764 (deriv. Const. 1834, art. 1, 
§ 19); Shan., §§ 6658-6662; Code 1982, 


8§ 11021-11025; T.C.A. (orig. ed.), §§ 39-2701 
— 39-2704), concerning libel, was repealed by 
Acts 1989, ch. 591, § 1, effective November 1, 
1989. 


PART 5 
ROBBERY [REPEALED] 


39-2-501, 39-2-502. [Repealed.] 


Compiler’s Notes. 

Former part 5, 8§ 39-2-501, 39-2-502 (Code 
1858, §§ 4631, 4632 (deriv. Acts 1829, ch. 23, 
§ 20); Shan., §§ 6472-6473a2; Acts 1925, ch. 
128, § 1; Code 1932, §§ 10802-10805; Acts 
1953) ch. 66, § 1; 1955, ch. 72; '$ 1; 1973, ch. 


192, § 4; 1979, ch. 318, § 8; 1981, ch. 3438, § 1; 
T.C.A., §§ 39-3901, 39-3902), concerning rob- 
bery, was repealed by Acts 1989, ch. 591, § 1, 
effective November 1, 1989. For new law, see 
ch. 13, part 4 of this title. 


39-2-601 
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PART 6 
SEXUAL OFFENSES [REPEALED] — 


39-2-601 — 39-2-642. [Repealed.] 


Compiler’s Notes. 

Former part 6, §§ 39-2-601 — 39-2-630, 39- 
2-636 — 39-2-638, and 39-2-640 — 39-2-642 
(Code 1858, 8§ 4616, 4618, 4843, 4846 (deriv. 
Acts 1829, ch. 28, § 7; Acts 1871, ch. 56, § 3; 
Shan., §§ 6460, 6462, 6764, 6769; Code 1932, 
§§ 10789, 10790, 11184, 11189; Acts 1948, ch. 
157, §§ 7-9; C. Supp. 1950, §§ 11190.6-11190.8 
(Williams, §§ 11190.7-11190.9); Acts 1979, ch. 
429, 8§ 1-10; 1980, ch. 463, §§ 2, 3; 1980, ch. 
788, §§ 1-8; 1982, ch. 568, § 3; 1982, ch. 798, 
§ 1; 1988, ch. 142, § 1; 1986, ch. 774, §§ 2-9, 
12-15; T.C.A. (orig. ed.), §§ 39-707, 39-3506 — 
39-3508, 39-3510, 39-3511, 39-3701 — 39-3711, 
39-3714, 39-3721, 39-3722), concerning sexual 
offenses, was repealed by Acts 1989, ch. 591, 


§ 1, effective November 1, 1989. For new law, 
see ch. 13, part 5 of this title. 

Former §§ 39-2-631 — 39-2-635 (Acts 1948, 
ch. 157, §§ 2-6; C. Supp. 1950, §§ 11190.1- 
11190.5 (Williams, §§ 11190.2-11190.6); Acts 
1969, ch. 243, § 1; 1972, ch. 581, §§ 1, 2; 1977, 
ch: 397, Sed: 1979, chi, 216, -& 17. CAs (ong, 
ed.), §§ 39-3501 — 39-3505), concerning pros- 
titution or assignation, were repealed by Acts 
1986, ch. 774, § 11. 

Former § 39-2-639 (Code 1858, § 4845; 
Shan., § 6768; Code 1932, § 11188; T.C.A. 
(orig. ed.), § 39-3509), concerning enticing a 
female to a house of ill fame, was repealed by 
Acts 1986, ch. 774, § 11. 


PART 7 


THREATS, INTIMIDATION AND EXTORTION 
[REPEALED] 


39-2-701 — 39-2-710. [Repealed.] 


Compiler’s Notes. 

Former part 7, §§ 39-2-701 — 39-2-710 (Code 
1858, § 4633; Acts 1869-1870, ch. 54, §§ 1, 2, 6; 
1907, ch: 42778 1; 19leicho 15, $841; 2: Shank 
§§ 6474, 6668, 6669, 6673, 6673al1, 6673a4, 
6673a6; mod. Code 1932, §§ 10806, 11031, 
11032, 11034-11036, 11038; Acts 1981, ch. 63, 


§ 1; 1981, ch. 105, § 1; T.C.A. (orig. ed.), §§ 39- 
2801, 39-2802, 39-2804 — 39-2806, 39-4301, 
39-4302, concerning threats, intimidation and 
extortion, was repealed by Acts 1989, ch. 591, 
§ 1, effective November 1, 1989. For new law, 
see ch. 14, part 1 and ch. 17, part 3 of this title. 


CHAPTER 3 


OFFENSES AGAINST PROPERTY 
[REPEALED] 


Part 1. Animals [Repealed] 


Section 


39-3-101 — 39-3-131. [Repealed.] 


Part 2. Arson and Burning [Repealed] 


39-3-201 — 39-3-227. [Repealed.] 


Part 3. Bad Checks [Repealed] 


39-3-301 — 39-3-310. [Repealed.] 


Part 4. Burglary [Repealed] 


39-3-401 — 39-3-408. [Repealed.] 
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39-3-131 


Part 5. Credit Card Crimes [Repealed] 


Section 


39-3-501 — 39-3-513. [Repealed.] 


Part 6. Debit Card Crimes [Repealed] 


39-3-601 — 39-3-615. [Repealed.] 


Part 7. Explosives [Repealed] 


39-3-701 — 39-3-711. [Repealed.] 


Part 8. Forgery and Counterfeiting [Repealed] 


39-3-801 — 39-3-821. [Repealed.] 


Part 9. Fraud and False Dealing [Repealed] 


39-3-901 — 39-3-954. [Repealed.] 


Part 10. Litter Control [Repealed] 


39-3-1001 — 39-3-1010. [Repealed.] 


Part 11. Theft, Larceny and Embezzlement [Repealed] 


39-3-1101 — 39-3-1136. [Repealed.] 


Part 12. Trespass and Loitering [Repealed] 


39-3-1201 — 39-3-1212. [Repealed.] 


Part 13. Vandalism and Injuries to Property [Repealed] 


39-3-1301 — 39-3-1327. [Repealed.] 


Part 14. Computer Crimes [Repealed] 


39-3-1401 — 39-3-1406. [Repealed.] 


PART 1 
ANIMALS [REPEALED] 


39-3-101 — 39-3-131. [Repealed.] 


Compiler’s Notes. 

Former part 1, §§ 39-3-101 — 39-3-131 (Code 
1858, §§ 4657, 4658, 4686-4688 (deriv. Acts 
1803, ch. 9, § 2; 1847-1848, ch. 67, §§ 1, 2); 
Acts 1865-1866, ch. 1, § 1; 1865-1866, ch. 3, 
Pee LB dC eet LOCO, Ch. A LGA Sou), JB 
1895, ch. 75, §§ 2, 3; 1903, ch. 162, § 1; 1917, 
eh. 550, § 171919 ch: 164)$§: 1,2: Shan, 
§§ 2857-2868, 2870, 6499-6501, 6501a3, 
6501a4, 6508, 6509, 6527, 6528, 6552-6554; 
Code 1982, §§ 5091-5102, 5104, 10845, 10849, 
10850, 10864, 10865, 10891, 10892, 10931- 


10933; Acts 1947, ch. 104, § 1; C. Supp. 1950, 
§8§ 10891, 10892; Acts 1957, ch. 66, §§ 1-3; 
1963, ch. 125, § 1; 1965, ch. 280, § 1; 1971, ch. 
314, §§ 1-3; 1977, ch. 230, § 1; 1978, ch. 650, 
§ 1; 1978, ch. 651,§ 1; 1981, ch. 451, § 1; 1983, 
ch. 155, § 1; 1988, ch. 480, § 1; T.C.A. (orig. 
ed.), §§ 39-401 — 39-415, 39-417 — 39-426, 
39-4211, 39-4213, 39-4214, 39-4221), concern- 
ing animals, was repealed by Acts 1989, ch. 
591, § 1, effective November 1, 1989. For new 
law, see ch. 14, parts 1 and 2 of this title. 


39-3-201 
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PART 2 
ARSON AND BURNING [REPEALED] - 


39-3-201 — 39-3-227. [Repealed.] 


Compiler’s Notes. 

Former part 2, §§ 39-3-201 — 39-3-226 (Code 
1858, §§ 4669, 4770; Acts 1907, ch. 397, §§ 1-3, 
15; Shan., §§ 2883a75b4-2883a75b6, 
2883a75b17, 6532, 6533; Code 1932, §§ 10900, 
10901, 10903-10905, 10909; Acts 1931, ch. 21, 
$§ 1-3;.1933, ch, 151; $8.1, 2; 1937, ch. 280, 
§ -11;).1939, chs .213;..8: 13.eG.o Supp 1950; 
§§ 10893, 10894, 10902.1, 10905.1-10905.3; 
Acts 1963, ch. 25, § 1; 1963, ch. 26, § 1; 1963, 
ch. 80, § 1; 1967, ch. 89, § 1; 1967, ch. 219, § 1; 
1968, ch. 478, § 1; 1968, ch. 535, §§ 1-3, 5, 6, 8; 


1979, ch. 68, § 3; 1979, ch. 318, § 9; 1981, ch. 
440, §§ 1, 2; 1982, ch. 664, § 1; 1984, ch. 944, 
§ 1; 1986, ch. 651, §§ 3-5; 1988, c. 991, § 1; 
T.C.A. (orig. ed), §§ 39-501, 39-502, 39-504 — 
39-514, 39-518, 39-5106 — 39-5108, 39-5110, 
39-5111, 39-5113, 39-5114), concerning arson 
and burning, was repealed by Acts 1989, ch. 
591, § 1, effective November 1, 1989. For new 
law, see ch. 14, part 3 of this title. 

Former § 39-3-227 (Acts 1963, ch. 80, § 1; 
T.C.A., § 39-2215), concerning false alarms, 
was repealed by Acts 1983, ch. 329, § 2. 


PART 3 
BAD CHECKS [REPEALED] 


39-3-301 — 39-3-310. [Repealed.] 


Compiler’s Notes. 

Former part 3, §§ 39-3-301 — 39-3-310 (Acts 
1967, ch. 322, §§ 1-7, 9; 1969, ch. 186, §§ 1, 2; 
1972, ch. 704, §§ 1, 2; 1976, ch. 387, § 1; 1977, 
ch. 160, § 1; 1978, ch. 642, § 1; 1983, ch. 61, 


§ 1; 1988, ch. 868, §§ 1-4; T.C.A., §§ 39-1959 
— 39-1964, 39-1966, 39-1967), concerning bad 
checks, was repealed by Acts 1989, ch. 591, § 1, 
effective November 1, 1989. For new law, see 
ch. 14, part 1 of this title. 


PART 4 
BURGLARY [REPEALED] 


39-3-401 — 39-3-408. [Repealed.] 


Compiler’s Notes. 

Former part 4, §§ 39-3-401 — 39-3-408 (Code 
1858, §§ 4672-4676 (deriv. Acts 1829, ch. 23, 
8§ 19, 30; 1857-1858, ch. 84, § 1); Acts 1871, 
ch. 39, § 1; 1885, ch. 19, § 1; Shan., §§ 6535- 
6541; Code 1932, §§ 10910-10914, 10917, 
10918; Acts 1941, ch. 65, § 1; 1953, ch. 63, § 1; 
1953, ch. 65, § 1; 1955, ch. 321, § 1; 1967, ch. 


Baye Te 1971 ch.Z $$ ol 29 lov aon aed, 
§§ 1-4; 1981, ch. 495, § 1; 1982, ch. 908, 
§§ 1-7; 1986, ch. 628, § 1; T.C.A. (orig. ed.), 
§§ 39-901 — 39-905, 39-907, 39-908, 39-910), 
concerning burglary, was repealed by Acts 
1989, ch. 591, § 1, effective November 1, 1989. 
For new law, see ch. 14, part 4 of this title. 


PART 5 
CREDIT CARD CRIMES [REPEALED] 


39-3-501 — 39-3-513. [Repealed.] 


Compiler’s Notes. 

Former part 5, §§ 39-3-501 — 39-3-513 (Acts 
1961, ch. 68, §§ 1, 3-5; 1968, ch. 583, § 1; 1969, 
eh" 121; $$ \1s11e) 1976 neh ibb58 1 TOA: 


§§ 39-1943 — 39-1955, 39-1968 —39-1978), 
concerning credit card crimes, was repealed by 
Acts 1989, ch. 591, § 1, effective November 1, 
1989. For new law, see ch. 14, part 1 of this title. 
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39-3-954 


PART 6 
DEBIT CARD CRIMES [REPEALED] 


39-3-601 — 39-3-615. [Repealed.] 


Compiler’s Notes. 

Former part 6, §§ 39-3-601 — 39-6-615 (Acts 
1977, ch. 144, §§ 1-15; T.C.A., §§ 39-1972 — 
39-1986), concerning debit card crimes, was 


repealed by Acts 1989, ch. 591, § 1, effective 
November 1, 1989. For new law, see ch. 14, part 
1 of this title. 


PART 7 
EXPLOSIVES [REPEALED] 


39-3-701 — 39-3-711. [Repealed.] 


Compiler’s Notes. 

Former part 7, §§ 39-3-701 — 39-3-711 (Code 
1858, §§ 1694, 1695; Acts 1919, ch. 87, §§ 1, 2; 
1921, ch. 45, § 1; Shan. Supp., §§ 3009, 3010, 
6538al1, 6538a2; Code 1932, §§ 5228, 5229, 
10915, 10916, 10919; Acts 1939, ch. 38, §§ 1, 2; 
C. Supp. 1950, §§ 10895.1, 10895.2 (Williams, 
§§ 10919.1, 10919.2); Acts 1957, ch. 85, §§ 1, 2, 
4-6; 1957, ch. 168, §§ 1, 2; 1959, ch. 235, §§ 1, 


2; 1963, ch. 47, § 1; 1965, ch. 142, § 1; 1976, ch. 
193-0 )'2;,1979, \ch 318) -$)13:)198 1) cho. 7s sits 
T.C.A. (orig. ed.), §§ 39-906, 39-909, 39-1401, 
39-1402, 39-1404 — 39-1406, 39-1408 — 39- 
1412, 39-4922), concerning explosives, was re- 
pealed by Acts 1989, ch. 591, § 1, effective 
November 1, 1989. For new law, see ch. 13, part 
1, ch. 14, part 3 and ch. 17, part 13 of this title. 


PART 8 
FORGERY AND COUNTERFEITING [REPEALED] 


39-3-801 — 39-3-821. [Repealed.] 


Compiler’s Notes. 

Former part 8, §§ 39-3-801 — 39-3-821 (Code 
1858, §§ 4718-4730, 4734-4741 (deriv. Acts 
1829, ch. 23, §§ 23, 31-41); Shan., §§ 6596- 
6608, 6612-6619; Code 1932, §§ 10979-10991, 
10994-11002; Acts 1935, ch. 52, § 2; C. Supp. 


1950, § 11157.2; T.C.A. (orig. ed.), §§ 39-1702 
— 39-1722), concerning forgery and counter- 
feiting, was repealed by Acts 1989, ch. 591, § 1, 
effective November 1, 1989. For new law, see 
ch. 14, part 1 of this title. 


PART 9 
FRAUD AND FALSE DEALING [REPEALED] 


39-3-901 — 39-3-954. [Repealed.] 


Compiler’s Notes. 

Former part 9, §§ 39-3-901 — 39-3-954 (Code 
1858, §§ 4523, 4524, 4695, 4701-4705, 4709, 
4711-4717, 4825-4827 (deriv. Acts 1741, ch. 47, 
§ 8; 1841-1842, ch. 48, §§ 1, 3, 23; 1843-1844, 
ch. 190; 1855-1856, ch. 1138, §§ 17, 19, 22); Acts 
1859-1860, ch. 67, §§ 1, 2; 1879, ch. 131, § 1; 
Benn, cn. 164,°$§ 71502, (4 1688) ch, 223. 8 1: 
1887, ch. 31, § 1; 1901, ch. 4, §§ 1-3; 1901, ch. 
130, §§ 1, 2; 1905, ch. 329, §§ 1, 2; 1909, ch. 
509, §§ 1, 2; 1909, ch. 548, §§ 1, 2; 1913, ch. 42, 


§ 1; 1913 (1st Ex. Sess.), ch. 35, § 1; Acts 1915, 
ch. 106, §§ 1, 2; 1915, ch. 188, § 1; 1915, ch. 
173, § 1; Shan., §§ 6559, 6568-6573, 6573al1, 
6573a2, 6580-6586, 6588-6591, 6734, 6735a2, 
6735a4, 6735a5, 6740, 6741, 6742a1-6742a7, 
6888a31-6888a33, 6888a68, 6888a69; Shan. 
Supp., §§ 3473a39b1, 3473a39b2; Acts 1921, 
ch. 14, §§ 1, 2; 1923, ch. 7, §§ 29, 59, 64; 1925, 
ch. 62, §§ 1, 2; mod. Code 1932, §§ 10938, 
10949-10956, 10961, 10963-10970, 10972- 
10975, 11133-11145, 11147, 11148, 11150-11153, 


39-3-1001 


11155, 11156, 11390-11392, 11411, 11412; Acts 
1985, ch. 52, § 1; 1943, ch. 17, § 1; mod. C. 
Supp. 1950, §§ 1157.1, 10949, 11150; Acts 
1955, ch. 282, § 1; 1957, ch. 332, § 1; 1959, ch. 
86, § 1; 1961, ch. 68, §§ 2,5; 1961, ch. 77, § 1; 
1963, ch. 84, §§ 1-8; 1965, ch. 84, § 1; 1965, ch. 
124, § 1; 1967, ch. 329, §§ 1-3; 1968, ch. 497, 
§ 1; 1968, ch. 583, § 1;1971, ch. 171, § 2; 1972, 
ch. 514, § ‘1; 1972, ch. 856, § 1; 1974, ch. 558, 
§ 1; 1974, ch. 765, § 1; 1975, ch. 192, § 1; 1975, 
ch. 194, §§ 1-4; 1978, ch. 746, §§ 1-6; 1979, ch. 
220, §§ 1-4, 6; 1979, ch. 242, §§ 1, 2; 1980, ch. 
608, § 1; 1985, ch. 122, § 1; 1987, ch. 29, § 1; 
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1988, ch. 917, §§ 1, 2; 1989, ch. 283, § 1; 1989, 
ch. 426, § 1; T.C.A. (orig. ed.), §§ 39-1901 — 
39-1908, 39-1906 — 39-1947, 39-1949, 39-1951, 
39-1952, 39-1954 — 39-1958, 39-1968, 39-1970, 
39-1971, 39-1979, 39-1980, 39-1989, 39-4226 — 
39-4228, 39-4237, 39-5201; T.C.A., §§ 39-1904, 
39-1905, 39-1910, 39-1949, 39-1951, 39-1956, 
39-1987 — 39-1989, 39-4241 — 39-4243, 39- 
4252, 39-4812), concerning fraud and false 
dealing, was repealed by Acts 1989, ch. 591, 
§ 1, effective November 1, 1989. For new law, 
see ch. 14, part 1 of this title. 


PART 10 
LITTER CONTROL [REPEALED] 


39-3-1001 — 39-3-1010. 


Compiler’s Notes. 

Former part 10, §§ 39-3-1001 — 39-3-1010 
(Acts 1971, ch. 123, §§ 1-7; 1973, ch. 254, § 1; 
1974, ch. 455, § 1; 1976, ch. 391, § 1; 1976, ch. 
724, §§ 1, 2; 1980, ch. 768, § 1; 1981, ch. 442, 
§ 1; 1981, ch. 513, §§ 1-3; 1986, ch. 852, § 1; 


[Repealed.] 


1988, ch. 794, § 1; 1988, ch. 1007, §§ 3, 4; 
T.C.A., §§ 39-4536 — 39-4544), concerning lit- 
ter control, was repealed by Acts 1989, ch. 591, 
§ 1, effective November 1, 1989. For new law, 
see ch. 14, part 5 of this title. 


PART 11 
THEFT, LARCENY AND EMBEZZLEMENT [REPEALED] 


39-3-1101 — 39-3-1136. [Repealed.] 


Compiler’s Notes. 

Former part 11, §§ 39-3-1101 — 39-3-1136 
(Code 1858, §§ 4677-4681, 4683, 4685, 4691- 
4694, 4696, 4697, 4700, 4708, 4710 (deriv. Acts 
1829, ch. 28, §§ 23, 25-29, 49; 1841-1842, ch. 
48, § 7; 1843-1844, ch. 190); Acts 1875, ch. 31, 
§$ 1-3;'.1876,, ch. 36, .801 711877; jebu-50) § ds 
1883, ch. 188, 8§ 1, 2; Shan., §§ 6542-6547, 
6549-6551, 6555-6558, 6560-6564, 6567, 6576, 
6578, 6592; Shan. Supp., §§ 652024, 652025; 
Acts 1928, ch. 56, §§ 1, 2; mod. Code 1932, 
§§ 10879, 10880, 10920-10926, 10928-10930, 
10934-10937, 10939-10941, 10944, 10958, 
10959, 10962, 10976; Acts 1957, ch. 124, §§ 1-5; 
1957, ch. 301, § 1; 1959, ch. 11, § 1; 1963, ch. 
190, § 1; 1965, ch.) 56; $01: 1967, ‘ch... 214. 


§§ 1-3; 1967, ch. 261, §§ 1, 2; 1968, ch. 469, 
§§ 1, 2; 1968, ch. 609, § I; 1969, ch. 251, § 1; 
1971, ch. 166, §§ 1-6; 1972, ch. 676, § 1; 1975, 
ch. 191, § 1; 1979, ch. 219, § 1; 1980, ch. 636, 
§ 7; 1981, ch. 265, § 1; 1983, ch. 326, § 1; 1983, 
ch. 358, § 1; 1984, ch. 725, § 1; 1984, ch. 882, 
§§ 1-3; 1984, ch. 1008, §§ 1, 2; 1986, ch. 828, 
§§ 1-11; 1989, ch. 275, §§ 1-6; 1989, ch. 453, 
§§ 1, 2; T.C.A. (orig. ed.), §§ 39-4201 — 39- 
4209, 39-4215 — 39-4220, 39-4222 — 39-4225, 
39-4229, 39-4232 — 39-4236; T.C.A., §§ 39- 
4238 — 39-4240, 39-4244 — 39-4251), concern- 
ing theft, larceny and embezzlement, was re- 
pealed by Acts 1989, ch. 591, § 1, effective 
November 1, 1989. For new law, see ch. 14, part 
1 of this title. 


PART 12 
TRESPASS AND LOITERING [REPEALED] 


39-3-1201 — 39-3-1212. [Repealed.] 


Compiler’s Notes. 


Former part 12, §§ 39-3-1201 — 39-3-1212 


(Code 1858, § 4652 (deriv. Acts 1847-1848, ch. 


45, § 1); Shan., §§ 1598, 1599, 6496, 6497a1; 
Acts 1889, ich! 249.°$§.. 15 2: 1911 wen) 27) See 
Code 1932, §§ 10831, 10840, 2665, 2666; Acts 


1: OFFENSES AGAINST THE FAMILY 


1941, ch. 187, §§ 1, 2; 1949, ch. 63, §§ 1, 2; C. 
Supp. 1950, §§ 11203.1, 11203.2 (Williams, 
§§ 11412.4, 11412.5), 11203.3 (Williams, 
§ 10831.1); Acts 1959, ch. 37, § 1; 1968, ch. 
554, §§ 1, 2; 1969, ch. 257, § 1; 1970, ch. 442, 
§ 1; 1973, ch. 256, §§ 1, 2; 1977, ch. 462, §§ 2, 
5, 6, 8; 1978, ch.:265, 9. 1; 1982, ch: 815, § 1; 
1986, ch. 632, §§ 1-3; 1986, ch. 637, § 1; 1986, 


39-3-1406 


ch. 886, § 1; 1987, ch. 261, § 1; 1988, ch. 755, 
§ 1; T.C.A. (orig. ed.), §§ 39-1211, 39-1212, 
39-3611, 39-4508 — 39-4510, 39-5302, 39-5307; 
T.C.A., §§ 39-1215, 39-4545, 39-5305 — 39- 
5307), concerning trespass and loitering, was 
repealed by Acts 1989, ch. 591, § 1, effective 
November 1, 1989. For new law, see ch. 14, part 
4 of this title. 


PART 13 


VANDALISM AND INJURIES TO PROPERTY 
[REPEALED] 


39-3-1301 — 39-3-1327. [Repealed.] 


Compiler’s Notes. 

Former part 13, §§ 39-3-1301 — 39-3-1327 
(Code 1858, §§ 4652, 4655, 4663, 4828 (deriv. 
Acts 1833, ch. 90, § 2; 1847-1848, ch. 45, § 1; 
1857-1858, ch. 63); Acts 1867-1868, ch. 57, § 1; 
1870-1871, ch. 36, §§ 2, 4; 1875, ch. 75, §§ 1, 2; 
1897, ch. 102, § 1; 1897, ch. 106, §§ 1, 2; 1899, 
foe 21,98. 1°2°.1899, ch/'354, $$ (1, 2: Shan., 
§§ 2883a75b9 — 2883a75b12, 6496, 6503, 
65038al1, 6503a2, 6503a4 — 6503a6, 6504, 6505, 
6505a1, 6505a2, 6506, 6507a1, 6507a4, 6518al, 
6513a2; Shan. Supp., §§ 6498a3 — 6498a5; 
Acts 1908, ch. 444, § 2; 1907, ch. 397, §§ 6, 7, 9, 
Pe tGOl, Cn. O29, 89.1, 2: 19117 ch. 17, 8° 1: 


1925, ch. 147, §§ 1-8; 1927, ch. 16, §§ 1-3; 
1937, ch. 216, §§ 2, 4; 1959, ch. 234, §§ 1-3; 
1961, ch. 173, § 1; 1967, ch. 199, §§ 1, 2; 1970, 
ch. 582, § 1; 1972, ch. 560, §§ 1, 2; 1977, ch. 
462, §8§ 2-4, 7, 8; 1978, ch. 526, § 1; 1979, ch. 
68, § 3; 1984, ch. 541, §§ 1, 2; 1985, ch. 208, 
§ 1; 1986). ch.).'720,. §§ 1, 2; 1986, ch. 740, 
§§ 1-5; T.C.A. (orig. ed.), §§ 39-4501, 39-4502, 
39-4506 — 39-4535, 39-5301 — 39-5305, 39- 
5307, 39-3-1301 — 39-3-1305), concerning van- 
dalism and injuries to property, was repealed 
by Acts 1989, ch. 591, § 1, effective November 
1, 1989. For new law, see ch. 14, part 4 of this 
title. 


PART 14 
COMPUTER CRIMES [REPEALED] 


39-3-1401 — 39-3-1406. [Repealed.] 


Compiler’s Notes. 
Former part 14, §§ 39-3-1401 — 39-3-1406 
(Acts 1983, ch. 130, §§ 1-6), concerning com- 


puter crimes, was repealed by Acts 1989, ch. 


591, § 1, effective November 1, 1989. For new 


law, see ch. 14, part 6 of this title. 


CHAPTER 4 


OFFENSES AGAINST THE FAMILY 
[REPEALED] 


Part 1. Abandonment of Spouse or Child [Repealed] 


Section 


39-4-101 — 39-4-113. [Repealed.] 


Part 2. Abortion [Repealed] 


39-4-201 — 39-4-208. [Repealed.] 


Part 3. Bigamy and Incest [Repealed] 


39-4-301 — 39-4-307. [Repealed.] 


39-4-101 
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Part 4. Children [Repealed] 


Section 


39-4-401 — 39-4-422. [Repealed.] 


PART 1 
ABANDONMENT OF SPOUSE OR CHILD [REPEALED] 


39-4-101 — 39-4-113. [Repealed.] 


Compiler’s Notes. 

Former part 1, §§ 39-4-101 — 39-4-113 
(Shan., §§ 6888a14, 6888a16, 6888a25, 
6888a27; Acts 1915, ch. 126, §§ 1, 3; 1915, ch. 
127, 88 1, 3: Code®19382)- $8 11ST 7s 11378; 
11386, 11387; Acts 1951, ch. 211, §§ 1-3 (Wil- 
liams, §§ 11387.1— 11387.3); 1955, ch. 31, § 1; 
1967, ch. 230, §§ 1-10; 1978, ch. 882, § 1; 1981, 


ch. 23, § 1; 1985, ch. 378, §§ 1, 2; 1985, ch. 477, 
§ 15; 1989, ch. 206, § 7; T.C.A. (orig. ed.), 
§§ 39-215 — 39-220; T.C.A., §§ 39-201 — 39- 
210), concerning abandonment of spouse or 
child, was repealed by Acts 1989, ch. 591, § 1, 
effective November 1, 1989. For new law, see 
ch. 15, part 1 of this title. 


PART 2 
ABORTION [REPEALED] 


39-4-201 — 39-4-208. [Repealed.] 


Compiler’s Notes. 

Former part 2, §§ 39-4-201 — 39-4-208 (Acts 
1883, ch. 140, § 1; Shan., § 6463; Code 1932, 
§ 10791; Acts 1973, ch: 235, §§' 1, 2, 4, 5; 1974; 
chy 474,80 1) 1978 ch. 814 88 2 1978. ch: 
S47. 98) Ti 1979S ‘en. 1838, 891 ISTO" eh. 27) 


§§ 1-5; 1979, ch. 334, § 1; T.C.A. (orig. ed.), 
§ 39-301; T.C.A., §§ 39-302 — 39-308), con- 
cerning abortion, was repealed by Acts 1989, 
ch. 591, § 1, effective November 1, 1989. For 
new law, see ch. 15, part 2 of this title. 


PART 3 
BIGAMY AND INCEST [REPEALED] 


39-4-301 — 39-4-307. [Repealed.] 


Compiler’s Notes. 

Former part 3, §§ 39-4-301 — 39-4-307 (Code 
1858, §§ 4836-4842, 4844 (deriv. Acts 1829, ch. 
23, §§ 16, 18; 1851-1852, ch. 134); Acts 1885, 
ch. 151, § 1-3; Shan., §§ 6757-6763, 6765- 
6767; Code 1932, §§ 11177-11183, 11185-11187; 


Acts 1982, ch. 568, §§ 1, 2; T.C.A. (orig. ed.), 
§§ 39-701 — 39-706, 39-708; T.C.A., 8§ 39- 
3712, 39-3713), concerning bigamy and incest, 
was repealed by Acts 1989, ch. 591, § 1, effec- 
tive November 1, 1989. For new law, see ch. 15, 
part 3 of this title. 


PART 4 
CHILDREN [REPEALED] 


39-4-401 — 39-4-422. [Repealed.] 


Compiler’s Notes. 

Former part 4, §§ 39-4-401 — 39-4-422 (Code 
1858, § 4620; Acts 1883, ch. 136, §§ 1, 2, 4; 
Shan., §§ 6466, 6827-6829; Code 1932, 
§§ 10796, 11297, 11298; Acts 1949, ch. 184, 


§§ 1, 2; C. Supp. 1950, § 10796.1; Acts 1965, 
ch. 340, § 1; 1973, ch. 81, § 6; 1974, ch. 538, 
§ 1; 1977, ch. 142, § 3; 1979, ch. 68, § 3; 1981, 
ch. 403, §§ 1-7, 9; 1984, ch. 885, § 1; 1986, ch. 
654, §§ 1-7; T.C.A. (orig. ed.), §§ 39-1001, 39- 
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1002, 39-1006; T.C.A., §§ 39-1012, 39-1019, 39- 
1041 — 39-1048), concerning children, was re- 
pealed by Acts 1989, ch. 591, § 1, effective 


November 1, 1989. For new law, see ch. 15, part 
4 of this title. 


CHAPTER 5 


OFFENSES AGAINST THE ADMINISTRATION OF 
GOVERNMENT 
[REPEALED] 


Part 1. Bribery [Repealed] 


Section 


39-5-101 — 39-5-116. [Repealed.] 


Part 2. Contraband in Prisons [Repealed] 


39-5-201, 39-5-202. [Repealed.] 


Part 3. False Personation [Repealed] 


39-5-301 — 39-5-303. [Repealed.] 


Part 4. Misconduct Involving Public Officials and Employees [Repealed] 


39-5-401 — 39-5-440. [Repealed.] 


Part 5. Obstruction of Justice and Law Enforcement [Repealed] 


39-5-501 — 39-5-530. [Repealed.] 


Part 6. Perjury [Repealed] 


39-5-601 — 39-5-606. [Repealed.] 


Part 7. Rescues and Escapes [Repealed] 


39-5-701 — 39-5-720. [Repealed.] 


Part 8. Treason, Disloyal Conduct and Sabotage [Repealed] 


39-5-801 — 39-5-848. [Repealed.] 


PART 1 
BRIBERY [REPEALED] 


39-5-101 — 39-5-116. [Repealed.] 


Compiler’s Notes. 

Former part 1, §§ 39-5-101 — 39-5-116 (Code 
1858, §§ 4797-4801, 4803-4806 (deriv. Acts 
1829, ch. 23, §§ 44, 45); Acts 1875, ch. 34, 
§§ 1-6; Shan., §§ 6701-6705, 6707-6710, 6724- 
6729, 6886a5, 6885a6; Shan. Supp., §§ 6711a7- 
6711a10; Acts 1909, ch. 179, §§ 1, 2; 1921, ch. 
138, §§ 3-6; mod. Code 1932, §§ 11081-11087, 
11089-11092, 11098-11101, 11123-11128, 11367, 
11368; Acts 1947, ch. 117, §§ 1, 2; 1949, ch. 148, 
§ 1; mod. C. Supp. 1950, §§ 11098.1, 11099, 


11101 (Williams, §§ 11098, 11102.1, 11102.2); 
Acts 1961, ch. 88, § 1; 1961, ch. 92, § 1; 1967, 
ch. 98, §§ 1-3; 1967, ch. 94, §§ 1-3; 1967, ch. 95, 
SVL 9 70ers 438009 (i 1 O76. ch 6255091: 
T.C.A. (orig. ed.), §§ 39-801 — 39-807, 39-809 
— 39-812, 39-814 — 39-819, 39-821 — 39-826; 
T.C.A., §§ 39-835, 39-836), concerning bribery, 
was repealed by Acts 1989, ch. 591, § 1, effec- 
tive November 1, 1989. For new law, see ch. 16, 
part 1 of this title. 


39-5-201 
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PART 2 
CONTRABAND IN PRISONS [REPEALED] 


39-5-201, 39-5-202. [Repealed.] 


Compiler’s Notes. 

Former part 2, §§ 39-5-201, 39-5-202 (Acts 
1961,..ch. 143;:8§ (1.133, 1974) ch. 772, 18$ 01-3; 
1979, ch. 362, § 1; T.C.A., §§ 41-132, 41-134, 


41-727), concerning contraband in prisons, was 
repealed by Acts 1989, ch. 591, § 1, effective 
November 1, 1989. For new law, see ch. 16, part 
2 of this title. 


PART 3 
FALSE PERSONATION [REPEALED] 


39-5-301 — 39-5-303. [Repealed.] 


Compiler’s Notes. 

Former part 3, §§ 39-5-301 — 39-5-303 (Code 
1858, §§ 4819, 4820; Shan., §§ 6730, 6731; 
Code 1932, §§ 11129, 11130; Acts 1978, ch. 398, 
§ 11977, ch. 407,'$ 11979: ch 6809 3: 1980; 


ch. 636, § 12; 1985, ch. 135, § 1; T.C.A. (orig. 
ed.), §§ 39-1502, 39-1503), concerning false 
personation, was repealed by Acts 1989, ch. 
591, § 1, effective November 1, 1989. For new 
law, see ch. 16, part 3 of this title. 


PART 4 


MISCONDUCT INVOLVING PUBLIC OFFICIALS AND 
EMPLOYEES [REPEALED] 


39-5-401 — 39-5-440. [Repealed.] 


Compiler’s Notes. 

Former part 4, §§ 39-5-401 — 39-5-440 (Code 
1858, §8§ 4706, 4731, 4732, 4774, 4775, 4802, 
4808-4811, 4813-4817, 4878, 5264, 5276, 5440, 
5531, 5541 (deriv. Acts 1805, ch. 31, § 1; 1805, 
eh'66) $'3: 18 EF, en 61/89 77 1829, che.) 
§ 1; 1829; ch; 2328) 61: 1629, ch. 38,'$..2: 1829. 
ch. 101, § 3; 1839-1840, ch. 82, §§ 1, 2); Acts 
1870, ch. 18, §§ 2, 4; 1870, ch. 42, § 1; 1871, ch. 
90, § 2; 18838, ch. 171, § 28; 1885 (Ex. Sess.), 
ch. 7, § 10; 1885 (Ex. Sess.), ch. 16, § 1; Acts 
1889, ch. 204, § 28; 1895 (Ex. Sess.), ch. 7, 
S024 1897; chi 22, Sls. 18974 ch.ngow eos lao 
1897, ch. 125, § 1; Shan., §§ 6574, 6593, 6609, 
6610, 6645, 6646, 6649, 6679, 6680, 6706, 
671lal, 6711la2, 6712-6719, 6720a1, 6720a2, 
6721-6723, 6814, 7242, 7252, 7253a2, 7497al, 
7550, 7562, 7563; Acts 1908, ch. 31, §§ 1, 2; 
1909, ch. 500, § 2; 1909, ch. 585, § 5; 1909, ch. 
bob; -$).6;, 1913-chy 38, 88 172") 1915) eh. 20. 


89 2, 9;,1919, ch..39, $§ 1, 2: 1923, chaz, $742: 
1927, ch. 65, § 1; mod. Code 1932, §§ 10957, 
10977, 10992, 10993, 11047, 11048, 11088, 
11094, 11095, 11103-11107, 11110-11115, 11117- 
11121, 11283, 11848, 11858, 11860, 11905, 
12080, 12096, 12149, 12160; Acts 1951, ch. 240, 
§ 11 (Williams, § 11935.11); 1955, ch. 102, § 1; 
1955, ch. 117, $§ 1, 2; 1972, ch. 832, §§ 1-3; 
1973, ch. 50, § 1; 1976, ch. 825, § 1; 1979, ch. 
68, § 3; 1982, ch. 943, §§ 1, 2;°1985, ch. 150, 
§ 1; 1989, ch. 278, §§ 49, 50; T.C.A. (orig. ed.), 
§§ 39-808, 39-820, 39-1937 — 39-1940, 39- 
2011, 39-3201 — 39-3204, 39-3206 — 39-3211, 
39-3213 — 39-3223, 39-4230, 39-4231, 39-4906 
— 39-4908, 40-510, 40-1021, 40-3104, 40-3110, 
40-3120, 41-107, 41-703 — 41-705, 41-707, 41- 
722; T.C.A., §§ 41-112(b), 41-135, 41-729), con- 
cerning misconduct involving public officials 
and employees, was repealed by Acts 1989, ch. 
591, § 1, effective November 1, 1989. For new 
law, see ch. 16, part 4 of this title. 
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PART 5 


OBSTRUCTION OF JUSTICE AND LAW ENFORCEMENT 
[REPEALED] 


39-5-501 — 39-5-530. [Repealed.] 


Compiler’s Notes. 

Former part 5, §§ 39-5-501 — 39-5-522 and 
39-5-524 — 39-5-530 (Code 1858, §§ 4660- 
4662, 4699, 4771, 4783-4788, 4807 (deriv. Acts 
1825, ch.'63;°§°3;-1829, ch» 23,°§ 48); Shan., 
§§ 6521-6523, 6676, 6687-6692, 6711, 7559, 
7560; Acts 1891 (Ex. Sess.), ch. 18, §§ 1, 2; Code 
1932, §§ 10883-10885, 10943, 11044, 11057- 
11062, 12158, 12159; Acts 1937, ch. 119, §§ 1, 
2; C. Supp. 1950, §§ 11059.1, 11059.2; Acts 
1967, ch. 215, §§ 1-4; .1967;. ch. 92,:8§)1, 2: 
1967, ch. 96, § 1; 1968, ch. 425, §§ 1-5; 1974, 
ch. 637, § 1; 1976, ch. 716, §§ 1, 2; 1979, ch. 68, 


§ 3; 1983, ch. 329, § 1; T.C.A. (orig. ed.), §§ 39- 
813, 39-2809, 39-3101 — 39-3110, 39-3116, 41- 
701, 41-702; T.C.A., §§ 39-2809, 39-3111 — 
39-3116, 39-5115), concerning obstruction of 
justice and law enforcement, was repealed by 
Acts 1989, ch. 591, § 1, effective November 1, 
1989. For new law, see ch. 16, parts 5 and 6 of 
this title. 

Former § 39-5-523 (Acts 1974, ch. 637, § 1; 
T.C.A. 39-3115), concerning the dismissal of 
employees because of jury service, was repealed 
by Acts 1986, ch. 583, § 2. For related provi- 
sions see § 22-4-106. 


PART 6 
PERJURY [REPEALED] 


39-5-601 — 39-5-606. [Repealed.] 


Compiler’s Notes. 

Former part 6, §§ 39-5-601 — 39-5-606 (Code 
1858, §§ 11073-11075, 11077; Shan. Supp., 
§§ 6700a1, 6700a3; Acts 1919, ch. 73, § 3; Code 
1932, §§ 11072, 11078, 11080; T.C.A. (orig. ed.), 


§§ 39-3301 — 39-3304, 39-3306 — 39-3308), 
concerning perjury, was repealed by Acts 1989, 
ch. 591, § 1, effective November 1, 1989. For 
new law, see ch. 16, part 7 of this title. 


PART 7 
RESCUES AND ESCAPES [REPEALED] 


39-5-701 — 39-5-720. [Repealed.| 


Compiler’s Notes. 

Former part 7, §§ 39-5-701 — 39-5-720 (Code 
1858, §§ 4772, 4773, 4776-4778, 4781, 5533, 
5534, 5536, 5537, 5539, 5542-5547 (deriv. Acts 
1807, ch. 73, § 12; 1829, ch. 23, § 60; 1829, ch. 
38, §§ 29, 30); Shan., §§ 6677, 6678, 6681- 
6683, 6685, 6686, 7552, 7553, 7555, 7556, 7558, 
7564-7569; Acts 1923, ch. 7, § 42; 1927, ch. 38, 
§§ 1, 2; mod. Code 1932, §§ 11045, 11046, 
21049-11056," 12151, 12152," 12154, * 12157, 
12162-12167; Acts 1941, ch. 6, § 61; C. Supp. 
1950, § 12151; Acts 1953, ch. 68, § 1; 1955, ch. 


102, § 1; 1963, ch. 360, §§ 1-5; 1972, ch. 474, 
SEOs, chee O21 907 3. ch 250, $1; LOT e; 
eh!) 246. 78$)/1-33 1977. ch: B18, § 1;°1977, ch. 
493, § 1; 1982, ch. 802, § 1; 1982, ch. 803, § 1; 
1984, ch. 611, § 1; 1988, ch. 558, § 1; 1989, ch. 
234, § 1; T.C.A. (orig. ed.), §§ 39-3801, 39- 
3802, 39-3804 — 39-3812, 41-708, 41-710 — 
41-716, 41-726; T.C.A., §§ 39-3813 — 39-3815), 
concerning rescues and escapes, was repealed 
by Acts 1989, ch. 591, § 1, effective November 
1, 1989. For new law, see ch. 16, part 6 of this 
title. 
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PART 8 
TREASON, DISLOYAL CONDUCT AND SABOTAGE 
[REPEALED] 


39-5-801 — 39-5-848. [Repealed.] 


Compiler’s Notes. 

Former part 8, §§ 39-5-801 — 39-5-848 (Code 
1858, §§ 4742-4795, (deriv. Acts 1715, ch. 31, 
§ 2); Acts 1859-1860, ch. 82; 1865, ch. 15, § 1; 
Shan., §§ 6626-6629, 6663; Shan. Supp., 
§§ 6888a60-6888a64, 6888a66; Acts 1923, ch. 
25, §§ 1-5, 7; mod. Code 1932, §§ 102-107, 
11003-11006, 11026; Acts 1941, ch. 158, §§ 1-3, 
6-10, 12-14; C. Supp. 1950, §§ 11043.1 (Wil- 


11043.12 (Williams, §§ 110438.6-11043.11), 
11043.13 (Williams, § 11043.14), 11043.14 
(Williams, § 11043.15); Acts 1959, ch. 236, § 1; 
1961, ch. 287, §§ 1-4; 1967, ch. 377, § 1; 1967, 
ch: 382, § 1;:1967, ch. 401, §: 1) 1976, eh. 534; 
§§ 1-3; T.C.A. (orig. ed.), §§ 39-1601 — 39- 
1607, 39-4401 — 39-4409, 39-4412 — 39-4424), 
concerning treason, disloyal conduct and sabo- 


liams, § 11043.13), 11043.2 (Williams, tage, was repealed by Acts 1989, ch. 591, § 1, 
§ 11043.1), 11043.3 (Williams, § 11043.2), effective November 1, 1989. For new law, see 
11043.4 (Williams, § 11043.3), 11043.7- ch. 17, part 3 of this title. 

CHAPTER 6 

OFFENSES AGAINST PUBLIC HEALTH, SAFETY OR 
WELFARE 
[REPEALED] 
Part 1. Miscellaneous [Repealed] 

Section 


39-6-101 — 39-6-110. [Repealed.] 


Part 2. Common Carriers [Repealed] 


39-6-201 — 39-6-216. [Repealed.] 


Part 3. Disorderly Conduct and Riots [Repealed] 


39-6-301 — 39-6-346. [Repealed.] 


Part 4. Drugs [Repealed] 


39-6-401 — 39-6-458. [Repealed.] 


Part 5. Fraternal Organizations and Secret Societies [Repealed] 


39-6-501 — 39-6-507. [Repealed.] 


Part 6. Gambling [Repealed] 


39-6-601 — 39-6-635. [Repealed.] 


Part 7. Graves and Dead Bodies [Repealed] 


39-6-701 — 39-6-707. [Repealed.] 


Part 8. Highways [Repealed] 


39-6-801 — 39-6-806. [Repealed.] 


Part 9. Intoxicating Liquors [Repealed] 


39-6-901 — 39-6-930. [Repealed.] 


Part 10. Nuisances [Repealed] 


39-6-1001 — 39-6-1003. [Repealed.] 
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39-6-216 


Part 11. Obscenity [Repealed] 


Section 


39-6-1101 — 39-6-1142. [Repealed.] 


Part 12. Professional or Business Misconduct [Repealed] 


39-6-1201 — 39-6-1210. [Repealed.] 


Part 13. Public Events [Repealed] 


39-6-1301 — 39-6-1304. [Repealed.] 


Part 14. Race Relations [Repealed] 


39-6-1401 — 39-6-1407. [Repealed.] 


Part 15. Solicitation of Funds [Repealed] 


39-6-1501 — 39-6-1522. [Repealed.] 


Part 16. Waters and Watercourses [Repealed] 


39-6-1601 — 39-6-1614. [Repealed.] 


Part 17. Weapons [Repealed] 


39-6-1701 — 39-6-1725. [Repealed.] 


Part 18. Malicious Intimidation or Harassment [Repealed] 


39-6-1801 — 39-6-1804. [Repealed.] 


PART 1 
MISCELLANEOUS [REPEALED] 


39-6-101 — 39-6-110. [Repealed.] 


Compiler’s Notes. 

Former part 1, §§ 39-6-101 — 39-6-110 (Acts 
1939, ch. 211, §§ 1-3; 1947, ch. 89, §§ 1, 2; C. 
Supp. 1950, §§ 11173.1 (Williams, 
§§ 11412.14, 11412.15), 11176.1-11176.3; Acts 
PRC (a0 0 wis a5 22907, °C Zone elit 
1961, ch. 7, § 1; 1976, ch. 555, § 1; 1976, ch. 


594, §§ 1, 2; 1983, ch. 28, § 1; 1983, ch. 405, 
§ 1; 1989, ch. 39, § 1; T.C.A. (orig. ed.), §§ 39- 
2207—39-2214, 39-2222), concerning miscella- 
neous offenses against public health, safety, or 
welfare, was repealed by Acts 1989, ch. 591, 
§ 1, effective November 1, 1989. For new law, 
see ch. 17, part 1 of this title. 


PART 2 
COMMON CARRIERS [REPEALED] 


39-6-201 — 39-6-216. [Repealed.] 


Compiler’s Notes. 

Former part 2, §§ 39-6-201 — 39-6-216 (Code 
1858, §§ 4634, 4636, 4638-4640, 4646, 4647, 
4671 (deriv. Acts 1851-1852, ch. 123, §§ 1-4, 
5-8, 138; 1855-1856, ch. 94, § 12); Acts 1870, ch. 
60, § 1; 1870-1871, ch. 49, § 1; Shan., §§ 15838, 
2883a75b14 (p. 7225), 2883a75b15 (p. 7226), 
2883a75b16 (p. 7226), 6475, 6477, 6479-6481, 
6487, 6488, 6526a3, 6526a4, 6534; Shan. Supp., 
§§ 6487a1, 6487a2; Acts 1907, ch. 397, §§ 12- 


14; 1913 (1st Ex. Sess.), ch. 36, § 1; 1915 (Vol. 
II), ch. 181, § 1; 1917, ch. 14,§ 1; 1917, ch. 128, 
6910224919) ch. 4. $1::1919) ch.'6)§.3;.1921; 
ch. 41, §§ 1, 3; mod. Code 1932, §§ 2647, 
10807, 10809, 10811-10813, 10821-10824, 
10834, 10835, 10889, 10890, 10906-10908; Acts 
1968, ch. 629, § 1; 1974, ch. 575, §§ 1-3; 1987, 
ch. 64, § 1; T.C.A. (orig. ed.), §§ 39-515 — 
39-517, 39-3603 — 39-3610, 39-3613, 39-3615 
— 39-3618), concerning common carriers, was 


39-6-301 


repealed by Acts 1989, ch. 591, § 1, effective 
November 1, 1989. For new law, see ch. 14, 
parts 3 and 4 of this title. 
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PART 3 
DISORDERLY CONDUCT AND RIOTS [REPEALED] 


39-6-301 — 39-6-346. [Repealed.] 


Compiler’s Notes. 

Former part 3, §§ 39-6-301 — 39-6-346 (Code 
1858, §§ 4853-4855 (deriv. Acts 1801, ch. 35, 
§.1; 1824, ch. 3; §§, 1, 2; 1833, ch: 90,.$$)1, 2); 
Acts 1866-1867, ch. 1, § 1; 1870, ch. 85, § 1; 
1873, ch. 94, §§ 1, 2, 6; 1875, ch. 105, §§ 1-3; 
1879, ch. 209, § 1; 1881, ch. 166, § '2;,1897;, ch. 
101, §§ 1, 2; Shan., §§ 3023, 3024, 6512, 6513, 
6753, 6776, 6778, 6779, 6779al, 6779a2; mod. 
Code 1932, §§ 5248, 5249, 10826, 10866, 
10867, 11171, 11197-11201; Acts 1961, ch. 236, 
§§ 1, 2; 1967, ch. 270, 8§ 1, 2; 1968, ch. 480, 
§§ 1-3; 1968, ch. 484, 8§ 1, 2; 1968, ch. 568, 


§$° 1) 2; 1969, ch, 223, $$ 1,2; 1969, ch, 257, 
§§ 2, 3; 1969, ch. 443, § 1; 1970, ch. 581, § 1; 
1978, ch. 5385, § 1; 1979, ch. 210, § 1; 1985 (1st 
Ex. Sess.), ch. 11, § 1; 1989, ch. 278, § 1; T.C.A. 
(orig. ed.), §§ 39-1203 — 39-1207, 39-1209, 
39-1210, 39-2908, 39-4701, 39-4702; T.C.A., 
§§ 39-1011, 39-1213, 39-1216, 39-1217, 39- 
5101, 39-5102, 39-5104, 39-5105, 39-5116, 41- 
724, 41-850), concerning disorderly conduct 
and riots, was repealed by Acts 1989, ch. 591, 
§ 1, effective November 1, 1989. For new law, 
see eh 17, part 3 of this title. 


PART 4 
DRUGS [REPEALED] 


39-6-401 — 39-6-458. [Repealed.] 


Compiler’s Notes. 

Former part 4, §§ 39-6-401 — 39-6-458 
(Shan., §§ 6749a1 — 6749a3; Acts 1901, ch. 27, 
§§ 1-3; Code 1932, §§ 11165-11167; Acts 1967, 
ch. 26, §§ 1-6; 1971, ch. 163, §§ 1-16, 25-27; 
1972, ch. 597, §§ 1-4, 10-12; 1972, ch. 836, § 1; 
1973, ch. 295, § 21; 1974, ch. 741, §§ 1-6; 1975, 
ch. 145, § 1; 1975, ch. 248, §$ 1; 1976, ch. 580, 
Spt Tt CneGGs eer) O77. ce eee Le Loe! 
ch. 566, § 1; 1979, ch. 318, § 12; 1979, ch. 404, 
§ 1; 1980, ch. 6386, § 9; 1980, ch.796, § 5; 1980, 
ch. 862, § 8; 1981, ch. 114, 8§ 8, 9; 1981, ch. 


512, § 3; 1982, ch. 671, §§ 1, 2; 1982, ch. 854, 
§§ 1, 2; 1983, ch. 410, §§ 1-5; 1983, ch. 412, 
§§ 1-3; 19838, ch. 446, §§ 1, 2; 1984, ch. 1005, 
§§ 1-3; 1986, ch. 910, § 1; 1987, ch. 5, § 1; 
1987, ch. 222, §§ 1-6; 1988, ch. 731, §§ 1-4; 
1988, ch. 921, § 1; 1989, ch. 24, § 1; 1989, ch. 
531, § 1; T.C.A. (orig. ed.), §§ 39-2202, 39- 
2203; T.C.A., §§ 15-1408 — 15-1423, 39-6-416, 
39-2216 — 39-2221, 52-1482 — 52-1434, 52- 
1449), concerning drugs, was repealed by Acts 
1989, ch. 591, § 1, effective November 1, 1989. 
For new law, see ch. 17, part 4 of this title. 


PART 5 


FRATERNAL ORGANIZATIONS AND SECRET 
SOCIETIES [REPEALED] 


39-6-501 — 39-6-507. [Repealed.] 


Compiler’s Notes. 

Former part 5, §8§ 39-6-501 — 39-6-507 
(Shan., §§ 6888a48-6888a55; Acts 1897, ch. 67, 
§ 1; 1907, ch. 591, §§ 1-5; 1911, ch. 48, §§ 1, 2; 
1921, ch. 7, § 1; Code 1932, §§ 11404-11410; 


Acts 1967, ch. 298, § 1; 1979, ch. 68, § 3; T.C.A. 
(orig. ed.), §§ 39-3801 — 39-3807), concerning 
fraternal organizations and secret societies, 
was repealed by Acts 1989, ch. 591, § 1, effec- 
tive November 1, 1989. 
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39-6-806 


PART 6 
GAMBLING [REPEALED] 


39-6-601 — 39-6-635. [Repealed.] 


Compiler’s Notes. 

Former part 6, §§ 39-6-601 — 39-6-635 (Code 
1858, §§ 1720-1722, 1775, 4870-4874, 4876, 
4877, 4886, 4887, 4889-4891 (deriv. Acts 1799, 
ch. 8,§ 2; 1803, ch. 12, § 2; 1809 (Sept.), ch. 39, 
See odd Cn 2 88h) 2) Sas, ch.65, $$ 2152! 
4, 5; 1835-1836, ch. 47, §§ 2, 3; 1843-1844, ch. 
90); Acts 1859-1860, ch. 85, § 1; 1883, ch. 230, 
§§ 1, 2; 1883, ch. 251, §§ 1-3; 1899, ch. 5, § 1; 
Shan., §§ 3026-3028, 3165-3168, 6804-6810, 
6812, 6813, 6817a2-6817a6, 6822-6824, 6834- 
6836a6; Acts 1907, ch. 88, §§ 1, 2; 1907, ch. 89, 
§§ 1-3; 1909, ch. 277, §§ 1-4; 1919, ch. 94; mod. 
Code 19382, §§ 5250-5252, 7818-7821, 11275- 
11282, 11284, 11287-11291, 11294-11296, 
11302-11311; Acts 1955, ch. 234, §§ 1-7; 1957, 
ch. 406, § 1; 1969, ch. 160, § 3; 1969, ch. 319, 
§§ 3, 4; 1970, ch. 456, § 1; 1970, ch. 496, § 1; 
1970, ch. 510, § 1; 1970, ch. 588, §§ 1, 2; 1971, 
ehe ors 60 11971, ch.'53;/$9\1, 2: 1971, chi/167, 


SS ti 1971) ch, 216, $l Oy dy chess: 
1972, ch. 449, § 1; 1972, ch. 584, § 1; 1973, ch. 
Boos 1s 1974) ch: 631,,8$ 1;'2; 1974; ch: 782, 
§ 1; 1975, ch. 181, §§ 1, 2; Private Acts 1976, 
ch. 242, § 1; Private Acts, 1976, ch. 293; Acts 
1977, ch. 68298. 1977, che 239) §$ "2.1979 ch: 
68, § 3; 1979, ch. 358, §§ 1, 3-5, 6-9; 1980, ch. 
622, §§ 1-3; 1980, ch. 636, § 13; 1980, ch. 753, 
§ 1; 1982, ch. 872, §§ 1-8; 1982, ch. 881, § 1; 
1983, ch. 106, §§ 1-4; 1984, ch. 728, § 13; 1984, 
ch. 808, §§ 1-8; 1984, ch. 893, §§ 1-3; 1985, ch. 
80, §§ 2, 3; 1985, ch. 205, §§ 2, 5, 6; 1986, ch. 
Tia ss ao G0 T-T4e L987 cho 175.8" 1 
1987, ch. 450, §§ 2, 3; 1988, ch. 1029, §§ 1-20, 
26; T.C.A. (orig. ed.), §§ 39-1007, 39-2001 — 
39-2010, 39-2013 — 39-2039; T.C.A., §§ 39- 
2031 — 39-2033, 39-2038 — 39-2044), concern- 
ing gambling, was repealed by Acts 1989, ch. 
591, § 1, effective November 1, 1989. For new 
law, see ch. 17, part 5 of this title. 


PART 7 
GRAVES AND DEAD BODIES [REPEALED] 


39-6-701 — 39-6-707. [Repealed.] 


Compiler’s Notes. 

Former part 7, §§ 39-6-701 — 39-6-707 (Code 
1858, §§ 4663, 4848-4852 (deriv. Acts 1857- 
1858, ch. 63); Acts 1899, ch. 34; Shan., §§ 6524, 
6771-6775al; mod. Code 1932, §§ 10886, 
11191-11196; Acts 1965, ch. 53, § 1; 1975, ch. 


250, § 1; 1976, ch. 708, § 1; T.C.A. (orig. ed.), 
§§ 39-2101 —39-2107), concerning graves and 
dead bodies, was repealed by Acts 1989, ch. 591, 
§ 1, effective November 1, 1989. For new law, 
see ch. 14, part 4 and ch. 17, part 3 of this title. 


PART 8 
HIGHWAYS [REPEALED] 


39-6-801 — 39-6-806. [Repealed.] 


Compiler’s Notes. 

Former part 8, §§ 39-6-801 — 39-6-806 (Code 
1858, § 4652; Acts 1879, ch. 183, §§ 1-5; Shan., 
8§ 6496, 6514-6518; Shan. Supp., §§ 6513a3, 
6513a4; Acts 1911, ch. 45, §§ 1, 2; mod. Code 
1932, §§ 10831, 10870-10875; Acts 1961, ch. 
16, §§ 1, 2; 1968, ch. 576, § 1; 1972, ch. 829, 


Oc 7, 2975. Ci tows os sea; 1078, ch. 658.8 : 1; 
T.C.A. (orig. ed.), §§ 39-2301 — 39-2306; 
T.C.A., §§ 39-2307 — 39-2311), concerning 
highways, was repealed by Acts 1989, ch. 591, 
§ 1, effective November 1, 1989. For new law, 
see ch. 14, part 4 and ch. 17, parts 1 and 3 of 
this title. 


39-6-901 
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PART 9 
INTOXICATING LIQUORS [REPEALED] 


39-6-901 — 39-6-930. [Repealed.] 


Compiler’s Notes. 

Former part 9, §§ 39-6-901 — 39-6-930 (Acts 
1859-1860, ch. 12; 1885, ch. 123, §§ 1, 2; Shan., 
§§ 6723a2, 6748al, 6748a2, 6748a6, 6795, 
6795a4, 6795a7, 6798a8-6798a13, 6798a13bl1, 
6798a19b11, 6798a20, 6798a21, 6798a24, 
6798a25b1, 6798a25b2, 6798a26-6798a32; 
Shan. Supp., §§ 67438a1-6743a3; Acts 1908, ch. 
638i Ee 1905 eh. 4e2) Sat (O0Orr chs), S013 
1909;ch. 10,580 19:1909,. ch. 178; $$ 1, 2;:1917, 
eh. 2,588.1; 2 OTT chassis TOE 7 on. 2, 
$21: (LOL sch. (E27 SSind- Go Tod ive bows ade 
1917, eho l10}) 80152919. €h.'50) $1192 Lach: 
130, § 1; 1923; ch. 2; § 1; 1923): ch..4, $$ 31-3; 
1923 (chi l2 S40 2a 192s eh V4e Ss 1 Oe che 
22, § 1; mod. Code 1932, §§ 11158-11160, 


11204, © .11208-11210,. 112124 Filgisatia2: 
11234, 11242, 11243, 11246, 11247, 11249- 
11257; Acts 1937, ch. 56, § 1; C. Supp. 1950, 
§ 11259.1; Acts 1967, ch. 149, § 1; 1971, ch. 70, 
§§ 1-7; 1971, ch. 106, § 1; 1971, ch. 162, § 2; 
1972, ch. 599, §§ 2-4; 1972, ch. 831, § 1; 1978, 
ch. 121, § 1; 1979, ch. 68, § 3; 1979, ch. 413, 
§ 1; 1980, ch. 786, §§ 1, 2; 1984, ch. 693, § 1; 
1984. ch. 915, $$ 1, 3:°1987, ch. 164, §$c1, 2: 
T.C.A. (orig. ed.), §§ 39-1003, 39-2501 — 39- 
2517, 39-2520 — 39-2522, 39-2524, 39-2525, 
39-2527 — 39-2535; T.C.A. § 39-1218), con- 
cerning intoxicating liquors, was repealed by 
Acts 1989, ch. 591, § 1, effective November 1, 
1989. For new law, see ch. 17, part 7 of this title. 


PART 10 
NUISANCES [REPEALED] 


39-6-1001 — 39-6-1003. 


Compiler’s Notes. 

Former part 10, §§ 39-6-1001 — 39-6-1003 
(Code 1858, §§ 4833, 4835, 4913, 4915 (deriv. 
Acts 1819, ch. 63, § 4; 1835-1836, ch. 88, § 1; 
1843-1844, ch. 153, § 2); Shan., §§ 6750, 6752, 
6869, 6871; mod. Code 1932, §§ 11168, 11170, 


[Repealed.|] 


11353, 11354; Acts 1972, ch. 717, § 1; 1986, ch. 
774, § 10; T.C.A. (orig. ed.), §§ 39-2901 — 
39-2903, 39-2905), concerning nuisances, was 
repealed by Acts 1989, ch. 591, § 1, effective 
November 1, 1989. For new law, see ch. 17, 
parts 3, 4 and 9 of this title. 


PART 11 
OBSCENITY [REPEALED] 


39-6-1101 — 39-6-1142. [Repealed.] 


Compiler’s Notes. 

Former part 11, §§ 39-6-1101 — 39-6-1142 
(Acts 1969, ch. 278, §§ 1-4; 1971, ch. 334, §§ 1, 
2; 1971, ch, 968) $1; 1972, chob38y 8 12 1972: 
ch. 837,,$ -1; 1973, ch. 220) $00) 1974) chi'510, 
§§ 1-13, 16; 1975, ch. 205, § 1; 1975, ch. 306, 
§ 1; 1976, ch. 574, § 1; 1976, ch.'635, §1;1977, 
ch. 226, § 1; 1977, ch. 405, §§ 1-3; 1980, ch. 
874, §§ 1-5; 1983, ch. 381, §§ 1, 2; 1983, ch. 
383, §§ 1-4; 1984, ch. 722, § 1; 1984, ch. 860, 


§ 1; 1985, ch, 91;:-§ 1; 1985, ch. 308, $$ 1; 2; 
1986, ch. 646, §§ 1-4; 1986, ch. 903, § 1; 1988, 
ch. 565, §§ 1, 2; 1988, ch. 995, §§ 1-3; 1989, ch. 
147, § 3; 1989, ch. 380, § 1; T.C.A., §§ 39-1010, 
39-1012 — 39-1018, 39-1020, 39-3001 — 39- 
3024), concerning obscenity, was repealed by 
Acts 1989, ch. 591, § 1, effective November 1, 
1989. For new law, see ch. 17, parts 3 and 9 of 
this title. 
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PART 12 
PROFESSIONAL OR BUSINESS MISCONDUCT 
[REPEALED] 


39-6-1201 — 39-6-1210. [Repealed.] 


Compiler’s Notes. 

Former part 12, §§ 39-6-1201 — 39-6-1210 
(Acts 1891, ch. 114, §§ 1, 2; Shan., §§ 3030, 
6881a1-6881a8, 6888a41, 6888a42; Acts 1903, 
ch. 48, §§ 1, 2; 1917, ch. 110, §§ 1-3; Code 1932, 
§§ 5254, 11358-11360, 11398, 11399; Acts 1968, 
ch. 587, §§ 1-5; 1977, ch. 49, § 1; 1984, ch. 824, 


§ 1; T.C.A. (orig. ed), §§ 39-3401 — 39-3404, 
39-4003; T.C.A., §§ 39-3411 — 39-3415), con- 
cerning professional or business misconduct, 
was repealed by Acts 1989, ch. 591, § 1, effec- 
tive November 1, 1989. For new law, see ch. 14, 
part 1 of this title, title 63, ch. 6, part 2. 


PART 138 
PUBLIC EVENTS [REPEALED] 


39-6-1301 — 39-6-1304. [Repealed.] 


Compiler’s Notes. 

Former part 13, §§ 39-6-1301 — 39-6-1304 
(Shan., §§ 6674, 6675; Acts 1901, ch. 77, §§ 1, 
21909,. chi 155, 8\1;.:mod,. Code: )'1932,; 
§§ 11039, 11043; Acts 1947, ch. 103, §§ 1-4; C. 
Supp. 1950, §§ 11403.1-11403.4; Acts 1953, ch. 
134, § 1 (Williams, § 11403.5); 1974, ch. 636, 


§§ 1, 2; 1980, ch. 727, §-1; T.C.A. (orig. ed.), 
§§ 39-1201, 39-1202, 39-4101 — 39-4105; 
T.C.A., § 39-1219), concerning public events, 
was repealed by Acts 1989, ch. 591, § 1, effec- 
tive November 1, 1989. For new law, see ch. 17, 
part 11 of this title. 


PART 14 
RACE RELATIONS [REPEALED] 


39-6-1401 — 39-6-1407. [Repealed.] 


Compiler’s Notes. 
Former part 14, §§ 39-6-1401 — 39-6-1407 
(Acts 1957, ch. 151, §§ 2-7, 9; T.C.A., 8§ 39- 


5001 — 39-5007), concerning race relations, 
was repealed by Acts 1983, ch. 350, § 1. 


PART 15 
SOLICITATION OF FUNDS [REPEALED] 


39-6-1501 — 39-6-1522. [Repealed.] 


Compiler’s Notes. 

Former part 15, §§ 39-6-1501 — 39-6-1522 
(Acts 1957, ch. 152, §§ 1-8; 1961, ch. 294, 
be i-3; 1971, ch. 143;.$9841-3; 1973, ch. 155, 
§ 1; T.C.A. (orig. ed.), §§ 39-827, 39-1953; 


T.C.A., §§ 39-828 — 39-834, 39-837, 39-1969), 
concerning solicitation of funds, was repealed 
by Acts 1989, ch. 591, § 1, effective November 
1, 1989. For new law, see ch. 14, part 1 and ch. 
16, part 3 of this title. 


39-6-1601 
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PART 16 
WATERS AND WATERCOURSES [REPEALED] 


39-6-1601 — 39-6-1614. [Repealed.] 


Compiler’s Notes. 

Former part 16, §§ 39-6-1601 — 39-6-1614 
(Code 1858, §§ 1825, 4652, 4655, 4834, 4835 
(deriv. Acts 1809 (Apr.), ch. 5, § 5; 1835-1836, 
ch. 29, § 4); Acts 1871, ch. 105; 1873, ch. 60, 
§§ 1,2; 1877, ch. 24,§ 3;Shan., §§ 1815, 1825, 
6506, 6520al, 6520a2, 6526a1, 6526a2, 6751, 
6752, 6754, 6755; Acts 1903, ch. 303, §§ 1, 2; 


1903, ch. 310, §§ 1, 2; mod. Code 1932, 
§§ 3081, 3089, 10863, 10877, 10878, 10887, 
10888, 11169, 11170, 11172, 111783; T.C.A. (orig. 
ed.), §§ 39-2205, 39-2206, 39-2904 — 39-2907, 
39-4801 — 39-4811), concerning water and wa- 
tercourses, was repealed by Acts 1989, ch. 591, 
§ 1, effective November 1, 1989. For new law, 
see ch. 14, part 4 of this title. 


PART 17 
WEAPONS [REPEALED] 


39-6-1701 — 39-6-1725. [Repealed.] 


Compiler’s Notes. 

Former part 17, §§ 39-6-1701 — 39-6-1725 
(Code 1858, §§ 4746, 4747, 4864, 4869 (deriv. 
Acts 1837-1838, ch. 187, § 2; 1855-1856, ch. 66; 
1855-1856, ch. 81, § 2); Acts 1869-1870, ch. 22, 
§ 2; 1869-1870, ch. 41, § 2; 1870, ch. 18, §§ 1, 
By 4, 1871) ch. 90,88) 1391S TS wen 96. Sat: 
1879, ch. 186, §§ 1, 3; Shan., §§ 6630, 6631, 
6641-6643, 6649, 6650, 6792, 6803; Shan. 
Supp., §§ 6657a1-6657a3; Acts 1921, ch. 55, 
§§ 1-8; 1923, ch. 38, § 1; mod. Code 1932, 
§§ 11007-11010, 11012, 11015, 11018-11020, 
11274; Acts 1941, ch. 31, § 1; 1948, ch. 115, 
§§ 1, 2; 1949, ch. 140, § 1; C. Supp. 1950, 
§§ 11007, 11009.1; Acts 1959, ch. 151, § 1; 
1959, ch. 165, § 1; 1968, ch. 439, § 1; 1969, ch. 
70, §§ 1, 2; 1969, ch. 88, § 1; 1969, ch. 241, 


$9 152: 1969, chi 2907'S: Dros ich a eo: 
1971, ch. 286; Sd: 1972, chr (59, § lo lore 
783, §8§ 1, 2; 1973, ch. 30, §§ 1-4; 1973, ch. 94, 
$1; 1973, ch. 349;'$$" 1) 2; 1973, ch*stl 3 1: 
1974, ch. 583, § 1, 1976, ch. 768, §§ 1, 2; 1976, 
ch. 793, $$) 1) 3/4; 1980, ch. 771.8 4° 1962. cn, 
5b2. §/1; 1982, ch. 711,815 1983, en. [oy ser, 
2; 1983, ch. 421, § 1; 1984, ch. 567, § 1; 1984, 
ch. 615, § 1; 1984, ch. 641, § 1; 1986, ch. 685, 
§ 1; 1986, ch. 710, § 1; 1987, ch. 79, §§ 1, 2; 
1988, ch. 811, §§ 1-3; 1989, ch. 76, § 8; 1989, 
ch. 111, § 1; T.C.A. (orig. ed.), §§ 39-1208, 
39-4901 — 39-4905, 39-4908, 39-4911 — 39- 
4921, 39-4923 — 39-4925, 39-4951 — 39-4954), 
concerning weapons, was repealed by Acts 
1989, ch. 591, § 1, effective November 1, 1989. 
For new law, see ch. 17, part 13 of this title. 


PART 18 


MALICIOUS INTIMIDATION OR HARASSMENT 
[REPEALED] 


39-6-1801 — 39-6-1804. [Repealed.] 


Compiler’s Notes. 

Former part 18, §§ 39-6-1801 — 39-6-1804 
(Acts 1988, ch. 537, §§ 1, 3-5), concerning ma- 
licious intimidation or harassment, was re- 


pealed by Acts 1989, ch. 591, § 1, effective 
November 1, 1989. For new law, see ch. 17, part 
3 of this title. 
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Section 

39-11-101. 
39-11-102. 
39-11-103. 
39-11-104. 
39-11-105. 
39-11-106. 
39-11-107, 
39-11-109. 
39-11-110. 
39-11-111. 
39-11-112. 
39-11-1183. 
39-11-114. 
39-11-115. 
39-11-116. 
39-11-117. 
39-11-118. 


39-11-201. 
39-11-202. 
39-11-203. 
39-11-204. 


39-11-301. 
39-11-3072. 


39-11-401. 
39-11-402. 
39-11-403. 
39-11-404. 
39-11-405. 
39-11-406. 
39-11-407. 


GENERAL PROVISIONS 
CHAPTERS 7-10 [RESERVED] 


CHAPTER 11 
GENERAL PROVISIONS 


Part 1. Construction 


Objectives of criminal code. 

Effect of criminal code. 

Territorial jurisdiction. 

Construction of criminal code. 

Computation of age. 

Title definitions. 

39-11-108. [Reserved.] 

Prosecution under more than one statute. 

Felonies and misdemeanors distinguished. 

Prohibited act when no penalty prescribed is misdemeanor. 
Repealed or amended laws — Application in prosecution for offense. 
Penalty for felony where punishment not prescribed. 
Penalty for misdemeanor where punishment not prescribed. 
Determination of value. 

[Repealed.] 

Classification of first degree murder. 

Restitution to victims of crime. 


Part 2. Burden of Proof 


Burden of proof. 
Exception. 

Defense. 
Affirmative defense. 


Part 3. Culpability 


Requirement of culpable mental state. 
Definitions of culpable mental state. 


Part 4. Criminal Responsibility 


Parties to offenses. 

Criminal responsibility for conduct of another. 

Criminal responsibility for facilitation of felony. 

Corporate liability. 

Individual liability for corporate conduct. 

Affirmative defense to criminal responsibility of a corporation. 
Defenses excluded. 


39-11-408 — 39-11-410. [Reserved.] 


39-11-411. 


39-11-501. 
39-11-502. 
39-11-503. 
39-11-504. 
39-11-505. 


39-11-601. 
39-11-602. 
39-11-603. 
39-11-604. 
39-11-605. 


Accessory after the fact. 
Part 5. General Defenses 


Insanity. 

Ignorance or mistake of fact. 
Intoxication. 

Duress. 

Entrapment. 


Part 6. Justification Excluding Criminal Responsibility 


Justification a defense. 

Justification definitions. 

Confinement as justifiable force. 
Reckless injury of innocent third person. 
Civil remedies unaffected. 


39-11-101 


Section 
39-11-606 


39-11-609. 
39-11-610. 
39-11-611. 
39-11-612. 
39-11-613. 
39-11-614. 
39-11-615. 
39-11-616. 


39-11-617 
39-11-620 


39-11-621. 
39-11-622. 


39-11-701. 
39-11-702. 
39-11-7083. 
39-11-704. 
39-11-705. 
39-11-706. 
39-11-707. 
39-11-708. 
39-11-709. 
39-11-710. 
39-11-711. 
39-11-712. 
39-11-7183. 
39-11-714. 
39-11-715. 
39-11-716. 
39-11-717. 
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— 39-11-608. 
Necessity. 
Public duty. 
Self-defense. 
Defense of third person. 

Protection of life or health. 
Protection of property. 
Protection of third person’s property. 
Use of device to protect property. 
— 39-11-619. [Reserved.] 
Use of deadly force by a law enforcement officer. 
Use of deadly force by private citizen. 
Justification for use of force — Exceptions — Immunity from civil lability. 


[Reserved.] 


Part 7. Disposition of Forfeited Property 


Legislative intent. 

Part definitions. 

Criminal proceeds subject to forfeiture. 
Property exempt from forfeiture. 
Jurisdiction and venue. 

Evidence. 

Procedure for seizure of property. 
Procedure for judicial forfeiture of property. 
Procedure for return of property seized. 
Rights of interest holders and owners. 
Protection of seized property. 

Sale of forfeited property. 

Disposition of forfeited property. 

Assistance by other agencies. 

Equity powers of court. 

Immunities. 

Supplement to other laws — Retroactive application. 


PART 1 
CONSTRUCTION 


39-11-101. Objectives of criminal code. 


The general objectives of the criminal code are to: 

(1) Proscribe and prevent conduct that unjustifiably and inexcusably 
causes or threatens harm to individual, property, or public interest for which 
protection through the criminal law is appropriate; 

(2) Give fair warning of what conduct is prohibited, and guide the exercise 
of official discretion in law enforcement, by defining the act and the culpable 
mental state that together constitute an offense; 

(3) Give fair warning of the consequences of violation, and guide the 
exercise of official discretion in punishment, by grading of offenses; and 

(4) Prescribe penalties that are proportionate to the seriousness of the 
offense. 


History. 


Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. 
section states the general objectives of the 
criminal code. It describes the broad principles 


that guided the commission in its work and 
should be used as an aid in interpreting the 
remaining sections of the code. 

The general objectives in this section reach 
three areas: crime prevention, fair warning, 
and proportionate sanctions. Although the ob- 


This 
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jectives are not ranked in any particular order, 
crime prevention is of special significance and 
is an indirect theme for the other three 
objectives. 

Subdivision (1) clearly states that a basic 
goal of the criminal code is to prevent harm to 
public and private interests. However, in recog- 
nition of the fact that not all harm can be 
addressed by the criminal code, this subdivi- 
sion limits the code’s application to those 
harms where criminal law is an appropriate 
prevention agent. 

Subdivisions (2) and (3) provide that another 
goal is to let both the general populace and law 
enforcement personnel know the conduct that 
is prohibited and the sanctions for violation of 
the criminal law. Fair warning, long accepted 
as a basic principle of Anglo-American jurispru- 
dence, provides the people with guidance in 
their choices and places limits on law enforce- 
ment discretion. It also serves a crime preven- 
tion function by clearly articulating what is 
illegal and what are the consequences of illegal 
conduct. 

Subdivision (4) states the traditional, and 
constitutionally required, principle that the se- 


39-11-102. Effect of criminal code. 


39-11-102 


verity of penalties should be proportionate to 
the seriousness of the offense. This suggests 
that penalties should not be too severe or too 
lenient when measured against the gravity of 
the offense. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Classification of felony offenses occurring 
prior to November 1, 1989, § 40-35-118. 
Criminal Sentencing Reform Act, title 40, ch. 
35. 


Law Reviews. 

In Defense of American Criminal Justice, 67 
Vand. L. Rev. 1099 (2014). 

Reciprocity, Utility, and the Law of Aggres- 
sion, 54 Vand. L. Rev. 1 (2001). 

The Language of Mens Rea, 67 Vand. L. Rev. 
1327 (2014). 

The Tennessee Court of Criminal Appeals: A 
Study and Analysis (Daniel J. Foley), 66 Tenn. 
L. Rev. 427 (1999). 


(a) Conduct does not constitute an offense unless it is defined as an offense 
by statute, municipal ordinance, or rule authorized by and lawfully adopted 


under a statute. 


(b) Parts 1-6 of this chapter apply to offenses defined by other laws, unless 


otherwise provided by law. 


(c) This title does not bar, suspend, or otherwise affect any right or liability 
to damages, penalty, forfeiture, or other remedy authorized by law to be 
recovered or enforced in a civil suit for conduct the criminal code defines as an 
offense, and the civil injury is not merged into the offense. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. Sub- 
section (a) is designed to accommodate the 
commission’s specific legislative mandate to 
modernize the former penal code. It is the 
intent of the commission that common law 
offenses be replaced with statutory offenses to 
effectuate the goals set forth in § 39-11-101(1) 
and (2). While this revised criminal code super- 
sedes common law offenses, the commission 
does not intend to abrogate the interpretive 
rules developed under common law and specifi- 
cally includes such interpretations under 
§ 39-11-104. 


Subsection (b) states that the general prin- 
ciples apply to offenses defined in all volumes of 
the Tennessee Code Annotated unless the law 
provides otherwise. 

Subsection (c) is a restatement of prior code 
§ 39-1-102. Tennessee case law has established 
a consistent rule that a judgment of acquittal in 
a criminal case constitutes no bar to subse- 
quent civil actions. Galyon v. State, 189 Tenn. 
505, 226 S.W.2d 270 (1950). 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


39-11-103 
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NOTES TO DECISIONS 


1. Criminal Contempt. 

As defendant’s violation of court orders to 
discontinue contact with her ex-husband did 
not constitute a criminal offense as defined by 
T.C.A. § 39-11-102(a), the Post-Conviction Pro- 
cedure Act, T.C.A. §§ 40-30-101 to 40-30-122, 


39-11-103. Territorial jurisdiction. 


did not apply to her criminal contempt convic- 
tions; therefore, her petition was properly dis- 
missed. Baker v. State, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 535 (Tenn. Crim. App. 
July 20, 2012), affd, 417 S.W.3d 428, 2013 
Tenn. LEXIS 715 (Tenn. Sept. 6, 2013). 


(a) Every person, whether an inhabitant of this or any other state or 
country, is liable to punishment by the laws of this state, for an offense 
committed in this state, except where it is by law cognizable exclusively in the 


courts of the United States. 


(b)(1) When an offense is commenced outside of this state and consummated 
in this state, the person committing the offense is liable for punishment in 
this state in the county in which the offense was consummated, unless 


otherwise provided by statute. 


(2) It is no defense that the person charged with the offense was outside 
of this state when the offense was consummated, if the person used: — 
(A) An innocent or guilty agent; or 
(B) Other means proceeding directly from the person. 

(c) When the commission of an offense commenced within this state is 
consummated outside of its boundaries, the offender is liable to punishment in 
this state in the county where the offense was commenced. 

(d) If one (1) or more elements of an offense are committed in one (1) county 
and one (1) or more elements in another, the offense may be prosecuted in 
either county. Offenses committed on the boundary of two (2) or more counties 


may be prosecuted in either county. 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 1000, § 5. 


Sentencing Commission Comments. This 
section is a recodification of prior law regarding 
territorial jurisdiction and venue. It combines 
prior code §§ 40-1-101 — 40-1-103 and is 
moved to its present location because it is 
logically part of the general principles of Ten- 
nessee criminal law. 

Subsection (d) is a restatement of former code 
§§ 40-105 and 40-106. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Attorney General Opinions. 
Advertisements promoting lawful, out-of- 
state casino gambling, OAG 99-030 (2/18/99). 


NOTES TO DECISIONS 


1. In General. 

When an offense is continuing in nature and 
has continued into Tennessee from another 
state, the offense is deemed to have both com- 
menced and consummated anew in Tennessee 


so long as any essential element of the offense 
continues to be present in Tennessee. State v. 
Legg, 9 S.W.3d 111, 1999 Tenn. LEXIS 680 
(Tenn. 1999). 


39-11-104. Construction of criminal code. 


This title shall be construed according to the fair import of its terms, 


27 GENERAL PROVISIONS 


39-11-105 


including reference to judicial decisions and common law interpretations, to 
promote justice, and effect the objectives of the criminal code. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. The 
commission intends the language of the sec- 
tions themselves to be an authoritative state- 
ment of the law. Since some of the terms uti- 
lized have been clearly defined by judicial 
decisions, those decisions and common law in- 
terpretations should be consulted where neces- 
sary. Prior Tennessee law required penal stat- 
utes to be strictly construed. This section 
requires that the statutes be construed by the 
fair import of their terms. The comments in this 
code are intended to explain its provisions and 
to aid in their interpretation. The comments 


are not authoritative statements, but are evi- 
dence of the considerations which prompted the 
statutory text. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Law Reviews. 

State v. Carson: A Misguided Attempt to 
Retain the Natural and Probable Consequence 
Doctrine of Accomplice Liability Under the Cur- 
rent Tennessee Code, 29 U. Mem. L. Rev. 273 
(1998). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Trial of Accessory After the Fact. 
3. Kidnapping 


1. Constitutionality. 

T.C.A. §§ 39-15-401 and 39-15-402 are not 
unconstitutionally vague as applied to a mother 
who gave her child an extra dose of Clonidine, 
because the statutes require that the mother 
know her conduct was abusive. State v. Prater, 
137 S.W.3d 25, 2003 Tenn. Crim. App. LEXIS 
886 (Tenn. Crim. App. 2003), appeal denied, — 
S.W.3d —, 2004 Tenn. LEXIS 169 (Tenn. Mar. 1, 
2004). 

Criminal responsibility statute was suffi- 
ciently precise to put a person of common 
intelligence on notice of the prohibited conduct 
where the statute intended to assess criminal 
liability to persons who acted together in com- 
mitting criminal offenses. State v. Thomas, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 82 
(Tenn. Crim. App. Feb. 5, 2015), rehearing 
denied, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 152 (Tenn. Crim. App. Feb. 25, 2015), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
675 (Tenn. Aug. 12, 2015), cert. denied, Thomas 
v. Tennessee, 194 L. Ed. 2d 559, 1386S. Ct. 1458, 
— US. —, 2016 U.S. LEXIS 1999 (U.S. 2016). 


2. Trial of Accessory After the Fact. 

The common law rule that a person charged 
as an accessory after the fact could not be tried 
prior to the principal offender being convicted, 
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unless the person charged as an accessory after 
the fact expressly consented to waive the com- 
mon law rule, had not been abrogated by the 
Tennessee Criminal Sentencing Reform Act, 
1989 Tenn. Pub. Acts ch. 591, and it declined to 
judicially abrogate it. State v. Hawk, 170 
S.W.3d 547, 2005 Tenn. LEXIS 656 (Tenn. 
2005). 

By defining accessory after the fact in a 
manner similar to the statutory definition of 
the offense at issue in Wilson v. State, 190 
Tenn. 592, 230 S.W.2d 1014 (Tenn. 1950) and by 
also declaring that the Reform Act, 1989 Tenn. 
Pub. Acts ch. 591, is to be construed by refer- 
ence to judicial decisions and common law 
interpretations, the legislature has evinced an 
intent to retain the common law rule, that a 
person charged as an accessory after the fact 
may not be tried prior to the principal offender 
being convicted, as to accessories after the fact. 
State v. Hawk, 170 S.W.3d 547, 2005 Tenn. 
LEXIS 656 (Tenn. 2005). 


3. Kidnapping 

Kidnapping statutes, construed according to 
the fair import of their terms, T.C.A. § 39-11- 
104, and coupled with their derivation from the 
Model Penal Code, evince a legislative intent to 
punish as kidnapping only those instances in 
which the removal or confinement has criminal 
significance above and beyond that necessary to 
consummate some underlying offense, such as 
robbery or rape. State v. White, 362 S.W.3d 559, 
2012 Tenn. LEXIS 153 (Tenn. Mar. 9, 2012). 


A person attains a specified age on the day of the anniversary of the person’s 


birthdate. 


39-11-106 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. The 
age of victims and offenders is sometimes de- 
terminative of punishment and criminal re- 
sponsibility. This section sets forth an objective 
method of making a determination of age. Un- 
der this rule, a person becomes 18 years old at 
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12:01 a.m. on the person’s eighteenth birthday, 
irrespective of the actual time of day the person 
was born. This abolishes the common law rule. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Defendant’s conviction for the aggravated 
rape of a child was proper because the evidence 
demonstrated that defendant penetrated the 
victim with his hand and that the victim was 
three years and one month of age at the time of 
the offense; a medical examination confirmed 
the victim’s injuries and defendant admitted 
during a recorded telephone call to the sexual 
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touching of the victim. Further, the offense took 
place on December 15, 2006, while the victim 
was still three years of age; she remained three 
years of age until her fourth birthday on No- 
vember 3, 2007. State v. Ramos, 331 S.W.3d 
408, 2010 Tenn. Crim. App. LEXIS 195 (Tenn. 
Crim. App. Mar. 3, 2010), appeal denied, — 
S.W.3d —, 2010 Tenn. LEXIS 754 (Tenn. Aug. 
26, 2010). 


(a) As used in this title, unless the context requires otherwise: 
(1) “Benefit” means anything reasonably regarded as economic gain, 


enhancement or advantage, including benefit to any other person in whose 
welfare the beneficiary is interested; 

(2) “Bodily injury” includes a cut, abrasion, bruise, burn or disfigurement, 
and physical pain or temporary illness or impairment of the function of a 
bodily member, organ, or mental faculty; 

(3) “Coercion” means a threat, however communicated, to: 

(A) Commit any offense; 

(B) Wrongfully accuse any person of any offense; 

(C) Expose any person to hatred, contempt or ridicule; 

(D) Harm the credit or business repute of any person; or 

(EK) Take or withhold action as a public servant or cause a public servant 
to take or withhold action; 

(4) “Criminal negligence” refers to a person who acts with criminal 
negligence with respect to the circumstances surrounding that person’s 
conduct or the result of that conduct when the person ought to be aware of 
a substantial and unjustifiable risk that the circumstances exist or the result 
will occur. The risk must be of such a nature and degree that the failure to 
perceive it constitutes a gross deviation from the standard of care that an 
ordinary person would exercise under all the circumstances as viewed from 
the accused person’s standpoint; 

(5) “Deadly weapon” means: 

(A) A firearm or anything manifestly designed, made or adapted for the 
purpose of inflicting death or serious bodily injury; or 

(B) Anything that in the manner of its use or intended use is capable of 
causing death or serious bodily injury; 

(6)(A) “Deception” means that a person knowingly: 

(i) Creates or reinforces a false impression by words or conduct, 
including false impressions of fact, law, value or intention or other state 
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of mind that the person does not believe to be true; 

(ii) Prevents another from acquiring information which would likely 
affect the other’s judgment in the transaction; 

(iii) Fails to correct a false impression of law or fact the person knows 
to be false and: 

(a) The person created; or 

(6b) Knows is likely to influence another; 

(iv) Fails to disclose a lien, security interest, adverse claim or other 
legal impediment to the enjoyment of the property, whether the impedi- 
ment is or is not valid, or is or is not a matter of public record; 

(v) Employs any other scheme to defraud; or 

(vi)(a) Promises performance that at the time the person knew the 

person did not have the ability to perform or that the person does not 

intend to perform or knows will not be performed, except mere failure 
to perform is insufficient to establish that the person did not intend to 
perform or knew the promise would not be performed; 

(6) Promising performance includes issuing a check or similar sight 
order for the payment of money or use of a credit or debit card when 
the person knows the check, sight order, or credit or debit slip will not 
be honored for any reason; 

(B) “Deception” does not include falsity as to matters having no pecu- 
niary significance or puffing by statements unlikely to deceive ordinary 
persons in the group addressed; 

(7) “Defendant” means a person accused of an offense under this title and 


includes any person who aids or abets the commission of such offense; 


(8) “Deprive” means to: 

(A) Withhold property from the owner permanently or for such a period 
of time as to substantially diminish the value or enjoyment of the property 
to the owner; 

(B) Withhold property or cause it to be withheld for the purpose of 
restoring it only upon payment of a reward or other compensation; or 

(C) Dispose of property or use it or transfer any interest in it under 
circumstances that make its restoration unlikely; 

(9) “Effective consent” means assent in fact, whether express or apparent, 


including assent by one legally authorized to act for another. Consent is not 
effective when: 


(A) Induced by deception or coercion; 

(B) Given by a person the defendant knows is not authorized to act as 
an agent; 

(C) Given by a person who, by reason of youth, mental disease or defect, 
or intoxication, is known by the defendant to be unable to make reasonable 
decisions regarding the subject matter; or 

(D) Given solely to detect the commission of an offense; 

(10) “Emancipated minor” means any minor who is or has been married, 


or has by court order or otherwise been freed from the care, custody and 


control of the minor’s parents; 


(11) “Firearm” means any weapon designed, made or adapted to expel a 


projectile by the action of an explosive or any device readily convertible to 
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that use; 

(12) “Force” means compulsion by the use of physical power or violence 
and shall be broadly construed to accomplish the purposes of this title; 

(13) “Fraud” means as used in normal parlance and includes, but is not 
limited to, deceit, trickery, misrepresentation and subterfuge, and shall be 
broadly construed to accomplish the purposes of this title; 

(14) “Government” means the state or any political subdivision of the 
state, and includes any branch or agency of the state, a county, municipality 
or other political subdivision; 

(15) “Governmental record” means anything: 

(A) Belonging to, received or kept by the government for information; or 

(B) Required by law to be kept by others for information of the 
government; 

(16) “Handgun” means any firearm with a barrel length of less than 
twelve inches (12”) that is designed, made or adapted to be fired with one (1) 
hand; 

(17) “Harm” means anything reasonably regarded as loss, disadvantage 
or injury, including harm to another person in whose welfare the person 
affected is interested; 

(18) “Intentional” means that a person acts intentionally with respect to 
the nature of the conduct or to a result of the conduct when it is the person’s 
conscious objective or desire to engage in the conduct or cause the result; 

(19) “Jail” includes workhouse and “workhouse” includes jail, whenever 
the context so requires or will permit; 

(20) “Knowing” means that a person acts knowingly with respect to the 
conduct or to circumstances surrounding the conduct when the person is 
aware of the nature of the conduct or that the circumstances exist. A person 
acts knowingly with respect to a result of the person’s conduct when the 
person is aware that the conduct is reasonably certain to cause the result; 

(21) “Law enforcement officer” means an officer, employee or agent of 
government who has a duty imposed by law to: 

(A) Maintain public order; or 

(B) Make arrests for offenses, whether that duty extends to all offenses 
or is limited to specific offenses; and 

(C) Investigate the commission or suspected commission of offenses; 
(22) “Legal privilege” means a particular or peculiar benefit or advantage 

created by law; 

(23) “Minor” means any person under eighteen (18) years of age; 

(24)(A) “Obtain” means to: 

(i) Bring about a transfer or purported transfer of property or of a 
legally recognized interest in the property, whether to the defendant or 
another; or 

(1) Secure the performance of service; 

(B) “Obtain” includes, but is not limited to, the taking, carrying away or 
the sale, conveyance or transfer of title to or interest in or possession of 
property, and includes, but is not limited to, conduct known as larceny, 
larceny by trick, larceny by conversion, embezzlement, extortion or 
obtaining property by false pretenses; 
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(25) “Official proceeding” means any type of administrative, executive, 
legislative or judicial proceeding that may be conducted before a public 
servant authorized by law to take statements under oath; 

(26) “Owner” means a person, other than the defendant, who has posses- 
sion of or any interest other than a mortgage, deed of trust or security 
interest in property, even though that possession or interest is unlawful and 
without whose consent the defendant has no authority to exert control over 
the property; 

(27) “Person” includes the singular and the plural and means and 
includes any individual, firm, partnership, copartnership, association, cor- 
poration, governmental subdivision or agency, or other organization or other 
legal entity, or any agent or servant thereof; 

(28) “Property” means anything of value, including, but not limited to, 
money, real estate, tangible or intangible personal property, including 
anything severed from land, library material, contract rights, choses-in- 
action, interests in or claims to wealth, credit, admission or transportation 
tickets, captured or domestic animals, food and drink, electric or other 
power. Commodities of a public nature, such as gas, electricity, steam, water, 
cable television and telephone service constitute property, but the supplying 
of such a commodity to premises from an outside source by means of wires, 
pipes, conduits or other equipment is deemed a rendition of service rather 
than a sale or delivery of property; 

(29) “Public place” means a place to which the public or a group of persons 
has access and includes, but is not limited to, highways, transportation 
facilities, schools, places of amusement, parks, places of business, play- 
grounds and hallways, lobbies and other portions of apartment houses and 
hotels not constituting rooms or apartments designed for actual residence. 
An act is deemed to occur in a public place if it produces its offensive or 
proscribed consequences in a public place; 

(30) “Public servant” means: 

(A) Any public officer or employee of the state or of any political 
subdivision of the state or of any governmental instrumentality within the 
state including, but not limited to, law enforcement officers; 

(B) Any person exercising the functions of any such public officer or 
employee; 

(C) Any person participating as an adviser, consultant or otherwise 
performing a governmental function, but not including witnesses or 
jurors; or 

(D) Any person elected, appointed or designated to become a public 
servant, although not yet occupying that position; 

(31) “Reckless” means that a person acts recklessly with respect to 
circumstances surrounding the conduct or the result of the conduct when the 
person is aware of, but consciously disregards a substantial and unjustifiable 
risk that the circumstances exist or the result will occur. The risk must be of 
such a nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s standpoint; 

(32)(A) “Recorded device” means the tangible medium upon which sounds 

or images are recorded or otherwise stored; 
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(B) “Recorded device” includes any original phonograph record, disc, 
tape, audio, or videocassette, wire, film or other medium-now known or 
later developed on which sounds or images are or can be recorded or 
otherwise stored, or any copy or reproduction which duplicates, in whole or 
in part, the original; 

(33) “Security guard/officer” means an individual employed to perform 
any function of a security guard/officer and security guard/officer patrol 
service as set forth in the Private Protective Services Licensing and 
Regulatory Act, compiled in title 62, chapter 35; 

(34) “Serious bodily injury” means bodily injury that involves: 

(A) A substantial risk of death; 

(B) Protracted unconsciousness; 

(C) Extreme physical pain; 

(D) Protracted or obvious disfigurement; 

(E) Protracted loss or substantial impairment of a function of a bodily 
member, organ or mental faculty; or 

(F) A broken bone of a child who is twelve (12) years of age or less; 
(35) “Services” includes labor, skill, professional service, transportation, 

telephone, mail, gas, electricity, steam, water, cable television, entertain- 
ment subscription service or other public services, accommodations in 
hotels, restaurants or elsewhere, admissions to exhibitions, use of vehicles or 
other movable property, and any other activity or product considered in the 
ordinary course of business to be a service, regardless of whether it is listed 
in this subdivision (a)(35) or a specific statute exists covering the same or 
similar conduct; and 

(36) “Value”: 

(A) Subject to the additional criteria of subdivisions (a)(36)(B)-(D), 
“value” under this title means: 

(i) The fair market value of the property or service at the time and 
place of the offense; or 

(ii) If the fair market value of the property cannot be ascertained, the 
cost of replacing the property within a reasonable time after the offense; 

(B) The value of documents, other than those having a readily ascer- 
tainable fair market value, means: 

(i) The amount due and collectible at maturity, less any part that has 
been satisfied, if the document constitutes evidence of a debt; or 

(ii) The greatest amount of economic loss that the owner might 
reasonably suffer by virtue of loss of the document, if the document is 
other than evidence of a debt; 

(C) If property or service has value that cannot be ascertained by the 
criteria set forth in subdivisions (a)(36)(A) and (B), the property or service 
is deemed to have a value of less than fifty dollars ($50.00); and 

(D) Ifthe defendant gave consideration for or had a legal interest in the 
property or service that is the object of the offense, the amount of 
consideration or value of the interest shall be deducted from the value of 
the property or service ascertained under subdivision (a)(36)(A), (B) or (C) 
to determine value. 

(b) The definition of a term in subsection (a) applies to each grammatical 
variation of the term. 
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History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1030, §§ 1, 
Be 1995) chy 322) 9-1; 1996, ‘ch; 1009, § °22; 
1997, ch. 437, § 2; 2009, ch. 307, § 1; 2009, ch. 
325, § 1; 2011, ch. 348, § 1; 2014, ch. 984, § 1. 


Cross-References. 

Applicability of Criminal Sentencing Reform 
Act of 1989, § 40-35-117. 

Classification of offenses committed prior to 
November 1, 1989, § 40-35-118. 

Culpability, title 39, ch. 11, part 3. 

Mental states defined, § 39-11-302. 

Vandalism of caves or caverns, § 11-5-108. 


Textbooks. 

Tennessee Jurisprudence, 5 Tenn. Juris., 
Burglary and Housebreaking, § 3; 17 Tenn. 
Juris., Larceny and Theft, §§ 2, 5; 21 Tenn. 
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Juris., Rape, §§ 3, 4; 25 Tenn. Juris., Weapons, 
$2. 


Law Reviews. 

Constitutional Law — Searches, Seizures, 
and Confessions — Constitutional Protections 
for Students in Public Schools (Bryan C. Ha- 
thorn), 76 Tenn. L. Rev. 211 (2008). 

Criminal Attempt — Murder Two: The Law 
in Tennessee After State v. Kimbrough (Bar- 
bara Kritchevsky), 28 U. Mem. L. Rev. 3 (1997). 


Attorney General Opinions. 

Effect of new traffic citation legislation, OAG 
93-51 (7/29/93). 

Procedures for use of minors in tobacco sales 
sting operations, OAG 99-016 (2/2/99). 

Department of agriculture enforcement 
agent as law enforcement officer, OAG 99-016 
(2/2/99). 


NOTES TO DECISIONS 


Analysis 


. Bodily Injury. 

. Coercion. 

. Criminal Negligence. 
Deadly Weapon. 
Deprive. 

. Effective Consent. 
Force. 

Fraud. 

. Handgun. 

10. Intentional and Knowing. 
11. Owner. 

12. Serious Bodily Injury. 
13. Value. 

14. Evidence. 

15. —Sufficient. 

16. —Insufficient. 


WOWONBHMTPRWON-E 


1. Bodily Injury. 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated rape under 
T.C.A. § 39-13-502(a) where the victim re- 
ceived eight stitches in her genital area and 
was hospitalized for five days, the victim imme- 
diately recognized defendant several days after 
the rape when he showed up at her apartment 
building, and the DNA evidence showed that 
the sample contained a mixture of genetic ma- 
terial from the victim and another individual 
whose DNA profile was consistent with defen- 
dant’s profile. State v. Sellers, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 1047 (Tenn. 
Crim. App. Nov. 20, 2014), appeal denied, — 
S.W.3d —, 2015 Tenn. LEXIS 350 (Tenn. Apr. 
14, 2015). 

Trial court did not err by refusing to instruct 
the jury on the lesser-included offense of do- 
mestic assault by extremely offensive or pro- 
vocative physical contact during his trial for 
domestic assault where defendant’s actions of 
using a tree branch to strike the victim’s back- 


side and leaving visible bruising was not the 
type of action that could be characterized as 
offensive or provocative. State v. Jones, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 25 
(Tenn. Crim. App. Jan. 14, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 267 
(Tenn. Mar. 30, 2016). 

Evidence was sufficient to sustain defen- 
dant’s conviction for assault because she 
pushed an off-duty police officer into a ditch and 
sprayed him with mace as he attempted to 
climb out of the ditch, the officer testified that 
his finger was injured and that his eyes burned, 
which fell under the statutory definition of 
bodily injury, and the trial court, by its verdict, 
clearly rejected defendant’s claim of self-de- 
fense and accredited the testimonies of the 
witnesses who denied that the officer assaulted 
defendant prior to being pushed into the ditch 
and sprayed with mace. State v. Teets, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 93 
(Tenn. Crim. App. Feb. 10, 2016). 

Evidence was sufficient to convict defendant 
of two counts of aggravated rape as the victim’s 
testimony alone was sufficient to establish that 
she felt physical pain while defendant pen- 
etrated her mouth and her anus because the 
victim testified that defendant smacked her 
two or three times while he forced his sexual 
organ inside her mouth, that her head hurt a 
little bit from being hit, and that it continued to 
hurt until she was able to go home and sleep; 
and the victim testified at trial that it hurt 
when defendant penetrated her anus, and that 
it hurt for about a week afterward, and a 
detective testified that the victim appeared to 
be in pain and was having trouble sitting when 
he spoke to her on the night of the rape. State v. 
Mervan Eyup Ibrahim, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 622 (Tenn. Crim. App. 
Aug. 22, 2016), appeal denied, State v. Ibrahim, 
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— S.W.3d —, 2017 Tenn. LEXIS 59 (Tenn. Jan. 
19, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of assault where a rational 
trier of fact could have found that the victim 
reasonably feared imminent bodily injury both 
at the time he was behind bulletproof glass and 
at the moment when he left the bulletproof area 
to help the young girl who had been shot. State 
v. Perrier, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 666 (Tenn. Crim. App. Sept. 6, 2016), 
affd, — S.W.3d —, 2017 Tenn. LEXIS 724 
(Tenn. Nov. 21, 2017). 

Evidence supported defendant’s conviction 
for aggravated assault by use of a skillet as a 
deadly weapon because the victim, defendant’s 
then spouse, after arguing and consuming alco- 
hol with defendant for some time before falling 
asleep on a sofa was jarred awake when defen- 
dant struck the victim in the head with an iron 
skillet, causing the victim pain and leaving the 
victim with a large knot and a cut on the top of 
the victim’s head. State v. Lamb, — 8.W.3d —, 
2016 Tenn. Crim. App. LEXIS 891 (Tenn. Crim. 
App. Nov. 30, 2016). 

Evidence, including the victim’s testimony, 
was sufficient to support defendant’s convic- 
tions for aggravated rape because the first 
count of aggravated rape was accomplished 
through force or coercion when defendant 
threatened the victim at knife-point and the 
second count of aggravated rape was accom- 
plished when the victim suffered bodily injury 
through cuts to the hand. Furthermore, other 
witnesses testified as to how distraught the 
victim appeared, while a police officer testified 
to finding a knife in the bedroom where the 
incident occurred. State v. Bowles, —S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 727 (Tenn. Crim. 
App. Aug. 15, 2017). 


2. Coercion. 

Where defendant performed oral sex and 
anal intercourse on one of his 13-year-old vic- 
tims without force or threat, there was no 
“coercion,” and a rape conviction was modified 
to statutory rape. State v. McKnight, 900 
S.W.2d 36, 1994 Tenn. Crim. App. LEXIS 759 
(Tenn. Crim. App. 1994), appeal denied, — 
S.W.2d —, 1995 Tenn. LEXIS 58 (Tenn. 1995), 
overruled, State v. Collier, 411 S.W.3d 886, 2013 
Tenn. LEXIS 636 (Tenn. Aug. 12, 2013). 

In prosecutions for rape and sexual battery, 
evidence that defendant threatened to tell 
people that victim was a homosexual if he did 
not cooperate was sufficient for the jury to find 
the element of coercion. State v. McKnight, 900 
S.W.2d 36, 1994 Tenn. Crim. App. LEXIS 759 
(Tenn. Crim. App. 1994), appeal denied, — 
S.W.2d —, 1995 Tenn. LEXIS 58 (Tenn. 1995), 
overruled, State v. Collier, 411 S.W.3d 886, 2013 
Tenn. LEXIS 636 (Tenn. Aug. 12, 2013). 

Actions of defendant in threatening a juror 
with loss of her job if she did not vote as he 
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wished during grand jury deliberations consti- 
tuted coercion of a juror. State v. Brewer, 945 
S.W.2d 803, 1997 Tenn. Crim. App. LEXIS 25 
(Tenn. Crim. App. 1997). 

Evidence, including the victim’s testimony, 
was sufficient to support defendant’s convic- 
tions for aggravated rape because the first 
count of aggravated rape was accomplished 
through force or coercion when defendant 
threatened the victim at knife-point and the 
second count of aggravated rape was accom- 
plished when the victim suffered bodily injury 
through cuts to the hand. Furthermore, other 
witnesses testified as to how distraught the 
victim appeared, while a police officer testified 
to finding a knife in the bedroom where the 
incident occurred. State v. Bowles, —S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 727 (Tenn. Crim. 
App. Aug. 15, 2017). 


3. Criminal Negligence. 

The statutory definition of criminal negli- 
gence is not unconstitutionally vague. State v. 
Butler, 880 S.W.2d 395, 1994 Tenn. Crim. App. 
LEXIS 213 (Tenn. Crim. App. 1994). 

For conduct to constitute criminal negligence 
the accused must know, or should know, that 
his or her conduct, or the result of that conduct, 
will imperil the life of another given the circum- 
stances that exist when the conduct takes 
place. State v. Adams, 916 S.W.2d 471, 1995 
Tenn. Crim. App. LEXIS 876 (Tenn. Crim. App. 
1995). 

Tennessee law did not preclude drag racer’s 
conviction for criminally negligent homicide 
because the victims, other drag racer and pas- 
senger, were co-perpetrators in the underlying 
crime of drag racing. State v. Farner, 66 S.W.3d 
188, 2001 Tenn. LEXIS 832 (Tenn. 2001), re- 
hearing denied, 66 S.W.3d 188, 2002 Tenn. 
LEXIS 20 (Tenn. 2002). 

While defendant was caring for the five-year- 
old victim, and where he consumed beer and 
marijuana and took the victim swimming at a 
lake without notifying his parents or supervis- 
ing his activities, defendant’s conduct met the 
definition of criminal negligence under T.C.A. 
§ 39-11-106(a); upon the victim’s death by 
drowning, evidence was sufficient to support 
defendant’s conviction for criminally negligent 
homicide under T.C.A. § 39-13-212(a). State v. 
Campbell, 245 S.W.3d 331, 2008 Tenn. LEXIS 9 
(Tenn. Jan. 18, 2008). 

Trial court did not err by defining criminally 
negligent homicide for the jury because it de- 
fined criminal negligence as stated in the first 
sentence of this section and the risk as stated in 
the second sentence of the statute. State v. 
Maupin, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 879 (Tenn. Crim. App. Sept. 28, 2017). 

Trial court did not abuse its discretion by 
denying defendant judicial diversion for his 
criminally negligent homicide conviction be- 
cause his amenability to correction as evi- 
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denced by his failure to see that he did any- 
thing wrong, the egregious circumstances of the 
offense of his driving a fully-loaded tractor 
trailer with very little sleep and under the 
influence, and the deterrence value to other 
similarly-situated individuals, as well as the 
interests of justice, substantially outweighed 
the factors in favor of judicial diversion. State v. 
Maupin, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 879 (Tenn. Crim. App. Sept. 28, 2017). 


4. Deadly Weapon. 

A motor vehicle can constitute a deadly 
weapon. State v. Tate, 912 S.W.2d 785, 1995 
Tenn. Crim. App. LEXIS 683 (Tenn. Crim. App. 
1995). 

A hard plastic BIC® or Papermate® type pen 
is capable of causing either “extreme pain” or 
“obvious disfigurement,” and therefore defen- 
dant’s use of the pen during his assault as a 
deadly weapon supported his conviction for 
aggravated assault. State v. Eaves, 959 S.W.2d 
601, 1997 Tenn. Crim. App. LEXIS 138 (Tenn. 
Crim. App. 1997). 

Fists and feet are not deadly weapons under 
T.C.A. § 39-11-106(a). State v. Flemming, 19 
S.W.3d 195, 2000 Tenn. LEXIS 157 (Tenn. 
2000). 

Evidence was sufficient to support defen- 
dant’s convictions on two counts of aggravated 
child abuse by use of a deadly weapon for 
incidents occurring on two separate dates, be- 
cause the victim testified that defendant 
abused him with a heavy-duty extension cord 
wrapped with coat hangers and duct tape, be- 
cause several witnesses corroborated the vic- 
tim’s testimony regarding injuries to his face 
and neck, and because the prosecution intro- 
duced photographs of these injuries at trial; 
however, the case was remanded for new trials 
because the trial court abused its discretion in 
consolidating the indictments. State v. Toliver, 
117 S.W.3d 216, 2003 Tenn. LEXIS 857 (Tenn. 
2003). 

Evidence was sufficient to support conviction 
of conspiracy to commit especially aggravated 
robbery because the metal flashlight as used 
was properly classified as a deadly weapon, and 
testifying co-defendant admitted that there 
was discussion that defendant would knock the 
victim out if the victim awoke. State v. Downey, 
259 S.W.3d 723, 2008 Tenn. LEXIS 536 (Tenn. 
Aug. 15, 2008). 

Court overruled defendant’s assertion that 
the state failed to prove use of a deadly weapon 
because a flashlight, as used by defendant to 
strike the victim in the head several times, was 
capable of causing serious bodily injury; defen- 
dant hit the victim over the head with the 
flashlight multiple times, causing potentially 
life-threatening head injuries which left the 
victim in the hospital for over a month. State v. 
Downey, 259 S.W.3d 723, 2008 Tenn. LEXIS 
536 (Tenn. Aug. 15, 2008). 


39-11-106 


Evidence was sufficient to support defen- 
dant’s conviction of especially aggravated rob- 
bery, as he used an object consistent with a 
hammer to cause trauma to the victim’s head, 
and he used pantyhose to strangle her, and 
both items, in the manner in which they were 
used, were capable of causing death or serious 
bodily injury; the jury accepted the State’s 
contention that defendant assaulted and killed 
the victim for the purpose of stealing her per- 
sonal possessions, and the evidence would not 
be reweighed on appeal. State v. Smithson, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 105 
(Tenn. Crim. App. Feb. 12, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 502 
(Tenn. June 23, 2016). 

Evidence supported defendant’s conviction 
for aggravated assault by use of a skillet as a 
deadly weapon because the victim, defendant’s 
then spouse, after arguing and consuming alco- 
hol with defendant for some time before falling 
asleep on a sofa was jarred awake when defen- 
dant struck the victim in the head with an iron 
skillet, causing the victim pain and leaving the 
victim with a large knot and a cut on the top of 
the victim’s head. State v. Lamb, — $.W.3d —, 
2016 Tenn. Crim. App. LEXIS 891 (Tenn. Crim. 
App. Nov. 30, 2016). 

Evidence was sufficient to convict defendant 
of especially aggravated robbery because he 
came onto the victim’s porch and began hitting 
the victim with a metal stick with a ball on the 
end of it that extended; he then entered the 
victim’s home without his permission while 
forcing the victim onto the living room floor; he 
tied the victim’s wrists and legs with an elec- 
trical cord and blind cord while he kneeled on 
the victim’s back; as a result of defendant’s 
offenses, the victim suffered blunt force inju- 
ries, bruises, abrasions, broken ribs, internal 
bleeding, and eventually died from a stress 
heart attack; and it was within in the jury’s 
prerogative to find that the metal stick that 
defendant carried was a deadly weapon. State 
v. Keene, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 25 (Tenn. Crim. App. Jan. 12, 2018). 


5. Deprive. 

Accountant’s admission that he had misap- 
propriated funds from clients and failed to 
report the amount on his federal income tax 
established that he committed theft of property 
under § 39-14-103 since he had “deprived” the 
owners of their property even if he had in- 
tended to return it. United States v. Parrott, 
148 F.3d 629, 1998 FED App. 200P, 1998 U.S. 
App. LEXIS 15001 (6th Cir. Tenn. 1998). 

Trial court’s failure to give lesser-included 
instructions on robbery and theft was not plain 
error because robbery and theft were not lesser- 
included offenses of carjacking; the definition of 
theft contained a statutory element that was 
not included within the statutory elements of 
carjacking, namely an intent to deprive another 
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of his or her motor vehicle, and because robbery 
included all of the elements of theft within its 
statutory elements, robbery was also not a 
lesser-included offense of carjacking. State v. 
Wilson, 211 S.W.3d 714, 2007 Tenn. LEXIS 22 
(Tenn. 2007). 

There was sufficient evidence to support a 
theft conviction where defendant left the scene 
of the murder in a truck with a plate that was 
stolen, and the identification number of a truck 
that was found in Arkansas was traced to the 
truck defendant used to flee a murder scene. 
State v. Blocker, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 372 (Tenn. Crim. App. May 18, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 650 (Tenn. Sept. 22, 2016). 

Sufficient evidence supported defendant’s 
conviction for theft of real property because the 
evidence showed defendant (1) sought to obtain 
record title to the property, and (2) physically 
occupied the property, showing an intent to 
permanently deprive a bank of the property. 
State v. Gentry, — S.W.3d —, 2017 Tenn. LEXIS 
733 (Tenn. Nov. 29, 2017). 


6. Effective Consent. 

Defendant relied upon the false impression 
he had created and reinforced to get inside the 
victim’s home, and, once inside, accomplished 
the felonious deed which prompted his entry. 
Thus, having peaceably gained entry by decep- 
tion, defendant’s entry into the victim’s home 
cannot be deemed with “effective consent.” 
State v. Holland, 860 S.W.2d 53, 1993 Tenn. 
Crim. App. LEXIS 288 (Tenn. Crim. App. 1993). 

Defendant’s three burglary convictions, aris- 
ing from his entry into a laundromat during 
regular business hours and his subsequent 
stealing of money from video game machines 
and a soap dispenser, were reversed because 
the evidence was insufficient to support the 
convictions, as defendant had the owners’ effec- 
tive consent to enter the laundromat; the laun- 
dry facility, which was often unattended, was 
open and unlocked for persons to enter the 
premises, and it was apparent to a person who 
approached the laundromat during the hours it 
was open for business that the person had the 
owners’ consent to enter. State v. Ferguson, 229 
S.W.3d 312, 2007 Tenn. Crim. App. LEXIS 275 
(Tenn. Crim. App. Mar. 28, 2007). 

Defendant was properly convicted for theft of 
property valued at $1,000 or more but less than 
$10,000 because defendant intended to deprive 
the victim of the victim’s money by deceiving 
the victim into purchasing a counterfeit ring for 
$8,000 which was worth no more than $2,000, 
and defendant acted knowingly. State v. Dixon, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 797 
(Tenn. Crim. App. Oct. 26, 2016), appeal denied, 
—S.W.3d —, 2017 Tenn. LEXIS 137 (Tenn. Feb. 
23, 2017). 


7. Force. 
Where there was proof that defendant “held 
down” one of his 13-year-old victims and per- 
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formed oral sex on him, the jury could have 
found “force” sufficient for conviction of rape. 
State v. McKnight, 900 S.W.2d 36, 1994 Tenn. 
Crim. App. LEXIS 759 (Tenn. Crim. App. 1994), 
appeal denied, — S.W.2d —, 1995 Tenn. LEXIS 
58 (Tenn. 1995), overruled, State v. Collier, 411 
S.W.3d 886, 2013 Tenn. LEXIS 636 (Tenn. Aug. 
12, 2013). 

While “force” and “violence” are obviously 
related, the terms are not synonymous. In ef- 
fect, violence is a more severe degree of force. 
State v. Fitz, 19 S.W.3d 213, 2000 Tenn. LEXIS 
167 (Tenn. 2000). 


8. Fraud. 

In a prosecution for sexual battery by means 
of fraud, where the victim reasonably relied 
upon a belief that defendant’s touching was for 
medical purposes, his allowing the touching 
would not constitute such a consent that would 
make the contact lawful so as to preclude a 
conviction. State v. Tizard, 897 S.W.2d 732, 
1994 Tenn. Crim. App. LEXIS 750 (Tenn. Crim. 
App. 1994). 


9. Handgun. 

Where a detainee openly carried a Draco 
AK-47 pistol at a state park and was detained 
and disarmed, the detainee’s Fourth Amend- 
ment claim failed because: (1) The AK-47, car- 
ried openly and fully loaded through a state 
park, gave the park ranger ample reason for 
suspicion that the detainee possessed an illegal 
firearm since the barrel was a half-inch shy of 
the legal limit, and, when coupled with a thirty- 
round ammunition clip, it reasonably could 
look more like a rifle than a handgun; and (2) 
The officers stopped the detainee only as long 
as it took to investigate the legitimacy of the 
weapon and bring a supervisor to the park. 
Embody v. Ward, 695 F.3d 577, 2012 FED App. 
293P, 2012 U.S. App. LEXIS 18399 (6th Cir. 
Aug. 30, 2012). 

Evidence supported defendant’s conviction 
for being a convicted felon in possession of a 
firearm because witnesses testified that defen- 
dant approached and attempted to speak to the 
victim moments before the victim was shot, the 
driver of the car in which defendant was riding 
testified that defendant shot the victim, a fo- 
rensic scientist testified that the bullet that 
was retrieved from the victim’s heart was fired 
from defendant’s .25 caliber pistol, and an in- 
mate testified that defendant spoke about the 
shooting when they were incarcerated. State v. 
Davis, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 54 (Tenn. Crim. App. Jan. 26, 2018). 


10. Intentional and Knowing. 

Where the defendant was aware of, but con- 
sciously disregarded, the risk of serious bodily 
injury to the victim, in such a fashion as to 
constitute a gross deviation from the standard 
of care that an ordinary person would have 
exercised, the defendant’s conduct could easily 
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sustain a determination that his conduct was 
intentional and knowing, as well. The defen- 
dant’s conduct was a proximate cause of the 
victim’s serious bodily injury so as to justify a 
conviction for aggravated assault. State v. Bag- 
gett, 836 S.W.2d 593, 1992 Tenn. Crim. App. 
LEXIS 348 (Tenn. Crim. App. 1992). 

Second degree murder was a result-of-con- 
duct offense, and allowing the jury to convict 
based upon awareness of the nature of the 
conduct or circumstances surrounding the con- 
duct erroneously lessened the state’s burden of 
proof for the offense; the error in a jury charge 
regarding the “knowing” element was not 
harmless, because the only real issue at trial 
was the degree of homicide committed, which in 
turn rested upon the mens rea and appropriate 
conduct element. State v. Page, 81 S.W.3d 781, 
2002 Tenn. Crim. App. LEXIS 332 (Tenn. Crim. 
App. 2002). 

Evidence was sufficient for the jury to have 
determined that defendant acted with premedi- 
tation; defendant threatened to kill the victim 
prior to the shooting and was angry with the 
victim on the morning of the incident, defen- 
dant admitted shooting at the victim, who was 
hit at least twice in the head, the jury could 
have inferred that defendant exercised reflec- 
tion and judgment in forming the intent to kill 
the victim, and the jury rejected defendant’s 
claim of self-defense. State v. Jackson, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 38 
(Tenn. Crim. App. Jan. 8, 2016). 

Evidence established that defendant inten- 
tionally killed the victim with premeditation; 
defendant was not armed during his original 
altercation with the victim, then later appeared 
without warning and shot the victim, who was 
unarmed, and the jury could have determined 
that sufficient time had passed for defendant to 
have acted after reflection and with premedita- 
tion, not with excitement and passion. State v. 
Johnson, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 338 (Tenn. Crim. App. May 4, 2016). 

Doctor testified that the minor victim’s 
tongue injury could have been caused by either 
non-accidental or accidental means, which pro- 
vided sufficient evidence for a jury to have 
found that the injury was the result of non- 
accidental conduct, and therefore was knowing 
relative to the conduct involved or to the cir- 
cumstances surrounding the conduct, for pur- 
poses of defendant’s aggravated child abuse 
conviction. State v. Love, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 667 (Tenn. Crim. App. 
Sept. 7, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of cruelty to animals because 
several witnesses testified as to the condition of 
the horses and the lack of any grass or hay, 
defendant had been previously warned that her 
horses were being underfed, several months 
later she had failed to remedy the situation, 
and one horse’s spine, ribs, and hip bones were 
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all visible and her foal was undersized due to 
mare malnutrition. State v. Wood, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1028 (Tenn. 
Crim. App. Dec. 14, 2017). 


11. Owner. 

Evidence was sufficient to support convic- 
tions for aggravated robbery because, even 
though no money was taken from a store em- 
ployee personally, a clerk operating a cash 
register was considered the “owner” of property 
for purposes of aggravated robbery. Moreover, 
defendant was apprehended a few blocks from 
the store wearing a torn t-shirt, the victim’s 
wallet and store receipts were found near de- 
fendant, the victim identified defendant as the 
perpetrator, and a clothing fragment found in 
the store’s parking lot matched the hole in 
defendant’s t-shirt. State v. Minter, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 86 (Tenn. 
Crim. App. Feb. 8, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 439 (Tenn. June 
24, 2016). 

Although defendant contended that the cor- 
porate owner of a building was improperly 
identified in the indictment for vandalism and 
burglary of a building, the indictment listed the 
statute of the offenses for which defendant was 
indicted, giving defendant sufficient notice of 
the charges against defendant. The evidence 
introduced at trial did not substantially vary 
from the information on the indictment, and 
there was no evidence that defendant’s efforts 
at defending against the charges were ham- 
pered by the notice given by the indictment. 
Walton v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 363 (Tenn. Crim. App. May 10, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 601 (Tenn. Sept. 22, 2017). 

Evidence was sufficient to support defen- 
dant’s vandalism conviction under T.C.A. § 39- 
14-408(b)(1), as he admitted he caused the 
damage to the trailer and offered to repair the 
damage, plus he showed the officer copper 
wires in his possession and acknowledged that 
he obtained items from the trailer; by finding 
defendant guilty, the jury accredited the vic- 
tim’s testimony, which stated that he was the 
owner of the trailer, for purposes of T.C.A. 
§ 39-11-106(a)(26). State v. Watson, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 736 (Tenn. 
Crim. App. Aug. 17, 2017). 


12. Serious Bodily Injury. 

A head injury which was so severe that it first 
led the victim and others to believe she had 
suffered a fractured skull, and caused severe 
pain and dizziness in the victim constituted 
“serious bodily injury” within the meaning of 
T.C.A. §§ 39-11-106 and 39-14-404. State v. 
Holland, 860 S.W.2d 53, 1993 Tenn. Crim. App. 
LEXIS 288 (Tenn. Crim. App. 1993). 

In a prosecution for aggravated rape, proof 
that defendant caused the victim to suffer ex- 
cruciating pain, caused a bruise on her leg, 
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broke a scab on her knee causing it to bleed, 
scratched her neck when he choked her, and 
injured her lip established “bodily injury” 
within the meaning of the statute. State v. 
McPherson, 882 S.W.2d 365, 1994 Tenn. Crim. 
App. LEXIS 109 (Tenn. Crim. App. 1994). 

Evidence that the victim of a robbery suffered 
a broken nose, a bruised cheekbone, and a 
laceration across the bridge of her nose was not 
sufficient proof of serious bodily injury to sup- 
port a conviction of especially aggravated rob- 
bery. State v. Sims, 909 S.W.2d 46, 1995 Tenn. 
Crim. App. LEXIS 392 (Tenn. Crim. App. 1995), 
overruled, State v. Osborne, — S.W.3d —, 1999 
Tenn. Crim. App. LEXIS 465 (Tenn. Crim. App. 
May 12, 1999), overruled in part, State v. Os- 
borne, — S.W.3d —, 1999 Tenn. Crim. App. 
LEXIS 465 (Tenn. Crim. App. May 12, 1999), 
overruled, State v. Price, — S.W.3d —, 1999 
Tenn. Crim. App. LEXIS 1154 (Tenn. Crim. 
App. Nov. 24, 1999), overruled in part, State v. 
Lowery, — S.W.3d —, 2000 Tenn. Crim. App. 
LEXIS 457 (Tenn. Crim. App. June 12, 2000). 

Bite wound to victim’s arm did not constitute 
“serious bodily injury” sufficient to support con- 
viction for aggravated assault. State v. Barnes, 
954 S.W.2d 760, 1997 Tenn. Crim. App. LEXIS 
198 (Tenn. Crim. App. 1997). 

Convictions of especially aggravated robbery, 
T.C.A. § 39-13-403(a)(1), (2), were vacated be- 
cause there was insufficient proof that the 
victim’s gunshot wound was a serious bodily 
injury; serious bodily injury was not estab- 
lished under T.C.A. § 39-11-106(a)(34)(B)-(E) 
because there was no evidence that the injury 
involved a loss of consciousness, no proof that 
the victim suffered extreme physical pain, and 
nothing supported an inference that the injury 
involved protracted or obvious disfigurement, 
or protracted loss or substantial impairment of 
a function of a bodily member, organ, or mental 
faculty. Finally, serious bodily injury was not 
established under § 39-11-106(a)(34)(A) be- 
cause courts had to look to the injury that 
occurred rather than the injury that could have 
occurred or the manner in which it occurred. 
State v. Farmer, 380 S.W.3d 96, 2012 Tenn. 
LEXIS 513 (Tenn. Aug. 22, 2012). 

Evidence supported the serious bodily injury 
element of defendant’s conviction for aggra- 
vated robbery, as the medical examiner con- 
firmed that the victim had been shot at least 
twice with a .45 caliber weapon, and also de- 
scribed the victim’s serious bodily injuries, stat- 
ing that one of the wounds caused almost 
immediate death, while the other bullet caused 
injuries to the victim’s neck, shoulder, and arm. 
State v. Wagner, 382 S.W.3d 289, 2012 Tenn. 
LEXIS 746 (Tenn. Oct. 12, 2012). 

Child abuse victims did not suffer pain to the 
degree necessary to qualify as serious bodily 
injury; although they testified that defendant 
had choked them until they stopped breathing 
or passed out, neither testified that their loss of 
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consciousness lasted for more than a brief pe- 
riod. State v. Mathis, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 779 (Tenn: Crim. App. Sept. 
26, 2012), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 211 (Tenn. Feb. 25, 2013), cert. 
denied, Mathis v. Tennessee, 187 L. Ed. 2d 51, 
134 S. Ct. 60, — U.S. —, 2018 U.S. LEXIS 5552 
(U.S. 20183). 

Evidence was insufficient to support a finding 
of bodily injury because, although the alleged 
child sexual assault victim testified that it felt 
bad when defendant touched the victim, the 
medical examination of the victim did not re- 
veal any bruises, cuts, or abrasions. The appel- 
late court was hard pressed to find that “it felt 
bad” equated to the injury required for child 
abuse. State v. Howard, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 627 (Tenn. Crim. App. 
Aug. 4, 2015), affd in part, rev'd in part, 504 
S.W.3d 260, 2016 Tenn. LEXIS 725 (Tenn. Oct. 
12, 2016). 

In connection with his convictions of aggra- 
vated rape and aggravated kidnapping, defen- 
dant did not challenge the application of three 
enhancement factors, and his only complaint 
was that the trial court discounted the mitigat- 
ing factor that his conduct neither caused nor 
threatened serious injury; while it was argu- 
able whether a migraine headache fit the defi- 
nition of serious injury, the trial court did not 
err in giving no weight to this proposed miti- 
gating factor, the sentences imposed were 
within the appropriate ranges, and the trial 
court adequately considered the purposes of 
sentencing. State v. Jones, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 460 (Tenn. Crim. App. 
June 29, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 684 (Tenn. Sept. 22, 2016). 

Evidence was sufficient to sustain defen- 
dant’s convictions for aggravated assault be- 
cause defendant used his vehicle to ram into a 
victim several times, injuring her severely; de- 
fendant drove his vehicle at another victim, 
who fell while trying to get away but was able 
to get up and run away, and that victim specifi- 
cally testified that he was scared when defen- 
dant was driving toward him. State v. Rush, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 507 
(Tenn. Crim. App. July 15, 2016). 

Minor victim’s tongue had a one-and-one-half 
centimeters cut, but the injury only required 
observation during a six-week healing period, 
the victim suffered no complications, and the 
tongue barely had dimple after it healed; thus, 
for purposes of defendant’s aggravated child 
abuse conviction resulting in serious bodily 
injury, although the evidence sufficiently estab- 
lished that the victim suffered bodily injury, a 
rational jury could not have found that the 
injury constituted serious bodily injury. State v. 
Love, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 667 (Tenn. Crim. App. Sept. 7, 2016). 

Evidence was sufficient to support a jury 
finding that the victim sustained serious bodily 
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injury as an element of especially aggravated 
robbery. The serious bodily injury element was 
based on a gaping gash on the side of the 
victim’s neck, and this injury was inarguably 
the result of the crime. State v. Heath, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 791 
(Tenn. Crim. App. Oct. 21, 2016), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 34 (Tenn. Jan. 
20, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree mur- 
der resulting in serious bodily injury where the 
victim testified that he suffered five gunshot 
wounds, classified his pain as the worst he had 
felt in his life, and testified that he was still in 
pain a year later, had permanent scarring from 
the gunshot wounds, and lost complete function 
of his right arm. State v. Vaughn, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 906 (Tenn. Crim. 
App. Dec. 6, 2016). 

Victim’s testimony that his pain was such 
that he was unable to lie down or sleep for the 
first two days following the assault and that he 
experiences such extreme vertigo that he re- 
peatedly vomited was sufficient for the jury to 
find that the victim suffered a serious bodily 
injury as required for aggravated assault. State 
v. Jones, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 618 (Tenn. Crim. App. July 14, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
653 (Tenn. Oct. 6, 2017). 

Evidence was sufficient to convict defendant 
of aggravated assault as the victim suffered 
serious bodily injury because the victim was 
intentionally assaulted by defendant when he 
exited the market and refused to share his beer 
and/or cigarettes; two men got the victim on the 
ground and proceeded to kick and punch him; 
the beating resulted in a broken nose, a dislo- 
cated jaw, a torn eyelid, a detached optical 
nerve, and multiple bruises; the victim had 
blood squirting out of his eye nearly a day after 
the incident; the victim rated his pain as above 
10; and the victim required jaw surgery and 
was now permanently blind in one eye. State v. 
Palmer, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 637 (Tenn. Crim. App. July 19, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
797 (Tenn. Nov. 16, 2017). 

Evidence was sufficient to convict defendant 
of especially aggravated kidnapping because he 
came onto the victim’s porch, struck the victim, 
and forced the victim back into the residence; 
he then pushed the victim to the living room 
floor and pinned the victim down by placing his 
knee on the victim’s back; he tied the victim’s 
wrists and legs together in the “hogtied” posi- 
tion; he and another person left the victim’s 
residence while the victim was still tied up and 
lying on the floor; the victim sustained contu- 
sions, abrasions, broken ribs, blunt force inju- 
ries, and eventually died from a heart attack 
from the stress of the offenses; and the jury 
could have found that the victim suffered seri- 
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ous bodily injury. State v. Keene, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 25 (Tenn. Crim. 
App. Jan. 12, 2018). 

Although defendant argued that defendant 
acted in self-defense, the evidence supported 
defendant’s conviction for domestic assault be- 
cause the victim and eyewitnesses testified that 
defendant struck the victim, whom defendant 
had dated at times over the years, but never 
married, during an exchange of custody of their 
infant son in a store parking lot. Although 
defendant argued that defendant acted in self- 
defense, the evidence supported defendant’s 
conviction for domestic assault because the 
victim and eyewitnesses testified that defen- 
dant struck the victim, whom defendant had 
dated at times over the years, but never mar- 
ried, during an exchange of custody of their 
infant son in a store parking lot. The victim 
suffered cuts to the victim’s nose in the alter- 
cation. State v. Glenn, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 172 (Tenn. Crim. App. Mar. 
5, 2018). 

Evidence was sufficient to convict defendant 
mother of aggravated child neglect because she 
acknowledged that she noticed blisters on the 
10-month-old victim on a Wednesday and 
Thursday; defendant was told that the victim 
should be taken to a doctor or a children’s 
hospital; defendant did not take the victim for 
medical treatment until she was forced to do so 
five or six days after he was injured; 15% of his 
total body surface was covered with second 
degree burns; the first two or three days of the 
victim’s burns were the most painful; he could 
have been treated immediately with narcotics 
and steroids to lessen the swelling and decrease 
the pain from his eye injuries; and the lack of 
medical treatment caused him to suffer excru- 
ciating pain. State v. Lopez, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 188 (Tenn. Crim. App. 
Mar. 13, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to argue that the victim did not suffer 
serious bodily injury still failed, as counsel 
testified that he could not make a good faith 
argument to that effect, the post-conviction 
court determined this was a matter of trial 
strategy, and the court agreed on review. Dyer 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 217 (Tenn. Crim. App. Mar. 22, 2018). 


13. Value. 

Evidence was sufficient to support defen- 
dant’s vandalism conviction where it showed 
that the victim and two other testified to large 
amounts of wire being cut and removed from 
the house and a witness testified that the 
estimated cost of repair was $12,600. State v. 
Dawson, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 550 (Tenn. Crim. App. July 27, 2016). 

When defendant was convicted of theft of real 
property, the property was correctly valued at 
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over $250,000, for sentencing purposes, be- 
cause (1) the property’s rental value was not 
the correct measure, as such a valuation was 
not statutorily authorized and defendant did 
not only intend to permanently deprive a bank 
of the property’s rental value, and (2) the prop- 
erty was appraised at $3 million. State v. Gen- 
try, — S.W.3d —, 2017 Tenn. LEXIS 733 (Tenn. 
Nov. 29, 2017). 

There was sufficient evidence that the fair 
market value of the stolen property exceeded 
$10,000, given that the victim testified that the 
value of all of the items that were stolen was 
between $12,000 and $13,000, and while she 
agreed that she submitted a list to the police 
department stating that 40 pairs of shoes had 
been stolen, she explained that there had al- 
ways been at least 100 pairs of shoes in storage, 
and the trier of fact was free to accredit the 
victim’s testimony. State v. Firestone, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 103 (Tenn. 
Crim. App. Feb. 16, 2017). 

State does not have to make an election of 
offenses in prosecutions for theft and vandal- 
ism as the State is permitted to aggregate the 
value of the stolen and vandalized property and 
prosecute the multiple thefts and acts of van- 
dalism as a single offense. Because the indict- 
ment charged defendant with one count of theft 
and one count of vandalism that occurred be- 
tween the fall of 2011 and January 2012, even 
though multiple acts of theft and vandalism 
might have occurred during that time, the acts 
were against the same owner, from the same 
location, and were committed pursuant to a 
continuing criminal impulse or a single sus- 
tained larcenous scheme, and the State could 
aggregate all of the theft and vandalism allega- 
tions into one indictment. State v. Sexton, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 730 
(Tenn. Crim. App. Aug. 17, 2017). 

Evidence was sufficient to show that the 
value of the stolen goods was over than $1,000 
because the victim testified that the value of 
the laptop was between $900 and $1,000 and 
the value of the camera was approximately 
$300. State v. Rembert, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 283 (Tenn. Crim. App. 
Apr. 16, 2018). 

Trial court appropriately sentenced defen- 
dant for a Class E felony after applying the 
criminal saving’s statute to the vandalism con- 
viction because the punishment applicable to 
defendant’s vandalism conviction moved from a 
Class D felony to a Class E felony under the 
amended theft statute, which provided defen- 
dant with a “lesser penalty” for his vandalism 
conviction; the victim stated defendant inflicted 
$2,000 in damages on her van. State v. Swin- 
ford, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 292 (Tenn. Crim. App. Apr. 17, 2018). 


14. Evidence. 


15. —Sufficient. 
There was ample evidence from which a 
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rational trier of fact could conclude that appel- 
lant was guilty beyond a reasonable doubt of 
aggravated assault in a head-on collision with 
another car where the defendant was driving 
on the wrong side of the street, the day was 
clear, the roadway was dry, just a block or two 
prior to the collision, the defendant was seen, if 
not driving recklessly, at least driving in a 
careless, hurried, and anxious manner, the de- 
fendant had a blood alcohol level of .02 percent 
at 1:40 p.m. which would support a finding that 
his blood alcohol level would have been be- 
tween .04 percent and .07 percent at the time of 
the collision (10:00 a.m.); the defendant falsely 
told a police officer at the scene that a friend 
was driving; and the defendant’s explanation 
for driving on the wrong side of the road might 
well have been disbelieved by the jury. State v. 
Norris, 874 S.W.2d 590, 1993 Tenn. Crim. App. 
LEXIS 286 (Tenn. Crim. App. 1993), overruled 
in part, State v. Imfeld, 70 S.W.3d 698, 2002 
Tenn. LEXIS 119 (Tenn. 2002). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder, as it showed that: (1) Defendant and 
his co-defendant decided to rob the victims 
instead of paying for the weapons; (2) Defen- 
dant was overheard saying that if they robbed 
the victims they would have to kill them be- 
cause they knew defendants; (3) They carried 
handcuffs, rope, and duct tape to the meeting; 
(4) When defendants returned to the co-defen- 
dant’s apartment they had numerous assault 
weapons and one of the victim’s cars; (5) Defen- 
dant told a friend that he had killed one victim 
because his co-defendant had been unable to do 
so; (6) Defendants burned and abandoned the 
victim’s car in a remote location, then spent the 
night in a motel away from their usual abode; 
(7) When confronted by police the next day, both 
defendants fled; and (8) Following defendant’s 
arrest, he admitted to being at the scene. State 
v. Berry, 141 S.W.3d 549, 2004 Tenn. LEXIS 659 
(Tenn. 2004), writ denied, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 214 (Tenn. Crim. App. 
Mar. 23, 2016). 

Evidence was sufficient to convict defendant 
of premeditated first degree murder under 
T.C.A. § 39-13-202(a)(1) and T.C.A. § 39-11- 
106(a)(18) where the evidence showed that de- 
fendant had been physically and mentally abu- 
sive toward the _ victim during their 
relationship; defendant beat the victim with a 
pistol; defendant threatened to kill the victim, 
and these actions were filmed by a surveillance 
camera; a passenger in the car with the victim 
when she was shot five times identified defen- 
dant as the shooter; another witness said the 
shooter resembled defendant; and several wit- 
nesses saw a car resembling defendant’s car 
speeding from the scene. State v. Ivy, 188 
S.W.3d 182, 2006 Tenn. LEXIS 137 (Tenn. 
2006), cert. denied, Ivy v. Tennessee, 549 U.S. 
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914, 127 S. Ct. 258, 166 L. Ed. 2d 200, 2006 
U.S. LEXIS 6153 (2006). 

Evidence was sufficient to sustain defen- 
dant’s attempted extortion convictions because 
defendant admitted that he was attempting to 
obtain a more satisfactory divorce settlement, 
defendant sent a list of demands connected to 
the divorce to the attorney who was handling 
the divorce for defendant’s ex-wife, and the list 
of demands was addressed to the attorney’s 
husband, who was a judge seeking re-election; 
the list included a draft of a complaint against 
the attorney, and defendant stated that he 
would campaign against the husband/judge in 
the upcoming election if the divorce was not 
settled to his satisfaction. Parris v. State, 236 
S.W.3d 173, 2007 Tenn. Crim. App. LEXIS 241 
(Tenn. Crim. App. Mar. 15, 2007). 

Evidence was sufficient to sustain a first 
degree murder conviction because, prior to the 
murder, the victim’s wife saw defendant “peep- 
ing” over at her house, on the day of the murder 
a witness encountered defendant at 7:40 a.m. 
walking near the victim’s home, and the mur- 
der occurred between 8:30 a.m. and 9:20 a.m.; 
after 10:00 a.m., a witness picked up defendant 
at a location near a trail leading from the 
victim’s home, and the ammunition found in 
defendant’s home was consistent with the un- 
usual combination of power piston wads and 
“double aught buckshot” found at the crime 
scene. State v. Stephens, 264 S.W.3d 719, 2007 
Tenn. Crim. App. LEXIS 748 (Tenn. Crim. App. 
Sept. 21, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 300 (Tenn. Apr. 14, 2008), 
overruled in part, State v. Beaty, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 842 (Tenn. Crim. 
App. Nov. 8, 2016). 

Evidence was sufficient to prove that defen- 
dant knowingly killed a victim, as expert testi- 
mony detailing three separate skull fractures 
and eleven fractures to eight different ribs 
established that defendant violently beat the 
victim, and defendant admitted that defendant 
threw the victim to the ground in what defen- 
dant described as a “body-slam.” State v. Pruitt, 
415 $.W.3d 180, 2013 Tenn. LEXIS 778 (Tenn. 
Oct. 8, 2013), cert. denied, Pruitt v. Tennessee, 
189 L. Ed. 2d 839, 134 S. Ct. 2874, — U.S. —, 
2014 U.S. LEXIS 4624 (U.S. 2014). 

Evidence was sufficient to establish the ele- 
ment of premeditation in defendant’s convic- 
tions for first degree murder and attempted 
first degree murder because: (1) defendant shot 
the adult victims multiple times and then re- 
peatedly stabbed and beat the young children, 
moving from room to room to do so; and (2) 
defendant altered the scene to make it appear 
as if the murders were drug or gang-related, 
moved bodies, disposed of or hid kitchen knives 
and handles, and collected the cartridge cas- 
ings. State v. Dotson, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 584 (Tenn. Crim. App. June 
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25, 2013), affd, 450 S.W.3d 1, 2014 Tenn. 
LEXIS 694 (Tenn. Sept. 30, 2014). 

Evidence was sufficient to convict defendant 
of aggravated assault because he admitted to 
hitting the victim in the face, breaking her 
nose; he hit the victim on the head with the butt 
of a gun; he pushed the victim into the bath- 
room with tremendous force, causing her to 
collide with the vanity; the victim testified 
concerning her loss of consciousness, pain, 
scars, and permanent physical conditions; and 
medical personnel discussed the severity of the 
victim’s injuries. State v. Feaster, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 485 (Tenn. Crim. 
App. May 23, 2014), affd, 466 S.W.3d 80, 2015 
Tenn. LEXIS 514 (Tenn. June 25, 2015). 

Evidence was sufficient to convict defendant 
of first degree murder because the jury could 
infer that defendant traveled about one-fourth 
of one mile on foot from a church to the victim’s 
house, where he placed a barrel under a win- 
dow, removed the screen, entered the house 
through the open window, shot the victim in the 
head with a .22 caliber weapon, left through the 
front door, went to his mother’s house, and 
waited until the body had been discovered the 
next day before initiating any contact with the 
authorities; and because defendant’s actions 
were inconsistent with a conclusion he was 
incapable, due to intoxication, of premeditating 
the victim’s killing. State v. Rayfield, 507 
S.W.3d 682, 2015 Tenn. Crim. App. LEXIS 780 
(Tenn. Crim. App. Sept. 28, 2015), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 146 
(Tenn. Feb. 18, 2016). 

Defendant was properly convicted of theft of 
property valued at more than $500 but less 
than $1000 because the evidence was sufficient 
to establish the value of the property defendant 
stole from a department store because loss 
prevention officers at the store testified as to 
observing defendant shoplift items from the 
store, a computer-generated report of stolen 
items was created by scanning the price tags of 
the items in defendant’s possession, and defen- 
dant signed a statement of admission which 
listed the same items and the total price. State 
v. Shotwell, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 44 (Tenn. Crim. App. Jan. 21, 
2016). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of first degree 
murder where it showed that defendant and his 
family had a lengthy disagreement with the 
victims and their friends, defendant told a 
witness he would put a bullet through one of 
the victim’s head, both victims were shot in the 
head, bullets found in defendant’s truck were 
consistent with the caliber of bullets found at 
the scene, documents of email and social media 
messages relative to the desire to kill the vic- 
tims and defendant’s willingness to help found 
shredded in defendant’s truck, defendant’s ac- 
complice admitted both he and defendant were 
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involved in the murders, and defendant impli- 
cated himself in the crimes during a phone call 
with his wife. State v. Potter, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 174 (Tenn. Crim. App. 
Mar. 8, 2016). 

Evidence was sufficient to convict defendant 
of aggravated assault because the victim testi- 
fied that she remained in the hospital for two 
days following the attack, that she sustained 
numerous cuts and stab wounds, that she was 
heavily medicated for weeks following the as- 
sault, and that she was still unable to bend her 
thumbs due to the severity of the injury to her 
hands. State v. Freeman, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 179 (Tenn. Crim. App. 
Mar. 10, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted aggravated 
rape because a jury could have found beyond a 
reasonable doubt that defendant attempted to 
penetrate the victim’s vagina with his penis 
without her consent and caused bodily injury to 
the victim; defendant demanded sexual inter- 
course from the victim, and when she refused 
defendant grabbed her throat, punched her in 
the head, climbed on top of her, and penetrated 
the victim’s vagina with his penis. State v. 
Patterson, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 250 (Tenn. Crim. App. Apr. 1, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
562 (Tenn. Aug. 18, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault be- 
cause defendant struck the victim with a 
wooden beam multiple times, and the victim 
sustained bodily injury; the victim testified in 
detail about his injuries, and his testimony was 
supported by the photographs received as an 
exhibit. State v. Tiger, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 253 (Tenn. Crim. App. Apr. 4, 
2016). 

Evidence was sufficient to convict defendant 
of theft of property valued at $1000 or more but 
less than $10,000 as defendant intended to 
deprive the victims of their property because 
the first victim observed defendant walking 
alone in the street wearing his son’s baseball 
cap, which was distinctive due to its custom 
lettering; when an officer approached defen- 
dant, the first victim looked inside defendant’s 
bags and identified his items; defendant had a 
store receipt for perishable goods; and the last 
four digits of the debit card used in the store 
transaction matched the last four digits of the 
second victim’s missing debit card. State v. 
Leonard, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 275 (Tenn. Crim. App. Apr. 12, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
619 (Tenn. Aug. 19, 2016). 

Evidence was sufficient to convict defendant 
of aggravated assault because defendant in- 
volved himself in an altercation between the 
victim and defendant’s friend; during the alter- 
cation, defendant left the friend’s porch, ap- 
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proached the victim, and struck him in the 
head with a brick; once the victim was on the 
ground, defendant struck him an additional 
three or four times; as a result of the incident, 
the victim suffered multiple facial fractures, 
requiring three surgical procedures; and the 
trial court charged the jury on the issue of 
self-defense, and the jury chose to reject that 
defense, as was its prerogative. State v. Ben- 
field, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 329 (Tenn. Crim. App. May 3, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of reckless endangerment 
against his two-month-old daughter where it 
showed that he shot into the driver’s car while 
his daughter was strapped in her infant carrier 
in the backseat, defendant knew that the vic- 
tim was in the vehicle because he had placed 
her there, he recklessly shot through the win- 
dow of the car on the passenger side, and he 
walked around to the driver’s side and fired 
multiple shots into the car. State v. Bailey, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 468 
(Tenn. Crim. App. June 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 770 
(Tenn. Oct. 20, 2016). 

Evidence was sufficient to convict defendant 
of reckless endangerment with a deadly 
weapon because whether defendant intended to 
harm the investigator was immaterial as defen- 
dant used his vehicle in a manner capable of 
inflicting serious bodily injury to the investiga- 
tor because defendant swerved into the inves- 
tigator’s lane at the moment of their passing; 
the investigator’s testimony evinced that defen- 
dant looked directly ahead as he shifted half of 
his vehicle into the investigator’s lane; had it 
not been for the investigator’s evasive action, it 
could be reasonably concluded that the vehicles 
would have collided head-on; and defendant’s 
act undoubtedly placed the investigator in im- 
minent danger of serious bodily injury. State v. 
Boaz, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 581 (Tenn. Crim. App. Aug. 9, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of rape, aggravated assault, 
aggravated burglary, sexual battery, and as- 
sault where it showed that he broke into his 
estranged wife’s house, choked her, repeatedly 
threatened to kill her, coerced her into having 
oral sex and sexual intercourse with him mul- 
tiple times, the wife had bruises and marks on 
her throat, a DNA swab from the victim was 
consistent with defendant’s DNA profile, and 
defendant had a bite mark on his forearm, 
marks on his cheeks, and scrapes on his head 
and elbow. State v. Blanton, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 623 (Tenn. Crim. App. 
Aug. 22, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of especially aggravated rob- 
bery where his girlfriend testified that on the 
night of the crimes, defendant went into the 
victims’ motel room with a gun and she heard 
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two pops, the victims died from gunshot 
wounds to the head, even though one victim 
had a considerable amount of money earlier 
that evening when his body was found he had 
none, the girlfriend saw defendant with a cell 
phone after the crimes which he later disposed 
of, and the victim’s cell phone was never found. 
State v. Wade, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 734 (Tenn. Crim. App. Sept. 28, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 47 (Tenn. Jan. 19, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of assault and domestic as- 
sault where it showed that the victim had a 
slight abrasion on her nose and slight discolor- 
ation on her neck, the jury heard the victim’s 
testimony and saw photographs of her injuries, 
the jury could have found that the victim rea- 
sonably feared bodily injury when defendant 
charged her and forced her to the ground, and 
the victim and defendant had a child together. 
State v. Freitas, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 762 (Tenn. Crim. App. Oct. 7, 
2016). 

Evidence strongly supported defendant’s con- 
victions for the lesser included offenses of reck- 
less endangerment and attempted especially 
aggravated robbery because the proof adduced 
at trial established that defendant accosted the 
victim, pointed a handgun at him, shot him 
once in the lower left leg, and stole his cellular 
telephone and cash; both the victim and a 
witness positively identified defendant in a 
photographic lineup one month after the inci- 
dent. State v. Thaxton, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 818 (Tenn. Crim. App. Nov. 
2, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of resisting official detention 
because the new charge of felony murder was 
considered a new arrest, he was taken into 
custody at the jail and was subjected to new 
booking procedures, and by refusing to provide 
a fingerprint he resisted the arrest for the new 
charges. State v. Brown, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 839 (Tenn. Crim. App. 
Nov. 7, 2016). 

Evidence at defendant’s trial was sufficient 
because, viewing all reasonable inferences in 
favor of the State, the evidence showed defen- 
dant murdered a victim during an attempted 
especially aggravated robbery. State v. Greer, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 406 
(Tenn. Crim. App. May 17, 2017). 

There was sufficient evidence to convict de- 
fendant of aggravated assault because the 
State’s evidence established that he assaulted a 
correctional officer by striking the officer over 
thirty time; the proof powerfully established 
that defendant’s attack on the officer resulted 
in serious bodily injury and that defendant 
assaulted the officer with intent and knowledge 
that his actions would result in serious bodily 
injury; State v. Armstrong, — S.W.3d —, 2017 
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Tenn. Crim. App. LEXIS 587 (Tenn. Crim. App. 
July 5, 2017). 

Evidence supported defendant’s conviction 
for reckless aggravated assault because defen- 
dant was aware of but consciously disregarded 
the substantial and unjustifiable risk that the 
victim would be seriously injured; defendant, 
while being repositioned in his hospital bed, 
looked the victim directly in the eye, lifted both 
legs, and kicked her beneath her chin, and a 
nurse and officer testified that defendant stated 
he intended to kick the male nurse rather than 
the victim. State v. Day, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 656 (Tenn. Crim. App. 
July 27, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 873 (Tenn. Dec. 6, 2017). 

Evidence was sufficient to convict defendant 
of aggravated assault and child abuse because 
defendant and the child’s mother were the sole 
caretakers of the one-month-old victim; defen- 
dant solely cared for the victim while the 
mother worked; both defendant and the mother 
admitted to becoming frustrated with the vic- 
tim when he became fussy; at two-months-old, 
x-rays revealed numerous fractures throughout 
the victim’s body; a doctor testified about the 23 
fractures in various stages of healing to the 
victim’s rib cage, legs, and arms and opined 
that the injuries were sustained through abuse; 
and defendant admitted to the police that he 
handled the victim roughly when frustrated 
and even heard a “pop” sound during one such 
incident. State v. Crawford, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 791 (Tenn. Crim. App. 
Aug. 31, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 870 (Tenn. Dec. 6, 2017). 

Evidence was sufficient to convict defendant 
of aggravated child abuse of the three-month- 
old victim because, other than some slight 
congestion, the victim was healthy when her 
mother dropped her off with defendant; a video 
recorded on defendant’s phone at 12:45 that 
afternoon showed the victim appearing un- 
harmed and not displaying any symptoms of a 
severe brain injury; the victim’s injuries were 
discovered around 2:03 p.m. when defendant’s 
neighbor called 911; a child abuse pediatrician 
classified the injuries as non-accidental; and it 
was reasonable for the jury to conclude that 
defendant knowingly inflicted the injuries as 
she was the only person capable of inflicting 
such injuries on the victim at the time they 
were sustained. State v. Humphrey, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 854 (Tenn. 
Crim. App. Sept. 19, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions for three counts of aggra- 
vated child abuse because defendant knowingly 
engaged in the conduct that resulted in the 
victim’s bone fractures; the two-month-old vic- 
tim had nine bone fractures, a doctor concluded 
that the fractures were the result of blunt force 
trauma to the chest or any type of squeezing 
mechanism, and defendant admitted to becom- 
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ing frustrated with the victim and squeezing 
him. State v. McDuffie, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 865 (Tenn. Crim. App. Sept. 
26, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 807 (Tenn. Nov. 16, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of carrying a firearm with the 
intent to go armed because defendant placed a 
loaded handgun into a cooler and then placed 
the cooler on the front seat of his vehicle, and 
defendant acknowledged that he carried the 
weapon for the purpose of defending himself. 
State v. Hirsch, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 887 (Tenn. Crim. App. Sept. 28, 
2017). 

Evidence was sufficient to convict defendant 
of theft of property valued over $10,000 but less 
than $60,000 because defendant was driving 
the truck that had been reported stolen by the 
owner; when stopped near a repair shop, defen- 
dant told officers that he thought the truck 
belonged to another individual and that he was 
taking it for repairs; and the reasons given by 
defendant for driving the truck were contra- 
dicted by the other individual’s testimony at 
trial that he did not operate a trucking com- 
pany at the time and did not employ defendant 
as a driver or repairman. State v. Richards, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 956 
(Tenn. Crim. App. Nov. 14, 2017). 

Sufficient evidence supported defendant’s 
conviction for theft of property valued at $1,000 
or more than but less than $10,000 because 
defendant was defendant’s paramour and asset 
protection managers for a retail store identified 
defendant in the store’s video surveillance re- 
cording removing items from the store without 
playing for them in two incidents. The asset 
protection managers’ testimony sufficiently es- 
tablished the aggregate value of the items that 
were taken during the two incidents. State v. 


39-11-107, 39-11-108. [Reserved.] 
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Keese, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 193 (Tenn. Crim. App. Mar. 15, 2018). 


16. —Insufficient. i 

Evidence was insufficient to sustain a crimi- 
nally negligent homicide conviction because de- 
fendant’s act of holding her child on her lap in 
the front passenger seat was not a gross devia- 
tion from the standard of care at the time of the 
accident; articles entered into evidence illus- 
trated how new the risk of air bags was at the 
time of the accident, in 1998, and the fact that 
there was a need for a large-scale public infor- 
mation campaign aimed at educating parents 
about child car safety indicated how many 
people were not using child safety restraints at 
the time of the accident. State v. Jones, 151 
S.W.3d 494, 2004 Tenn. LEXIS 992 (Tenn. 
2004). 

No reasonable fact finder could conclude that 
defendant’s entry of the residence was without 
the victim’s “effective consent,” and, therefore, 
the evidence is insufficient to establish defen- 
dant’s guilt of aggravated burglary or burglary; 
no rational trier of fact could have concluded 
that defendant deceived the victim either by 
reinforcing a false impression of intent to enter 
the residence in order to purchase a drink, or by 
failing to correct a false impression that he was 
a legitimate customer. State v. Pope, 427 
S.W.3d 363, 2013 Tenn. LEXIS 1086 (Tenn. Dec. 
30, 2013). 

Evidence was insufficient to sustain defen- 
dant’s conviction for disorderly conduct because 
the proof did not establish beyond a reasonable 
doubt that defendant’s refusal to exit the ve- 
hicle created a “hazardous” condition. State v. 
Webber, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 894 (Tenn. Crim. App. Nov. 6, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
266 (Tenn. Mar. 30, 2016). 


39-11-109. Prosecution under more than one statute. 


(a) When the same conduct may be defined under both a specific statute and 
a general statute, the person may be prosecuted under either statute, unless 
the specific statute precludes prosecution under the general statute. 

(b) When the same conduct may be defined under two (2) or more specific 
statutes, the person may be prosecuted under either statute unless one (1) 
specific statute precludes prosecution under another. 


History. 
Acts 1989, ch. 591, § 1. 


39-11-110. Felonies and misdemeanors distinguished. 


All violations of law that may be punished by one (1) year or more of 
confinement or by the infliction of the death penalty are denominated felonies, 
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39-11-111 


and all violations of law punishable by fine or confinement for less than one (1) 
year, or both, are denominated misdemeanors. 


History. 
Acts 1989, ch. 591, § 1. 


Cross-References. 

Classification of felony offenses occurring 
prior to November 1, 1989, § 40-35-118. 

Classification of misdemeanors and felonies, 
§ 40-35-110. 

Criminal Sentencing Reform Act, title 40, ch. 
30. 

Penalties for misdemeanors and _ felonies, 
§ 40-35-111. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 25.62, 27.194. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 4, 25; 16 Tenn. Juris., 
Intoxicating Liquors, § 3; 17 Tenn. Juris., Jus- 
tices of Peace and General Sessions Courts, 
8 22. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 803(22).1. 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Misdemeanors. 


1. Construction. 

Because the penalties for a violation of the 
D.U.I. statute provided for a maximum punish- 
ment of 11 months and 29 days under T:C.A. 
§ 55-10-403(a)(1)(A) (see now § 55-10-402), de- 
fendant’s charge for D.U.I. in his arrest war- 
rant was classified as a “misdemeanor” under 
T.C.A. § 39-11-110 for purposes of determining 
the proper statute of limitations. State v. Tait, 
114 S.W.3d 518, 2003 Tenn. LEXIS 826 (Tenn. 
2003). 

Definition of “felony” provided in T.C.A. § 39- 
11-110 controls the determination of whether 
an out-of-state conviction constitutes a “felony 
drug offense.” State v. Smith, 495 S.W.3d 271, 
2016 Tenn. Crim. App. LEXIS 112 (Tenn. Crim. 
App. Feb. 12, 2016). 

Applying the definition of “felony” in T.C.A. 
§ 39-11-110 allows courts to determine 
whether a prior conviction qualifies as a “felony 


drug offense,” regardless of the classification 
system used by the other jurisdiction. State v. 
Smith, 495 S.W.3d 271, 2016 Tenn. Crim. App. 
LEXIS 112 (Tenn. Crim. App. Feb. 12, 2016). 


2. Misdemeanors. 

Where attorney was charged with criminal 
contempt in an underlying divorce suit, be- 
cause an unfavorable ruling could have re- 
sulted in punishment by the assessment of a 
fine or imprisonment for less than a year, the 
charge was actually a misdemeanor charge. 
Robinson v. Fulliton, 140 S.W.3d 304, 2003 
Tenn. App. LEXIS 789 (Tenn. Ct. App. 2003). 

Denial of the attorney’s request that the trial 
court expunge the public records relating to the 
charge of criminal contempt was improper, 
where T.C.A. § 40-32-101(a)(1) applied insofar 
as the contempt charges were criminal in na- 
ture; further, criminal contempt was a misde- 
meanor under T.C.A. § 39-11-110, and a charge 
of a “misdemeanor” in T.C.A. § 40-32-101(a)(1) 
included the contempt proceedings in the case. 
Robinson v. Fulliton, 140 S.W.3d 304, 2003 
Tenn. App. LEXIS 789 (Tenn. Ct. App. 2003). 


39-11-1111. Prohibited act when no penalty prescribed is misdemeanor. 


When the performance or nonperformance of any act is made criminal by 
statute, and no penalty, punishment or forfeiture for the violation of that 
statute is imposed, the doing of the act is a misdemeanor. 


History. 
Acts 1989, ch. 591, § 1. 


Cross-References. 

Felonies and misdemeanors distinguished, 
§ 39-11-110. 

Penalty for misdemeanor where punishment 
not prescribed, § 39-11-114. 


Law Reviews. 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 
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39-11-112. Repealed or amended laws — Application in prosecution for 
offense. 


Cd 


When a penal statute or penal legislative act of the state is repealed or 
amended by a subsequent legislative act, the offense, as defined by the statute 
or act being repealed or amended, committed while the statute or act was in 
full force and effect shall be prosecuted under the act or statute in effect at the 
time of the commission of the offense. Except as provided under § 40-35-117, 
in the event the subsequent act provides for a lesser penalty, any punishment 


imposed shall be in accordance with the subsequent act. 


History. 
Acts 1989, ch. 591, § 1. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 16.65, 32.12. 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Construction with Other Statutes. 
3. Purpose. 


1. Applicability. 

The criminal savings statute has never been 
interpreted to apply to convictions and sen- 
tences which were already received when a 
subsequent act or amendment provided for a 
lesser penalty. State ex rel. Stewart v. 
McWherter, 857 S.W.2d 875, 1992 Tenn. Crim. 
App. LEXIS 877 (Tenn. Crim. App. 1992). 

T.C.A. § 39-11-112, not T.C.A. § 40-35-117, 
governs the issue whether changes in capital 
sentencing by the 1989 amendments, as con- 
tained in T.C.A. § 39-13-204, apply to persons 
who committed offenses prior to November 1, 
1989; thus, since the amendments did not pro- 
vide for a lesser penalty, but merely changed 
the procedures to be followed at the sentencing 
hearing, where the offense occurred prior to the 
amendments, a jury instruction under the pre- 
1989 was appropriate. State v. Smith, 893 
S.W.2d 908, 1994 Tenn. LEXIS 278 (Tenn. 
1994), rehearing denied, 893 S.W.2d 908, 1995 
Tenn. LEXIS 48 (Tenn. 1995), cert. denied, 
Smith v. Tennessee, 516 U.S. 829, 116 S. Ct. 99, 
133 L. Ed. 2d 53, 1995 U.S. LEXIS 5601 (1995). 

Defendant failed to establish that his trial 
counsel was ineffective, pursuant to former 
T.C.A. § 40-30-210(f), in setting out the range 
of punishment for the offense charged, when 
the conspiracy to which defendant pled guilty, 
delivery of over 300 pounds of marijuana, con- 
tinued beyond the effective date of the statute 
designating the offense as a Class A felony, 
T.C.A § 39-17-417()(13), and defendant could 
properly be convicted of a Class A felony with- 
out violating the ex post facto provisions of U.S. 
Const. art. I, § 10, cl. 1, Tenn. Const. art. I, 


§ 11, and T.C.A. § 39-11-112. Agee v. State, 111 
S.W.3d 571, 2003 Tenn. Crim. App. LEXIS 7 
(Tenn. Crim. App. 2003), appeal denied, — 
S.W.3d —, 2003 Tenn. LEXIS 331 (Tenn. Apr. 
28, 2003). 

Court’s erroneous application of the 1998 
amendment to T.C.A. § 39-13-204 in defen- 
dant’s 1992 felony murder case was not harm- 
less where it led directly to the prosecution’s 
introduction of detailed and graphic evidence of 
prior violent felonies committed by defendant. 
The law as it existed at the time of the offense 
prohibited such evidence, and moreover, the 
prosecution heavily relied upon the inadmis- 
sible evidence underlying defendant’s prior 
felonies in arguing that the jury should impose 
the death penalty for defendant’s offense. State 
v. Odom, 137 S.W.3d 572, 2004 Tenn. LEXIS 
452 (Tenn. 2004). 

The amendment of T.C.A. § 39-11-501(c) in 
1995, which operated to prohibit expert testi- 
mony on the ultimate issue of sanity, did not 
apply to defendant’s offenses because they were 
committed before the amendment’s effective 
date of July 1, 1995. State v. Thompson, 151 
S.W.3d 4384, 2004 Tenn. LEXIS 995 (Tenn. 
2004). 

Trial court incorrectly sentenced defendant 
for possession of marijuana as a Class E felony 
instead of a Class A misdemeanor; although 
defendant was charged and tried under prior 
law, T.C.A. § 39-17-418(e) had been amended 
by the time of his sentencing hearing and 
resulted in a lesser penalty, for purposes of 
T.C.A. § 39-11-112, and therefore, the imposi- 
tion of a Class E sentence had to be reversed. 
State v. Hester, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 978 (Tenn. Crim. App. Nov. 21, 
2017). 

Trial court exceeded its authority by the 
application of the amended version of a sen- 
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tencing statute, which provided for the grading 
of theft offenses, before the effective date in 
calculating defendant’s sentence. Because the 
conviction offense was committed before the 
effective date of the amendment, and the sen- 
tencing occurred before the effective date of the 
statute, not even the date of the sentencing 
supplanted the date of the offenses as the 
controlling date in the case. State v. Keese, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 193 
(Tenn. Crim. App. Mar. 15, 2018). 

Trial court erred by applying the amended 
version of a sentencing statute, which provided 
the grading of theft offenses, to modify the class 
of defendant’s conviction offense following the 
revocation of defendant’s probation. Accord- 
ingly, the sentence imposed by the trial court 
was vacated and the case was remanded for 
further proceedings. State v. Tolle, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 203 (Tenn. Crim. 
App. Mar. 19, 2018). 

Trial court appropriately sentenced defen- 
dant for a Class E felony after applying the 
criminal saving’s statute to the vandalism con- 
viction because the punishment applicable to 
defendant’s vandalism conviction moved from a 
Class D felony to a Class E felony under the 
amended theft statute, which provided defen- 
dant with a “lesser penalty” for his vandalism 


39-11-114 


conviction; the victim stated defendant inflicted 
$2,000 in damages on her van. State v. Swin- 
ford, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 292 (Tenn. Crim. App. Apr. 17, 2018). 


2. Construction with Other Statutes. 

The enabling provision of the 1993 act 
amending T.C.A. § 39-13-202(b), which ex- 
pressly states that the amendment applies to 
offenses committed after July 1, 1993, controls 
over the more general provisions of this statute 
and the option of sentencing a defendant to life 
in prison without parole was thus not available 
to the jury where the crime was committed 
before July 1, 1993. State v. Cauthern, 967 
S.W.2d 726, 1998 Tenn. LEXIS 161 (Tenn. 
1998), cert. denied, Cauthern v. Tennessee, 525 
U.S. 967, 119S. Ct. 414, 142 L. Ed. 2d 336, 1998 
U.S. LEXIS 6941 (1998). 


3. Purpose. 

T.C.A. § 39-11-112 is the general saving stat- 
ute by which prosecutions are preserved after 
the statute proscribing the offense has been 
amended or repealed. State v. Davis, 825 
S.W.2d 109, 1991 Tenn. Crim. App. LEXIS 728 
(Tenn. Crim. App. 1991), appeal denied, — 
S.W.2d —, 1992 Tenn. LEXIS 125 (Tenn. Jan. 
Die I92), 


39-11-113. Penalty for felony where punishment not prescribed. 


Every person who is convicted of a felony, the punishment for which is not 
otherwise prescribed by a statute of this state, shall be sentenced as for a Class 


E felony. 


History. 
Acts 1989, ch. 591, § 1. 


Cross-References. 

Classification of felony offenses occurring 
prior to November 1, 1989, § 40-35-118. 

Felonies and misdemeanors distinguished, 
§ 39-11-110. 

Jury may provide for punishment in county 
jail or workhouse for less than twelve months, 
§ 40-20-1038. 

Penalty for Class E felony, § 40-35-111. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 27.194, 32.3. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 44. 


Law Reviews. 

Evidence — Admissibility of Prior Convic- 
tions to Impeach a Witness (Doris C. Allen), 44 
Tenn. L. Rev. (2) 401 (1977). 


39-11-114. Penalty for misdemeanor where punishment not pre- 


scribed. 


Every person who is convicted of a misdemeanor, the punishment for which 
is not otherwise prescribed by a statute of this state, shall be sentenced as for 


a Class A misdemeanor. 


History. 
Acts 1989, ch. 591, § 1. 


Cross-References. 
Felonies and misdemeanors distinguished, 


§ 39-11-110. 

Penalty for Class A misdemeanor, § 40-35- 
hits 

Prohibited act when no penalty prescribed is 
misdemeanor, § 39-11-111. 


39-11-115 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 27.194, 32.3. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, § 44. 


39-11-115. Determination of value. 
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Law Reviews. 

Jail Fees and Court Costs for the Indigent 
Criminal Defendant: An Examination of the 
Tennessee Procedure, 35 Tenn. L. Rev. 74 
(1968). 


Whenever a determination of value is necessary to assess the class of an 
offense in this code or the level of punishment, the determination of value shall 
be made by the trier of fact beyond a reasonable doubt. 


History. 
Acts 1989, ch. 591, § 1. 


39-11-116. [Repealed.] 


Compiler’s Notes. 
Former § 39-11-116 (Acts 1989, ch. 591, § 1), 
concerning disposition of forfeited property, 


Cross-References. 
Value, definition, § 39-11-106. 


was repealed by Acts 1998, ch. 979, § 1, effec- 
tive June 27, 1998. For new law concerning 
forfeited property, see part 7 of this chapter. 


39-11-117. Classification of first degree murder. 


(a)(1) For the purposes of classification of other offenses, first degree murder 


is one (1) class above Class A. 


(2) Attempted first degree murder and conspiracy to commit first degree 


murder are Class A felonies. 


(3) Solicitation to commit first degree murder is a Class B felony. 
(b) For the sole and exclusive purpose of determining the classification of 
prior offenses under sentencing guidelines, first degree murder is considered a 


Class A offense. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. Be- 
cause first degree murder is punished by either 
life imprisonment or death, first degree murder 
is not punished according to the sentencing 
structure provided in § 40-35-105 et seq. How- 
ever, first degree murder is classified for two 
purposes only: (1) first degree murder is consid- 
ered one class above a Class A felony for the 
purpose of classifying the preparatory offenses 
that are punished pursuant to § 39-12-107 and 
(2) first degree murder is classified as a Class A 
felony for the sole and exclusive purpose of 
calculating prior convictions under the sentenc- 


ing structure where the defendant is convicted 
of a new offense. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Criminal Sentencing Reform Act, title 40, ch. 
oo) 

Immediate revocation of bail for certain of- 
fenses, § 40-11-113. 

Penalties for Class A and B felonies, § 40-35- 
111. 


NOTES TO DECISIONS 


1. Sentence Upheld. 

Trial court did not abuse its discretion when 
sentencing defendant to the maximum sen- 
tences of incarceration available for each of 
defendant’s attempted first degree murder con- 
victions because the trial court relied heavily 
on defendant’s criminal history and noted de- 
fendant could have been sentenced as a Range 


II offender. In addition, the trial court found the 
facts established at trial indicated defendant 
was the leader in the commission of the of- 
fenses and that defendant acted without hesi- 
tation when the risk to human life was high. 
State v. Sims, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 814 (Tenn. Crim. App. Sept. 5, 
2017). 
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39-11-118. Restitution to victims of crime. 


(a) In addition to the punishment authorized by the specific statute prohib- 
iting the conduct, it is a part of the punishment for any offense committed in 
this state that the person committing the offense may be sentenced by the 
court to pay restitution to the victim or victims of the Soe in accordance 
with §§ 40-35-104(c)(2) and 40-35-304. 

(b) In addition to the punishment authorized by the specific statute prohib- 
iting the conduct, it is a part of the punishment for the offenses named in this 
subsection (b) that the defendant be sentenced by the court to pay restitution 
to the victim or victims of §§ 39-13-309, 39-13-514, 39-17-1005(a), 39-13- 
528(a), and 39-13-529(a) in accordance with §§ 40-35-104(c)(2) and 40-35-304. 


History. 
Acts 1996, ch. 699, § 1; 2013, ch. 242, § 1. 


Compiler’s Notes. 

Acts 1996, ch. 699, § 4 provided that nothing 
in that act, which added this section and 
amended §§ 40-35-104 and 40-35-304, shall be 
construed to prohibit or delay a victim from 
applying for and receiving any compensation to 
which such victim is entitled under the Crimi- 
nal Injuries Compensation Act, compiled in 
title 29, chapter 13. If the court orders the 


defendant to pay restitution pursuant to Acts 
1996, ch. 699, the state shall have a subroga- 
tion interest in such restitution payments for 
the full amount paid the victim under the 
Criminal Injuries Compensation Act. 

Acts 1996, ch. 699, § 5 provided that that act 
shall apply to any defendant sentenced on or 
after July 1, 1996. 

Acts 2013, ch. 242, § 2 provided that the act, 
which added subsection (b), shall apply to all 
applicable offenses committed on or after July 
1, 2018. 


PART 2 
BURDEN OF PROOF 


39-11-201. Burden of proof. 


(a) No person may be convicted of an offense unless each of the following is 
proven beyond a reasonable doubt: 
(1) The conduct, circumstances surrounding the conduct, or a result of the 
conduct described in the definition of the offense; 
(2) The culpable mental state required; 
(3) The negation of any defense to an offense defined in this title if 
admissible evidence is introduced supporting the defense; and 
(4) The offense was committed prior to the return of the formal charge. 
(b) In the absence of the proof required by subsection (a), the innocence of 
the person is presumed. 
(c) A person charged with an offense has no burden to prove innocence. 
(d) Evidence produced at trial, whether presented on direct or cross- 
examination of state or defense witnesses, may be utilized by either party. 
(e) No person may be convicted of an offense unless venue is proven by a 
preponderance of the evidence. 
(f) If the issue is raised in defense, no person shall be convicted of an offense 
unless jurisdiction and the commission of the offense within the time period 
specified in title 40, chapter 2 are proven by a preponderance of the evidence. 


39-11-201 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 3. 


Sentencing Commission Comments. This 
section codifies the prior Tennessee principles 
regarding burdens of proof. The presumption of 
innocence and reasonable doubt doctrines re- 
main unaltered and a defendant is entitled to a 
jury charge on those issues. Hardin v. State, 
210 Tenn. 116, 355 S.W.2d 105 (1962); Gentry v. 
State, 184 Tenn. 299, 198 S.W.2d 643 (1947); 
Owen v. State, 89 Tenn. 698, 16 S.W. 114 (1891). 

Note that subsection (d) is a new provision of 
the law. The burden regarding issues of juris- 
diction and time limitations have not been 
altered from prior law. Under subsection (e), 
proof of venue by a preponderance of the evi- 
dence is required in every case. The burden of 
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proof for venue was previously “beyond a rea- 
sonable doubt”. Subsection (f) states that juris- 
diction and time limitations need be proven 
only in cases where those issues are raised by 
the defendant. Once these issues are raised, the 
state must prove proper jurisdiction and timely 
prosecution by a preponderance of the evidence. 


Cross-References. 
Civil procedure, process, title 20, ch. 2. 
Culpability, title 39, ch. 11, part 3. 
Definitions for title, § 39-11-106. 
Evidence and witnesses, title 24. 
General defenses, title 39, ch. 11, part 5. 
Jurisdiction, long-arm statutes, title 20, ch. 
2, part 2. 
Notice of charge, § 40-10-101. 
Venue, title 20, ch. 4. 


NOTES TO DECISIONS 


Analysis 


. Defenses. 

. Mitigating Circumstances. 
Time of Offense. 

Culpable Mental State. 
Admissibility of Evidence. 
Jury Instruction. 


Pr Ook whe 


. Defenses. 

The state has the burden of proving beyond a 
reasonable doubt that defendant did not act in 
self-defense. State v. Belser, 945 S.W.2d 776, 
1996 Tenn. Crim. App. LEXIS 568 (Tenn. Crim. 
App. 1996). 

Trial court erred in admitting into evidence 
the prior acquittals of two men defendant 
claimed were the individuals responsible for a 
murder because defendant had a right to sug- 
gest that the men were responsible for the 
murder; because the jurors in defendant’s case 
could come to a different conclusion concerning 
the responsibility of the men, the evidence of 
the acquittals did not demonstrate that it was 
more or less probable that the men committed 
the crime and under T.C.A. § 39-11-201(a) was 
inadmissible to demonstrate their innocence. 
State v. Turner, 352 S.W.3d 425, 2011 Tenn. 
LEXIS 960 (Tenn. Oct. 12, 2011). 

Although the trial court should not have 
included in the jury instructions the prefatory 
phrase that, “If evidence is introduced support- 
ing self-defense,” because that was not a proper 
determination for the jury but for the court 
itself; however, the error was harmless because 
the prosecution in effect conceded to the jury 
that evidence was introduced supporting self- 
defense and that the jurors had to determine 
whether the State had negated the defense 
beyond a reasonable doubt. Accordingly, there 
was simply no possibility of jury confusion 
regarding the fact that evidence of self-defense 
had been introduced and that the jury was 


required to consider the issue. State v. Slimick, 
— §.W.3d —, 2015 Tenn. Crim. App. LEXIS 
1016 (Tenn. Crim. App. Dec. 17, 2015), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 299 
(Tenn. Apr. 6, 2016). 

Evidence was sufficient to convict defendant 
of aggravated assault because defendant in- 
volved himself in an altercation between the 
victim and defendant’s friend; during the alter- 
cation, defendant left the friend’s porch, ap- 
proached the victim, and struck him in the 
head with a brick; once the victim was on the 
ground, defendant struck him an additional 
three or four times; as a result of the incident, 
the victim suffered multiple facial fractures, 
requiring three surgical procedures; and the 
trial court charged the jury on the issue of 
self-defense, and the jury chose to reject that 
defense, as was its prerogative. State v. Ben- 
field, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 329 (Tenn. Crim. App. May 3, 2016). 

Sufficient evidence supported defendant’s ag- 
gravated assault conviction because it showed 
defendant (1) intentionally or knowingly 
caused a victim to reasonably fear imminent 
bodily injury by pointing a gun at the victim, 
and (2) did not act in self-defense. State v. 
Howard, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 839 (Tenn. Crim. App. Sept. 13, 2017). 


2. Mitigating Circumstances. 

There is no provision in the capital sentenc- 
ing scheme requiring a jury instruction that the 
state has the burden to disprove mitigating 
circumstances beyond a reasonable doubt. 
State v. Hodges, 944 S.W.2d 346, 1997 Tenn. 
LEXIS 234 (Tenn. 1997), rehearing denied, — 
S.W.3d —, 1997 Tenn. LEXIS 265 (Tenn. 1997), 
cert. denied, State v. Hodges, 522 U.S. 999, 118 
S. Ct. 567, 139 L. Ed. 2d 407, 1997 U.S. LEXIS 
7140 (1997). 


3. Time of Offense. 
Under T.C.A. § 39-11-201, the legislature 
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has mandated that before a person can be 
convicted of a criminal offense, the state must 
prove beyond a reasonable doubt that the per- 
son committed the offense prior to the time he 
was formally charged with the offense; while it 
seems obvious that no person would be indicted 
or otherwise formally charged with the commis- 
sion of the offense of murder before the victim 
was actually killed, the legislature has chosen 
to require the state to prove that fact beyond a 
reasonable doubt. State v. Brown, 53 S.W.3d 
264, 2000 Tenn. Crim. App. LEXIS 962 (Tenn. 
Crim. App. 2000), appeal denied, — S.W.3d —, 
2001 Tenn. LEXIS 434 (Tenn. May 14, 2001), 
review denied, — 8.W.3d —, 2002 Tenn. LEXIS 
415 (Tenn. Sept. 23, 2002). 

The rule requiring the state to prove that the 
offense occurred prior to the return of the 
indictment was a result of the rule that the 
exact time of the offense is not material and an 
indictment need only allege that the offense 
occurred prior to the indictment. State v. 
Brown, 53 S.W.3d 264, 2000 Tenn. Crim. App. 
LEXIS 962 (Tenn. Crim. App. 2000), appeal 
denied, — S.W.3d —, 2001 Tenn. LEXIS 434 
(Tenn. May 14, 2001), review denied, — S.W.3d 
—, 2002 Tenn. LEXIS 415 (Tenn. Sept. 23, 
2002). 

The indictment is not to be considered evi- 
dence of a defendant’s guilt, but the indictment 
itself can establish the date upon which it was 
returned; thus, the reading of the indictment to 
the jury, coupled with evidence of when the 
offense was committed, would establish that 
the offense was committed prior to the return of 
the indictment. State v. Brown, 53 S.W.3d 264, 
2000 Tenn. Crim. App. LEXIS 962 (Tenn. Crim. 
App. 2000), appeal denied, — S.W.3d —, 2001 
Tenn. LEXIS 434 (Tenn. May 14, 2001), review 
denied, — S.W.3d —, 2002 Tenn. LEXIS 415 
(Tenn. Sept. 23, 2002). 

Where the trial court instructed the jury 
regarding the indictment but there was no 
evidence that it gave the jury the indictment, 
and the state did not otherwise offer proof of 
the date of the indictment or proof that offense 
was committed before the return of the indict- 
ment, the defendant’s convictions were re- 
versed for lack of proof; although it was obvious 
that the murder was committed prior to the 
return of the indictment, the state did not prove 
this fact. State v. Brown, 53 S.W.3d 264, 2000 
Tenn. Crim. App. LEXIS 962 (Tenn. Crim. App. 
2000), appeal denied, — S.W.3d —, 2001 Tenn. 
LEXIS 434 (Tenn. May 14, 2001), review de- 
nied, — S.W.3d —, 2002 Tenn. LEXIS 415 
(Tenn. Sept. 23, 2002). 


4, Culpable Mental State. 

Defendant’s fear of his brother was not the 
type of mental disease or defect contemplated 
by a diminished capacity defense. State v. 
Hatcher, 310 S.W.3d 788, 2010 Tenn. LEXIS 
419 (Tenn. May 4, 2010). 
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Failure to consult a mental health expert and 
to obtain an evaluation of petitioner was defi- 
cient performance, as the State was required to 
prove a premeditated, intentional killing, but 
defendant was not prejudiced because the doc- 
tor’s testimony was not admissible and prompt 
consultation would not have affected the de- 
fense; he only said it was a possibility that due 
to a mental disease, petitioner lacked capacity, 
and evidence of certain diagnoses was not rel- 
evant and admissible without an opinion re- 
garding the ultimate issue of petitioner’s capac- 
ity to form the required mens rea, such that he 
was not entitled to post-conviction relief. Wil- 
liamson v. State, 476 S.W.3d 405, 2015 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. Apr. 
14, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 595 (Tenn. July 21, 2015). 

Trial court’s instruction on diminished capac- 
ity required defendant to negate his mental 
state, an essential element of the offense, by 
clear and convincing evidence, erroneously 
shifting the burden of proof regarding an essen- 
tial element of the offense to defendant. State v. 
Bonsky, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 314 (Tenn. Crim. App. Apr. 27, 2016). 

Although defendant asserted that because of 
a mental disease or defect he was unable to 
form the requisite culpable mental states for 
the offense of attempted first degree premedi- 
tated murder, the State presented substantial 
proof showing defendant was capable of form- 
ing the culpable mental states required because 
defendant and victim had been arguing about 
their divorce the day of the attack; just before 
the attack, defendant, in a very calm, rational 
voice told the unarmed victim that when he 
started hitting her she was not going to get up 
and that he was going to kill her; and defen- 
dant’s protracted 9-1-1 call showed his calm- 
ness immediately after the attack. State v. 
Halliburton, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 907 (Tenn. Crim. App. Dec. 6, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 219 (Tenn. Apr. 13, 2017). 


5. Admissibility of Evidence. 

State may utilize evidence of state of passion 
offered by the defense when proving the offense 
of voluntary manslaughter; although a defen- 
dant may choose to present evidence of state of 
passion produced by adequate provocation, 
which indicates a lesser degree of culpability, in 
order to obtain a conviction for voluntary man- 
slaughter, the State bears the burden of prov- 
ing the mental state for the charged offense and 
any lesser included offenses, and the instruc- 
tion, which properly placed the burden of proof 
on the State to prove the elements of voluntary 
manslaughter, was not in error. State v. Moore, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 356 
(Tenn. Crim. App. May 12, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 692 
(Tenn. Sept. 22, 2016), cert. denied, Moore v. 
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Tennessee, 197 L. Ed. 2d 711, 1387 S. Ct. 1580, 
— U.S. —, 2017 U.S. LEXIS 2514 (U.S. Apr. 17, 
2017). 


6. Jury Instruction. 

Trial court did not err in rejecting defen- 
dant’s requests for special jury instructions on 
the issue of self-defense because the court used 
the applicable Tennessee Pattern Jury Instruc- 
tions, the jury instruction regarding the State 
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of Tennessee’s burden to negate defendant’s 
claim of self-defense was given to the jury 
before it began deliberating, ‘and the prefatory 
phrase “if evidence has been introduced sup- 
porting self-defense” did not improperly shift 
the burden to defendant to present the defense. 
State v. Floyd, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 233 (Tenn. Crim. App. Mar. 29, 
2018). 


(a) An exception to an offense in this title is so labeled by the phrase: “It is 
an exception to the application of ...,” or words of similar import. 

(b)(1) Unless the statute defining an offense states to the contrary, the state 

need not negate the existence of an exception in the charge alleging 


commission of the offense. 


(2) An exception to be relied upon by a person must be proven by a 


preponderance of the evidence. 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 4. 


Sentencing Commission Comments. The 
following sections in this part describe proce- 
dural effects of the many exceptions (this sec- 
tion), defenses (§ 39-11-203), and affirmative 
defenses (§ 39-11-204), provided in Tennessee 
criminal law. 


39-11-203. Defense. 


This section deals with exceptions to criminal 
liability. These exceptions are noted in the law 
defining the offenses. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


(a) A defense to prosecution for an offense in this title is so labeled by the 
phrase: “It is a defense to prosecution under ... that ...” 

(b) The state is not required to negate the existence of a defense in the 
charge alleging commission of the offense. 

(c) The issue of the existence of a defense is not submitted to the jury unless 


it is fairly raised by the proof. 


(d) Ifthe issue of the existence of a defense is submitted to the jury, the court 
shall instruct the jury that any reasonable doubt on the issue requires the 


defendant to be acquitted. 


(e)(1) A ground of defense, other than one (1) negating an element of the 

offense or an affirmative defense, that is not plainly labeled in accordance 

with this part has the procedural and evidentiary consequences of a defense. 
(2) Defenses available under common law are hereby abolished. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section describes the procedural consequences 
of criminal defenses. The defendant has the 
burden of introducing admissible evidence that 
a defense is applicable. If the defense is at 
issue, the state must prove beyond a reasonable 
doubt that the defense does not apply. 
Subsection (d) outlines the content of a jury 


charge on a defense and codifies prior case law. 
King v. State, 91 Tenn. 617, 20 S.W. 169 (1892). 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Defenses excluded, § 39-11-407. 
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General defenses, title 39, ch. 11, part 5. 


Law Reviews. 
“No Provincial or Transient Notion”: The 
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Need for a Mistake of Age Defense in Child 
Rape Prosecutions, 57 Vand. L. Rev. 693 (2004). 


NOTES TO DECISIONS 


Analysis 


. Diminished Capacity. 
. Duress or Necessity. 
. Self-defense. 

. Burden of Proof. 

. Year and a Day Rule. 
. Mistake of Fact. 
Jury Instructions. 

. Construction. 


KR ONAARWNYE 


. Diminished Capacity. 

Evidence of diminished capacity is relevant 
not to excuse or defeat a criminal charge but to 
lessen the offense when it serves to negate 
mens rea. State v. Phipps, 883 S.W.2d 138, 1994 
Tenn. Crim. App. LEXIS 298 (Tenn. Crim. App. 
1994). 

“Diminished capacity” is not an enumerated 
defense under the 1989 revision of the criminal 
code, but negation of an element of a criminal 
offense is recognized as a defense in Tennessee. 
State v. Hall, 958 S.W.2d 679, 1997 Tenn. 
LEXIS 617 (Tenn. 1997), cert. denied, Hall v. 
Tennessee, 524 U.S. 941, 118S. Ct. 2348, 141 L. 
Ed. 2d 718, 1998 U.S. LEXIS 4097 (1998). 

Failure to consult a mental health expert and 
to obtain an evaluation of petitioner was defi- 
cient performance, as the State was required to 
prove a premeditated, intentional killing, but 
defendant was not prejudiced because the doc- 
tor’s testimony was not admissible and prompt 
consultation would not have affected the de- 
fense; he only said it was a possibility that due 
to a mental disease, petitioner lacked capacity, 
and evidence of certain diagnoses was not rel- 
evant and admissible without an opinion re- 
garding the ultimate issue of petitioner’s capac- 
ity to form the required mens rea, such that he 
was not entitled to post-conviction relief. Wil- 
liamson v. State, 476 S.W.3d 405, 2015 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. Apr. 
14, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 595 (Tenn. July 21, 2015). 


2. Duress or Necessity. 

Neither duress nor necessity are affirmative 
defenses; both are “defenses” and, if admissible 
evidence fairly raises either defense, the trial 
court must submit the defense to the jury and 
the prosecution must prove beyond a reason- 
able doubt that the defense does not apply. 
State v. Culp, 900 S.W.2d 707, 1994 Tenn. Crim. 
App. LEXIS 858 (Tenn. Crim. App. 1994). 

Trial court’s failure to instruct the jury on the 
defense of duress under T.C.A. § 39-11-504 did 
not constitute plain error under former Tenn. 
R. Crim. P. 52(b) (see now T.R.A.P. 36(b)), and 


therefore his conviction of unlawful possession 
of a handgun by a convicted felon in violation of 
T.C.A. § 39-17-1307(b)(1)(A) was reinstated, 
even though the evidence, including defen- 
dant’s testimony, may have been sufficient to 
warrant such an instruction, because duress 
was never discussed as a theory of the defense 
and defendant expressly declined a jury in- 
struction on self-defense, a defense closely re- 
lated to duress. State v. Bledsoe, 226 S.W.3d 
349, 2007 Tenn. LEXIS 368 (Tenn. Apr. 26, 
2007). 

Defense of duress failed because there was no 
proof that defendant’s brother threatened de- 
fendant in order to achieve his assistance in the 
attack upon the victims. State v. Hatcher, 310 
S.W.3d 788, 2010 Tenn. LEXIS 419 (Tenn. May 
4, 2010). 

Trial counsel’s performance was not deficient 
by failing to request jury instructions on the 
defenses of duress and necessity because the 
defenses were not raised by the proof at trial. 
Counsel researched the possibility of arguing 
the defenses of necessity or duress at trial, but 
was unable to corroborate defendant’s story, 
while abandoned this theory of the case when 
defendant informed counsel that defendant had 
never entered the building that was vandalized 
and burglarized and by testifying to living ina 
hotel at the time of the offense. Walton v. State, 
— 8.W.3d —, 2017 Tenn. Crim. App. LEXIS 363 
(Tenn. Crim. App. May 10, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 601 
(Tenn. Sept. 22, 2017). 

Petitioner failed to prove that trial counsel’s 
failure to request jury instructions on duress 
and necessity was below an objective standard 
of reasonableness under prevailing profes- 
sional norms; the defense of duress was inap- 
plicable to petitioner’s charge of first degree 
murder because the urgency of harm to peti- 
tioner would not have outweighed the harm to 
the deceased victim, and the statutory defense 
of necessity arguably had no application in the 
case of homicide. Hendricks v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 651 (Tenn. 
Crim. App. July 26, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 810 (Tenn. Nov. 
16, 2017). 


3. Self-defense. 

Vacation of petitioner’s, an inmate’s, convic- 
tions was improper because the courts below 
erred in concluding that counsel performed 
deficiently by exclusively pursuing a theory of 
self-defense because, if successful, the self-de- 
fense strategy trial counsel pursued would 
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have resulted in a complete acquittal of the 
attempted first-degree murder charge, T.C.A. 
§ 39-11-203(d), and likely would have resulted 
in an acquittal of the aggravated burglary 
charge by negating an essential element of the 
offense, T.C.A. §§ 39-14-402 and 39-14-4083. 
Felts v. State, 354 S.W.3d 266, 2011 Tenn. 
LEXIS 1060 (Tenn. Nov. 10, 2011). 

Petition for post-conviction relief was prop- 
erly denied because appellate counsel was not 
ineffective for failing to raise the issue of trial 
counsel’s alleged failure to request a self-de- 
fense instruction on appeal as the proof at trial 
did not fairly raise the issue of self-defense 
because the victim, an unarmed security guard, 
responded to an emergency call related to a 
gang fight in the mall; the victim was able to 
pin defendant against a booth; defendant’s 
friend then told the victim to let defendant go; 
the victim released defendant; defendant then 
pulled out a handgun and fired a fatal shot into 
the victim’s chest; and a witness testified that 
the victim was standing still with his hands at 
his side when defendant fired his weapon. Lo- 
verson v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 71 (Tenn. Crim. App. Jan. 30, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 347 (Tenn. May 22, 2017). 

Sufficient evidence supported defendant’s ag- 
gravated assault conviction because it showed 
defendant (1) intentionally or knowingly 
caused a victim to reasonably fear imminent 
bodily injury by pointing a gun at the victim, 
and (2) did not act in self-defense. State v. 
Howard, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 839 (Tenn. Crim. App. Sept. 13, 2017). 


4, Burden of Proof. 

There is no provision in the capital sentenc- 
ing scheme requiring a jury instruction that the 
state has the burden to disprove mitigating 
circumstances beyond a reasonable doubt. 
State v. Hodges, 944 S.W.2d 346, 1997 Tenn. 
LEXIS 234 (Tenn. 1997), rehearing denied, — 
S.W.3d —, 1997 Tenn. LEXIS 265 (Tenn. 1997), 
cert. denied, State v. Hodges, 522 U.S. 999, 118 
S. Ct. 567, 1389 L. Ed. 2d 407, 1997 U.S. LEXIS 
7140 (1997). 


5. Year and a Day Rule. 

The common law year and a day rule requir- 
ing that a murder victim’s death must occur 
within a year and a day of the fatal wound was 
not abolished by the provisions of the Criminal 
Sentencing Reform Act of 1989, but has been 
abolished by the Tennessee Supreme Court. 
State v. Rogers, 992 S.W.2d 393, 1999 Tenn. 
LEXIS 276 (Tenn. 1999), rehearing denied, — 
S.W.2d —, 1999 Tenn. LEXIS 314 (Tenn. June 
21, 1999), affd, Rogers v. Tennessee, 532 U.S. 
451, 121 S. Ct. 1693, 149 L. Ed. 2d 697, 2001 
U.S. LEXIS 3519 (2001). 

Retroactive application of the abolition of the 
year and a day rule as it existed at common law 
in Tennessee, did not deny defendant due pro- 
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cess of law; the court’s abolition of the year and 
a day rule was not unexpected and indefensible 
as the year and a day rule“is widely viewed as 
an outdated relic of the common law. Rogers v. 
Tennessee, 532 U.S. 451, 1218S. Ct. 1693, 149 L. 
Ed. 2d 697, 2001 U.S. LEXIS 3519 (2001). 


6. Mistake of Fact. 

Reasonable minds could accept ignorance or 
mistake of fact as a defense to premeditated 
first degree murder and counsel were deficient 
by failing to request a jury instruction on igno- 
rance or mistake of fact where: (1) Petitioner 
testified that he believed he removed all of the 
bullets from the gun and that the gun fired as 
he was “fumbling” with it; and (2) Petitioner’s 
theory at the trial was that he was mistaken in 
his belief that the gun was unloaded and that 
he did not intend to shoot the victim. Nesbit v. 
State, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 292 (Tenn. Crim. App. Mar. 28, 2013), 
affd, 452 S.W.3d 779, 2014 Tenn. LEXIS 917 
(Tenn. Nov. 14, 2014). 


7. Jury Instructions. é 

Without evidence either that the victim acted 
in a manner causing defendant to believe that 
the victim presented an imminent danger of 
death or serious bodily injury, there was no 
evidence that defendant’s force was immedi- 
ately necessary to protect against the victim; 
there was no basis to find that the evidence 
fairly raised an issue as to whether defendant 
acted in defense of either self or another, and 
the trial court’s refusal to instruct the jury on 
self-defense and defense of person was not 
error. State v. Estrada, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 896 (Tenn. Crim. App. Nov. 
30, 2016). 

Trial court did not err by refusing to instruct 
the jury on self-defense because the only evi- 
dence defendant presented was a witness’s tes- 
timony that she heard what she believed to be 
the victim rummaging through a knife drawer 
and leaving after defendant, but she did not see 
the act take place. State v. Rahman, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 180 (Tenn. 
Crim. App. Mar. 9, 2017). 


8. Construction. 

Statute does not identify state of passion as a 
defense to first or second degree murder and 
does no more than generally describe defenses 
within the context of the State’s burden of 
proof; the legislature plainly intended for state 
of passion produced by adequate provocation to 
be an element of the separate offense of volun- 
tary manslaughter, not a defense to second 
degree murder. State v. Moore, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 356 (Tenn. Crim. 
App. May 12, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 692 (Tenn. Sept. 22, 
2016), cert. denied, Moore v. Tennessee, 197 L. 
Ed. 2d 711, 137 S. Ct. 1580, — U.S. —, 2017 
U.S. LEXIS 2514 (U.S. Apr. 17, 2017). 
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39-11-204. Affirmative defense. 


(a) An affirmative defense in this title is so labeled by the phrase: “It is an 
affirmative defense to prosecution under ..., which must be proven by a 
preponderance of the evidence, that ...” or words of similar import. 

(b) The state is not required to negate the existence of an affirmative 
defense in the charge alleging commission of the offense. 

(c)(1) If a person intends to rely upon an affirmative defense, the person 

shall, no later than ten (10) days before trial, notify the district attorney 

general in writing of the intention, or at such time as the court may direct 
naming the affirmative defense or defenses to be asserted, and file a copy of 
the notice with the clerk. 

(2) Except as provided in this title, if there is a failure to comply with this 
subsection (c), the affirmative defense may not be raised; provided, that this 
shall not limit the right of the person to testify on the person’s own behalf. 

(3) The court may, for cause shown, allow late filing of the notice or grant 
additional time to the parties to prepare for trial or make other orders as 
may be appropriate. 

(4) Evidence of an intention to raise an affirmative defense, which is later 
withdrawn, is not admissible in any civil or criminal proceeding against the 
person who gave the notice of the intention. 

(5) This subsection (c) shall only apply in courts of record. 

(d) The issue of the existence of an affirmative defense may not be submitted 
to the jury unless it is fairly raised by the proof and notice has been provided 
according to subsection (c). 

(e) If the issue of the existence of an affirmative defense is submitted to the 
jury, the court shall instruct the jury that the affirmative defense must be 


established by a preponderance of the evidence. 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 5. 


Sentencing Commission Comments. This 
section prescribes the form, and the procedural 
and evidentiary consequences of an affirmative 
defense. A defense is an “affirmative defense” 
only if so designated in the criminal code. 

Since the matters at issue in affirmative 
defenses are peculiarly within the defendant’s 
knowledge, the defendant has the burden of 
raising the issue and proving, by a preponder- 
ance of evidence, the existence of the affirma- 
tive defense. To ensure that the prosecution is 
not surprised by the defendant’s use of an 
affirmative defense, subsection (d) requires the 
defendant to provide the prosecutors with writ- 
ten notice of the intent to use an affirmative 
defense. Under subsection (c), good cause for 
late filing is intended to include failure of or 
delays in discovery. 


Compiler’s Notes. 
The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 


have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Affirmative defense of claim of right to prop- 
erty, § 39-14-107. 

Affirmative defense of insanity, § 39-11-501. 

Affirmative defense of renunciation, § 39-12- 
104. 

Affirmative defense to carrying a weapon on 
school property, § 39-17-1310. 

Affirmative defense to criminal responsibility 
of a corporation, § 39-11-406. 

Affirmative defenses to be asserted in an- 
swer, § 40-30-108. 

Criminal exposure to HIV, HBV, HCV, affir- 
mative defenses to, § 39-13-109. 

Extortion, affirmative defenses to, § 39-14- 
112. 

Gambling, affirmative offenses to, § 39-17- 
502. 

Reports to law enforcement of certain inju- 
ries, affirmative defense to criminal liability, 
§ 38-1-101. 
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NOTES TO DECISIONS 


Analysis 


1. Defense Fairly Raised By Proof. 
2. Burden of Proof. 


1. Defense Fairly Raised By Proof. 

Court failed to properly instruct the jury on 
the affirmative defense for extortion found in 
T.C.A. § 39-14-112(b) because defendant in- 
quired into the possibility of a more favorable 
divorce settlement, his wife’s lawyer told defen- 
dant that his only option was to appeal, he then 
made a “list of demands,” and that evidence 
“fairly raised” the proposition that defendant 
reasonably believed that there was “harm 
done” to him and that his demands were “ap- 
propriate restitution”; the issue should have 


been submitted to the jury for them to deter- 
mine if defendant proved by a preponderance of 
the evidence that his actions were a result of a 
reasonable claim for appropriate restitution for 
harm done. Parris v. State, 236 S.W.3d 173, 
2007 Tenn. Crim. App. LEXIS 241 (Tenn. Crim. 
App. Mar. 15, 2007). 


2. Burden of Proof. 

In the case of the affirmative defense of 
renunciation, the burden of raising the defense 
rested with defendant, and, where the evidence 
supported the conclusion that there was no 
voluntary, complete renunciation on the part of 
defendant, he failed to carry his burden. State 
v. Jackson, 946 S.W.2d 329, 1996 Tenn. Crim. 
App. LEXIS 542 (Tenn. Crim. App. 1996). 


PART 3 
CULPABILITY 


39-11-301. Requirement of culpable mental state. 


(a1) A person commits an offense who acts intentionally, knowingly, 
recklessly or with criminal negligence, as the definition of the offense 
requires, with respect to each element of the offense. 

(2) When the law provides that criminal negligence suffices to establish 
an element of an offense, that element is also established if a person acts 
intentionally, knowingly or recklessly. When recklessness suffices to estab- 
lish an element, that element is also established if a person acts intention- 
ally or knowingly. When acting knowingly suffices to establish an element, 
that element is also established if a person acts intentionally. 

(b) Aculpable mental state is required within this title unless the definition 
of an offense plainly dispenses with a mental element. 

(c) If the definition of an offense within this title does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 


the culpable mental state. 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 1030, §§ 6, 
fe 


Sentencing Commission Comments. Sub- 
section (a) reduces the number of mental ele- 
ments to four. Section 39-11-302 defines each of 
the four. The former confusing distinction be- 
tween general and specific intent has been 
abandoned. 

The four mental elements are in a hierarchy. 
While each of the four elements is unique, 
subdivision (a)(2) provides that lesser levels of 
culpability are included in greater levels. For 
example, a person who acts “intentionally” also 
acts knowingly, recklessly and with criminal 
negligence. 

Subsection (b) creates a presumption that at 


least one of the four mental states is required 
for offenses within the criminal code. See Dun- 
can v. State, 26 Tenn. 148 (1846). 

An intent to punish without the requirement 
of a culpable mental state must be clear from 
the language of the statute creating the offense. 
Pappas v. State, 135 Tenn. 499, 188, S.W. 52 
(1916). Under subsection (c), offenses within 
this title which are silent regarding whether a 
culpable mental state is required will be pre- 
sumed to require at least recklessness. The 
better reasoned cases from other jurisdictions 
have reached this result in interpreting com- 
mon law authorities. See, e.g., People v. Angelo, 
246 N.Y. 451, 159 N.E. 394 (1927). 


Compiler’s Notes. 
The sentencing commission terminated June 
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30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Definitions of mental states, §§ 39-11-106, 
39-11-302. 


Law Reviews. 
Criminal Attempt — Murder Two: The Law 
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in Tennessee After State v. Kimbrough (Bar- 
bara Kritchevsky), 28 U. Mem. L. Rev. 3 (1997). 
Rethinking Presumed Knowledge of the Law 
in the Regulatory Age, 82 Tenn. L. Rev. 137 
(2014). 
The Language of Mens Rea, 67 Vand. L. Rev. 
1327 (2014). 
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. Application. 

In a prosecution for aggravated rape, statu- 
tory language required that “intentional,” 
“knowing,” or “reckless” all should have been 
charged to the jury as such elements related to 
“reckless” behavior favored the defense and did 
not affect the results of the trial. State v. Jones, 
889 S.W.2d 225, 1994 Tenn. Crim. App. LEXIS 
309 (Tenn. Crim. App. 1994), rehearing denied, 
— §.W.2d —, 1994 Tenn. Crim. App. LEXIS 371 
(Tenn. Crim. App. June 14, 1994), appeal de- 
nied, — S.W.2d —, 1994 Tenn. LEXIS 297 
(Tenn. Oct. 10, 1994), superseded by statute as 
stated in, State v. Woodcock, 922 S.W.2d 904, 
1995 Tenn. Crim. App. LEXIS 982 (Tenn. Crim. 
App. 1995). 

T.C.A. § 39-11-301 applied to a prosecution 
for escape because the escape statute makes no 
reference to a requisite mental state. State v. 
Anderson, 894 S.W.2d 320, 1994 Tenn. Crim. 
App. LEXIS 823 (Tenn. Crim. App. 1994). 

In a prosecution for aggravated assault, 
where the indictment charged a “knowing” as- 
sault, a jury instruction containing the mental 
element of “reckless” was not erroneous since 
“recklessly” is a lesser level of the mental 
element of “knowingly,” and if the state proved 
that defendant acted knowingly, it also would 
have proved that he acted recklessly. State v. 
Crowe, 914 S.W.2d 933, 1995 Tenn. Crim. App. 
LEXIS 623 (Tenn. Crim. App. 1995), appeal 
denied, — S.W.2d —, 1996 Tenn. LEXIS 43 
(Tenn. Jan. 8, 1996). 

Instructions that the offense of aggravated 
sexual battery included the mens rea element 
“that the defendant acted intentionally, know- 
ingly or recklessly” were incorrect; this mental 
state applies to the element as to whether the 
victim was less than 13 years of age. Under 
T.C.A. § 39-13-504, the act itself — i.e., the 
touching — must be intentional. State v. How- 
ard, 926 S.W.2d 579, 1996 Tenn. Crim. App. 
LEXIS 195 (Tenn. Crim. App. 1996), overruled, 


State v. Williams, 977 S.W.2d 101, 1998 Tenn. 
LEXIS 512 (Tenn. 1998). 

No culpable mental state is required for guilt 
of driving under the influence. State v. Turner, 
953 S.W.2d 213, 1996 Tenn. Crim. App. LEXIS 
618 (Tenn. Crim. App. 1996). 

Proof of intent, knowledge or recklessness is 
required to sustain a conviction for aggravated 
rape. State v. Hill, 954 S.W.2d 725, 1997 Tenn. 
LEXIS 524 (Tenn. 1997). 

An indictment charging aggravated rape in 
violation of T.C.A. § 39-13-502 met constitu- 
tional requirements of notice and form and was 
valid, even though it failed to allege a culpable 
mental state. State v. Hill, 954 S.W.2d 725, 
1997 Tenn. LEXIS 524 (Tenn. 1997). 

An indictment need not specify a culpable 
mental state as long as the language of the 
indictment is sufficient to meet the constitu- 
tional requirements of notice to the accused of 
the charge against which the accused must 
defend. Hart v. State, 21 S.W.3d 901, 2000 
Tenn. LEXIS 356 (Tenn. 2000). 

An indictment is not rendered void for failing 
to allege a specific mental state as long as it 
reasonably identifies the nature of the criminal 
conduct alleged by the state in compliance with 
T.C.A. § 40-13-202 and the requisite mental 
state can be inferred from the alleged conduct. 
Hart v. State, 21 S.W.3d 901, 2000 Tenn. LEXIS 
356 (Tenn. 2000). 

Habeas court properly dismissed petitioner’s 
application for writ of habeas corpus because 
the indictment charging petitioner with felony 
murder was valid since it referenced the stat- 
ute defining felony murder, T.C.A. § 39-13-202, 
and described the offense, which provided no- 
tice to petitioner of the charged offense; because 
the indictment set forth the specific underlying 
felony supporting the felony murder charge, 
the requisite mental state was obtainable by 
reviewing the robbery statute, T.C.A. § 39-138- 
401, providing adequate notice to petitioner of 
the charge against him. Cooper v. Carlton, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 267 
(Tenn. Crim. App. Apr. 30, 2012), appeal denied, 
— §.W.3d —, 2012 Tenn. LEXIS 560 (Tenn. 
Aug. 20, 2012), cert. denied, Cooper v. Sexton, 
185 L. Ed. 2d 203, 133 S. Ct. 1260, 568 U.S. 
1171, 2013 U.S. LEXIS 1298 (U.S. 2013). 


2. Instructions. 
Trial court properly instructed the jury on 


39-11-302 


rape of a child where it instructed the jury that 
defendant could be found guilty of the crime 
only if the State proved beyond a reasonable 
doubt that he acted either intentionally, know- 
ingly, or recklessly. State v. Clark, 452 S.W.3d 
268, 2014 Tenn. LEXIS 913 (Tenn. Nov. 10, 
2014), rehearing denied, — S.W.3d —, 2014 
Tenn. LEXIS 1028 (Tenn. Dec. 4, 2014), cert. 
denied, Clark v. Tennessee, 135 S. Ct. 2846, 192 
L. Ed. 2d 882, 2015 U.S. LEXIS 3937 (U.S. 
June 15, 2015). 

Because the offense of rape did not specify a 
requisite mental state, it was not error for the 
trial court to instruct the jury that it could find 
defendant guilty if he acted recklessly in rela- 
tion to the element of unlawful sexual penetra- 
tion. State v. Jordan, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 116 (Tenn. Crim. App. Feb. 
12, 2016), review denied and ordered not pub- 
lished, — S.W.3d —, 2016 Tenn. LEXIS 389 
(Tenn. June 23, 2016). 


3. Evidence Sufficient. 

While defendant was caring for the five-year- 
old victim, he consumed beer and marijuana 
and took the victim swimming at a lake without 
notifying his parents or supervising his activi- 
ties, and where defendant had no knowledge of 
the victim’s swimming abilities, defendant’s 
conduct met the definition of criminal negli- 
gence under T.C.A. § 39-11-301(a)(2); upon the 
victim’s death by drowning, evidence was suf- 
ficient to support defendant’s conviction for 
criminally negligent homicide under T.C.A. 
§ 39-13-212(a). State v. Campbell, 245 S.W.3d 
331, 2008 Tenn. LEXIS 9 (Tenn. Jan. 18, 2008). 

Proof that defendant intentionally caused the 
killing sufficed to prove that he knowingly 
caused the killing. State v. Short, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 290 (Tenn. Crim. 
App. May 7, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 693 (Tenn. Sept. 20, 2012). 


4, Mutually Exclusive Offenses Not 
Found. 
Defendant’s convictions for felony murder 


and for aggravated criminal trespass were not 
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mutually exclusive because the relevant of- 
fenses did not involve different mental states. 
For both aggravated burglary, which was the 
predicate felony for the felony murder convic- 
tion, and for aggravated criminal trespass, the 
State was required to prove that defendant 
acted with intent, knowledge, or recklessness. 
State v. Snipes, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 346 (Tenn. Crim. App. Apr. 12, 
2013), cert. denied, Snipes v. Tennessee, 187 L. 
Ed. 2d 796, 134 S. Ct. 920, — U.S. —, 2014 US. 
LEXIS 94 (U.S. 2014). 


5. Recklessly. 

Because the verdict did not reflect the mens 
rea with which defendant acted, it was unclear 
whether the jury unanimously found that the 
he either intentionally or knowingly assaulted 
the victim causing serious bodily injury, and his 
conviction for Class C felony aggravated as- 
sault could not stand; the jury was correctly 
instructed as to the meaning of intentionally, 
knowingly, and recklessly, and because the 
mens rea of reckless is a lesser mens rea of 
intentional or knowing, the jury was unani- 
mous in finding that defendant was guilty of 
reckless aggravated assault, and in order to do 
substantial justice, the conviction was so modi- 
fied. State v. Beaty, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 491 (Tenn. Crim. App. July 
8, 2016). 

Because the jury’s verdict did not reflect the 
mens with which it found defendant acted, it 
was unclear whether the jury unanimously 
found that defendant either intentionally or 
knowingly assaulted the victim causing serious 
bodily injury; because of this deficiency, defen- 
dant’s conviction for Class C felony aggravated 
assault could not stand, but because the mens 
rea of reckless is a lesser mens rea of inten- 
tional or knowing, and the jury was properly 
instructed and was unanimous in finding, at a 
minimum, that defendant was guilty of reck- 
less aggravated assault, the court imposed that 
conviction to do substantial justice. State v. 
Beaty, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 842 (Tenn. Crim. App. Nov. 8, 2016). 


39-11-302. Definitions of culpable mental state. 


(a) “Intentional” refers to a person who acts intentionally with respect to the 
nature of the conduct or to a result of the conduct when it is the person’s 
conscious objective or desire to engage in the conduct or cause the result. 

(b) “Knowing” refers to a person who acts knowingly with respect to the 
conduct or to circumstances surrounding the conduct when the person is aware 
of the nature of the conduct or that the circumstances exist. A person acts 
knowingly with respect to a result of the person’s conduct when the person is 
aware that the conduct is reasonably certain to cause the result. 

(c) “Reckless” refers to a person who acts recklessly with respect to circum- 
stances surrounding the conduct or the result of the conduct when the person 
is aware of but consciously disregards a substantial and unjustifiable risk that 
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the circumstances exist or the result will occur. The risk must be of such a 
nature and degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all the 
circumstances as viewed from the accused person’s standpoint. 

(d) “Criminal negligence” refers to a person who acts with criminal negli- 
gence with respect to the circumstances surrounding that. person’s conduct or 
the result of that conduct when the person ought to be aware of a substantial 
and unjustifiable risk that the circumstances exist or the result will occur. The 
risk must be of such a nature and degree that the failure to perceive it 
constitutes a gross deviation from the standard of care that an ordinary person 
would exercise under all the circumstances as viewed from the accused 


person’s standpoint. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. In- 
tentional conduct or an intentional result oc- 
curs when the defendant wants to do the act or 
achieve the criminal objective. A defendant acts 
knowingly, on the other hand, when he or she is 
aware of the conduct or is practically certain 
that the conduct will cause the result, irrespec- 
tive of his or her desire that the conduct or 
result will occur. 

Subsection (c), defining “reckless” conduct, 
provides liability for conscious risk creation 
where there is no desire that the risk occur or 
no awareness that it is practically certain to 
occur. 

Subsection (d) is in line with case law of 
Tennessee on the degree of negligence required 
for criminal culpability. The proposition that 
criminal liability be based on a higher degree of 
negligence than that required for civil liability 
is well settled. Claybrook v. State, 164 Tenn. 
440, 51 S.W.2d 499 (1932); Miller v. State, 164 
Tenn. 388, 50 S.W.2d 388, 50 S.W.2d 225 (1932); 
Copeland v. State, 154 Tenn. 7, 285 S.W. 565 
(1926). 


Compiler’s Notes. 
The sentencing commission terminated June 


30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Culpable mental states, §§ 39-11-106, 39-11- 
301. 

Definitions of mental states, § 39-11-106. 

Requirement of culpable mental states, § 39- 
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. Intentionally and Knowingly. 

Defendant’s conviction for aggravated as- 
sault required the state to establish beyond a 
reasonable doubt that the defendant’s actions 
were intentional or knowing, as defined by the 


criminal code; proof that occupants of a house 
were fearful when shots were fired into the 
house, while essential to establishing the actus 
reus, did not in any way establish this mens rea 
element, and defendant’s conviction could not 
stand on the basis of such evidence. State v. 
Wilson, 924 S.W.2d 648, 1996 Tenn. LEXIS 361 
(Tenn. 1996). 

Person can act knowingly irrespective of de- 
sire that conduct or result will occur when that 
person is aware of nature of conduct or where 
conduct is reasonably certain to cause result. 
State v. Gray, 960 S.W.2d 598, 1997 Tenn. Crim. 
App. LEXIS 544 (Tenn. Crim. App. 1997). 

Shooting at a car from a distance of one to one 
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and one-half car lengths is reasonably certain 
to result in the death of an occupant. State v. 
Kelley, 34 S.W.3d 471, 2000 Tenn. Crim. App. 
LEXIS 166 (Tenn. Crim. App. 2000), review or 
rehearing denied, — S.W.3d —, 2000 Tenn. 
LEXIS 667 (Tenn. Nov. 20, 2000). 

Second degree murder was a result-of-con- 
duct offense, and allowing the jury to convict 
based upon awareness of the nature of the 
conduct or circumstances surrounding the con- 
duct erroneously lessened the state’s burden of 
proof for the offense; the error in a jury charge 
regarding the “knowing” element was not 
harmless, because the only real issue at trial 
was the degree of homicide committed, which in 
turn rested upon the mens rea and appropriate 
conduct element. State v. Page, 81 S.W.3d 781, 
2002 Tenn. Crim. App. LEXIS 332 (Tenn. Crim. 
App. 2002). 

Evidence was insufficient to sustain a second 
degree murder conviction because the only 
proof that defendant caused a head injury to 
the victim were the victim’s reports that defen- 
dant “put her to the ground” and that she 
subsequently suffered a headache; there was no 
proof that defendant was aware that his treat- 
ment of the victim was “reasonably certain” to 
cause her death. State v. Parker, 350 S.W.3d 
883, 2011 Tenn. LEXIS 881 (Tenn. Sept. 23, 
2011). 

Defendant’s conviction for attempt to commit 
first-degree murder in violation of T.C.A. §§ 39- 
13-202(a) and 39-12-101 was appropriate be- 
cause, considering the totality of the facts and 
circumstances surrounding the crimes commit- 
ted against the victim in the course of the 
robbery, carjacking, and assault, the evidence 
was sufficient to demonstrate that a rational 
trier of fact could have concluded that defen- 
dant and his co-perpetrator, with premedita- 
tion, planned and intended to kill the victim, 
T.C.A. §§ 39-13-202(d), 39-11-302(a). State v. 
Davis, 354 S.W.3d 718, 2011 Tenn. LEXIS 962 
(Tenn. Oct. 17, 2011). 

Evidence that defendant repeatedly punched 
and kicked the victim all over her body, includ- 
ing her head, after she lost consciousness, caus- 
ing the victim’s brain to swell and eventually 
her death, was sufficient for the trier of fact to 
conclude defendant’s knowingly killed the vic- 
tim. State v. Lopez, 440 S.W.3d 601, 2014 Tenn. 
Crim. App. LEXIS 156 (Tenn. Crim. App. Feb. 
24, 2014), appeal denied, — S.W.3d —, 2014 
Tenn. LEXIS 492 (Tenn. June 20, 2014). 

Evidence supported defendant’s conviction 
because, although defendant claimed that a 
shotgun accidentally discharged, a law enforce- 
ment agent performed function tests on the 
shotgun and found that it would not acciden- 
tally discharge as defendant claimed. The doc- 
tor who performed an autopsy of the victim 
testified that the doctor believed that the victim 
was lying flat on floor when shot, and defendant 
held a baseball bat to demonstrate how the 
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shotgun was pointed downward when the shot 
was fired. State v. Ramsey, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 985°(Tenn. Crim. App. 
Oct. 29, 2014), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 63 (Tenn. Jan. 16, 2015), 
cert. denied, Ramsey v. Tennessee, 135 S. Ct. 
2809, 192 L. Ed. 2d 853, 2015 U.S. LEXIS 3727 
(U.S. June 8, 2015). 

Evidence was sufficient to support a convic- 
tion for first degree premeditated murder be- 
cause it was within the jury’s prerogative to 
reject testimony from experts that defendant 
lacked the mens rea required for this offense 
based on his intellect, brain injuries, and in- 
toxication by alcohol or drugs. The evidence 
showed that defendant and the victim had an 
extremely tumultuous relationship; moreover, 
he fled the crime scene after the stabbing and 
was ultimately detained by law enforcement in 
another state. State v. Blocker, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 372 (Tenn. Crim. 
App. May 18, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 650 (Tenn. Sept. 22, 
2016). 

Jury could have inferred that defendant in- 
tentionally used his motor vehicle in a way that 
caused the victim to reasonably fear imminent 
harm, and thus the evidence supported defen- 
dant’s convictions of aggravated assault and 
vandalism; defendant first encountered the vic- 
tim at the mailboxes in the subdivision and 
parked bumper to bumper with her car, as she 
had parked in the wrong direction, and when 
she tried to back out, he rammed his car into 
her car, and as she drove away, he followed her 
and rammed her car again, and the damage to 
her car was more than $1,000. State v. Wind- 
row, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 455 (Tenn. Crim. App. June 28, 2016). 

Evidence was sufficient to sustain defen- 
dant’s two convictions for aggravated assault 
because the State proved he intended to cause 
the officers to reasonably fear imminent bodily 
injury by the display of a deadly weapon; the 
officers testified that they were scared when 
defendant pointed a shotgun in their director, 
and ajury could have found that defendant was 
aware that his conduct caused the officers to 
fear injury. State v. Willis, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 675 (Tenn. Crim. App. 
Sept. 9, 2016). 

Evidence sufficiently established that defen- 
dant engaged in a shoot-out and, acting in a 
state of passion produced by adequate provoca- 
tion because of being shot at after attempting to 
stop a robbery, he shot back at the car in which 
four rival gang members rode, and he at- 
tempted to kill the occupants therein; his con- 
victions of three counts of attempted voluntary 
manslaughter against two co-defendants and 
one victim was proper. State v. North, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 799 (Tenn. 
Crim. App. Oct. 26, 2016). 
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Evidence was sufficient to support defen- 
dant’s conviction for facilitation of possession 
with intent to deliver .5 grams or more of 
cocaine within 1,000 feet of a school because 
defendant was in close proximity to the duffel 
bags containing cocaine, defendant admitted 
ownership of one of the bags, defendant’s stu- 
dent identification was found in one of the bags, 
and defendant knowingly provided substantial 
assistance to another individual and that indi- 
vidual’s drug operation by possessing and safe- 
guarding the drugs. State v. Gibson, 506 S.W.3d 
450, 2016 Tenn. LEXIS 832 (Tenn. Nov. 16, 
2016). 

Evidence was sufficient to support defen- 
dant’s conviction for the first degree premedi- 
tated murder of defendant’s spouse because 
defendant acted intentionally and with pre- 
meditation in that defendant, following an ar- 
gument with the victim, shot the door to the 
victim’s apartment multiple times and then 
kicked open the door. Once inside, defendant 
repeatedly fired a gun at the unarmed victim 
while the victim was retreating and begging for 
mercy, broke into the bathroom when the vic- 
tim hid in the bathroom, and shot the victim 
multiple times. State v. Durant, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 30 (Tenn. Crim. 
App. Jan. 18, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 311 (Tenn. May 18, 2017). 

Defendant’s sole act of firing one bullet to- 
ward the occupants of an apartment was not 
sufficient to support three convictions for at- 
tempted second degree murder, as the evidence 
did not show that he acted with the objective to 
cause the killing of three victims or that he 
believed firing one bullet would cause the kill- 
ing of three victims, who were spread out across 
two rooms, without further conduct on his part. 
State v. Turner, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 337 (Tenn. Crim. App. May 5, 
2017). 

Evidence was sufficient to support defen- 
dant’s conviction of second-degree murder, 
rather than voluntary manslaughter, because it 
showed that in the months prior to the shooting 
arguments between defendant and his wife had 
escalated, defendant admitted to policy that 
after escaping his wife with the knife he re- 
trieved his loaded handgun from the shed and 
aimed it at his wife, an agent concluded that 
the handgun was not malfunctioning, and a 
physician testified that the gun had been fired 
from between six inches and three feet. State v. 
Langston, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 374 (Tenn. Crim. App. May 12, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
603 (Tenn. Sept. 22, 2017). 

Defendant acted intentionally because wit- 
nesses testified that defendant chased seven 
unarmed victims, with no evidence of provoca- 
tion presented, fired at least eleven gunshots at 
the victims, and one of the victims died as the 
result of a gunshot wound to the victim’s neck, 
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which was fired at the victim in relatively close 
proximity. State v. Sims, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 814 (Tenn. Crim. App. 
Sept. 5, 2017). 

Evidence was sufficient to convict defendant 
of second degree murder because he was home 
with the victim, his mother, on the morning she 
died; defendant’s wife saw him in the victim’s 
room in the hours before her death; the wife 
heard a scream and, when she questioned de- 
fendant about what had happened, he re- 
sponded, from the victim’s room, that the vic- 
tim had fallen and that he would take care of 
her; the victim was found hours later in her 
bedroom having been beaten to death; the day 
before her death, defendant sold the victim’s 
jewelry for cash; the victim’s blood was found 
on defendant’s clothes; and it was defendant 
who was last seen with the victim in the hours 
shortly before she died. State v. Knight, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 881 
(Tenn. Crim. App. Sept. 28, 2017). 

Evidence was sufficient to find defendant 
guilty of violating the sexual offender registry’s 
requirements because he was convicted of ag- 
gravated sexual battery in Kansas, which was 
classified in Tennessee as a violent sexual of- 
fense; as he was homeless, he was required to 
report to a probation and parole officer 
monthly; after five months, he quit reporting to 
the officer; he provided written acknowledg- 
ment that he was aware of and understood the 
requirements of the Tennessee Sexual Offender 
and Violent Sexual Offender Registration, Veri- 
fication, and Tracking Act of 2004; and, based 
on his signature on the registration and forms, 
the law presumed he had knowledge of the Act’s 
registration, verification, and tracking require- 
ments. State v. Hoss, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 1033 (Tenn. Crim. App. Dec. 
15, 2017). 

Evidence presented at trial supported the 
jury’s finding of premeditation in the shooting 
death of the victim because the victim was 
unarmed when the victim was killed, defendant 
did not render aid and immediately fled the 
scene after firing shots at the victim, eyewit- 
ness testified that three to four shots were fired 
without any provocation from the victim, and 
the victim was shot in the back. State v. Davis, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 54 
(Tenn. Crim. App. Jan. 26, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of second-degree murder be- 
cause it showed that he shot the victim several 
times after he greeted the victim at his door, the 
victim identified his shooter using a known 
nickname for defendant, the casings recovered 
from the crime scene matched the weapon 
owned by defendant, and the medical examiner 
testified that the victim’s cause of death was 
the result of multiple gunshot wounds. State v. 
Starks, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 171 (Tenn. Crim. App. Mar. 5, 2018). 
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Evidence was sufficient to support defen- 
dant’s conviction of possession of contraband in 
a penal institution; the jury could have inferred 
defendant’s knowledge of the contraband based 
on his failure to take advantage of multiple 
opportunities to turn over the controlled sub- 
stance, the manner in which it was concealed, 
and defendant’s control over the location where 
the drugs were located. State v. Champion, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 392 
(Tenn. Crim. App. May 18, 2018). 


2. Reckless. 

Punitive damage award of $20,000,000 
against automobile manufacturer in a wrongful 
death action did not violate manufacturer’s due 
process rights even though the ratio between 
the compensatory damage award and the puni- 
tive damage award was one to 5.35 because 
manufacturer's conduct was_ reprehensible 
where even though it had knowledge of the 
danger it continued to sell its vehicles in an 
unreasonably dangerous condition for years; 
court held that punitive damage award of 
$125,000, the maximum fine for reckless homi- 
cide, would not adequately punish manufac- 
turer or deter future instances of similar con- 
duct. Flax v. DaimlerChrysler Corp., 272 
S.W.3d 521, 2008 Tenn. LEXIS 505 (Tenn. July 
24, 2008), rehearing denied, Flax v. Daim- 
lerchrysler Corp., — S.W.38d —, 2008 Tenn. 
LEXIS 970 (Tenn. Nov. 12, 2008), cert. denied, ,, 
556 U.S. 1257, 129 S: Ct. 2433, 174 L. Ed. 2d 
227, 2009 U.S. LEXIS 3910 (U.S. 2009), super- 
seded by statute as stated in, Grant v. Kia 
Motors Corp., — F. Supp. 2d —, 2016 U.S. Dist. 
LEXIS 157325 (E.D. Tenn. May 10, 2016), su- 
perseded by statute as stated in, Cone v. Han- 
kook Tire Co., — F. Supp. 2d —, 2017 U.S. Dist. 
LEXIS 8607 (W.D. Tenn. Jan. 23, 2017). 

In a case where one passenger was killed and 
the others were injured, the evidence was suf- 
ficient to convict defendant of vehicular homi- 
cide by intoxication, vehicular assault with 
intoxication, and reckless endangerment be- 
cause, although defendant initially asked other 
passengers to drive his vehicle, he later as- 
sumed control of the vehicle with the knowl- 
edge that not all of the passengers had access to 
seat belts; at that time, according to a passen- 
ger, defendant’s speech was slurred and his 
eyes appeared glassy; defendant drove at a high 
rate of speed, clipped a culvert by a driveway, 
and lost control of and flipped the vehicle; and 
an analysis of defendant’s blood showed the 
presence of drugs that affected his central ner- 
vous system. State v. Clark, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 601 (Tenn. Crim. App. 
Aug. 15, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 903 (Tenn. Nov. 22, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions for reckless endangerment 
and reckless aggravated assault because the 
State of Tennessee presented evidence that 


CRIMINAL OFFENSES 62 


defendant placed the numerous occupants of a 
home into imminent danger of death or serious 
bodily injury by recklessly firing a rifle through 
the walls of the home, causing bodily injury to 
the victim of the gunshot. State v. Butts, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 243 
(Tenn. Crim. App. Mar. 29, 2018). 


3. —Awareness Factor. 

Defendant does not have to be aware of his 
conduct and aware that his conduct would 
cause the result of death to be convicted of 
second-degree murder. State v. Rutherford, 876 
S.W.2d 118, 1993 Tenn. Crim. App. LEXIS 639 
(Tenn. Crim. App. 1993). 

What differentiates recklessness from “crimi- 
nal negligence” is the degree of awareness — 
that is, recklessness includes awareness, but 
disregard, of a risk while criminal negligence 
involves a lack of awareness when one should 
be aware. State v. Gillon, 15 S.W.3d 492, 1997 
Tenn. Crim. App. LEXIS 1024 (Tenn. Crim. 
App. 1997). 


4, Criminal Negligence. 

The statutory definition of criminal negli- 
gence is not unconstitutionally vague. State v. 
Butler, 880 S.W.2d 395, 1994 Tenn. Crim. App. 
LEXIS 213 (Tenn. Crim. App. 1994). 

For conduct to constitute criminal negli- 
gence, the accused must know, or should know, 
that his or her conduct, or the result of that 
conduct, will imperil the life of another given 
the circumstances that exist when the conduct 
takes place. State v. Adams, 916 S.W.2d 471, 
1995 Tenn. Crim. App. LEXIS 876 (Tenn. Crim. 
App. 1995). 

Determination that defendant was reckless 
in the operation of his truck led to the inevi- 
table conclusion that the defendant was also 
criminally negligent. State v. Gillon, 15 S.W.3d 
492, 1997 Tenn. Crim. App. LEXIS 1024 (Tenn. 
Crim. App. 1997). 


5. —Substantial and Unjustifiable Risk. 

T.C.A. § 39-11-302(d) views the situation 
through the eyes of the suspect and whether he 
could have perceived and then chosen to ignore 
a “substantial and unjustifiable risk.” State v. 
Slater, 841 S.W.2d 841, 1992 Tenn. Crim. App. 
LEXIS 726 (Tenn. Crim. App. 1992). 

When a driver disregards a stop sign and 
enters a four-lane, divided highway, and with- 
out slowing down, crosses through a median 
connector, the risk of injury is surely a “sub- 
stantial and unjustifiable risk.” State v. Gillon, 
15 S.W.3d 492, 1997 Tenn. Crim. App. LEXIS 
1024 (Tenn. Crim. App. 1997). 


6. Evidence Sufficient. 

Defendant failed to show that a rational trier 
of fact could not have found him guilty beyond 
a reasonable doubt of second-degree murder; 
the defendant actively sought out a knife and 
chased his brother from corner to corner in the 
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trailer, he stabbed victim twice while chasing 
him, and a reasonable trier of fact could have 
found that the defendant was aware of the 
nature of his conduct or was practically certain 
that the conduct would cause the result. State 
v. Rutherford, 876 S.W.2d 118, 1993 Tenn. 
Crim. App. LEXIS 639 (Tenn. Crim. App. 1993). 

Evidence was sufficient for the jury reason- 
ably to infer that the defendant committed the 
knowing killing of the victim. State v. Copenny, 
888 S.W.2d 450, 1993 Tenn. Crim. App. LEXIS 
401 (Tenn. Crim. App. 1993), appeal denied, 
State v. Copeny, — S.W.2d —, 1993 Tenn. 
LEXIS 351 (Tenn. 1993). 

In a prosecution for aggravated rape and 
aggravated sexual battery, mere recklessness 
as to the age of the victim was sufficient evi- 
dence to establish defendant’s guilt for either 
crime. State v. Parker, 887 S.W.2d 825, 1994 
Tenn. Crim. App. LEXIS 314 (Tenn. Crim. App. 
1994). 

In a prosecution for aggravated assault, tes- 
timony that defendant looked directly at the 
victim when he kicked her was sufficient proof 
that he acted intentionally, and the state did 
not have to demonstrate that he intended to 
cause serious bodily injury to the victim. State 
v. Crowe, 914 S.W.2d 933, 1995 Tenn. Crim. 
App. LEXIS 623 (Tenn. Crim. App. 1995), ap- 
peal denied, — S.W.2d —, 1996 Tenn. LEXIS 43 
(Tenn. Jan. 8, 1996). 

Evidence was sufficient to enable a rational 
trier of fact to find the essential elements of 
second-degree murder, a knowing killing of 
another, beyond a reasonable doubt. State v. 
Summerall, 926 S.W.2d 272, 1995 Tenn. Crim. 
App. LEXIS 1009 (Tenn. Crim. App. 1995). 

One who participates in beating another per- 
son over the head with a brick ought to be 
aware of a substantial and unjustifiable risk 
that death will occur and therefore would be 
“criminally negligent” under T.C.A. § 39-11- 
302(d); alternatively, an ordinary person engag- 
ing in such conduct would be aware of the 
substantial and unjustifiable risk that death 
will occur and therefore would be “reckless” 
under T.C.A. § 39-11-302(c); similarly, partici- 
pation in beating a victim over the head with a 
brick is conduct reasonably certain to cause 
death and therefore a participant in such be- 
havior would be “knowing” under T.C.A. § 39- 
11-302(b). State v. Ely, 48 S.W.3d 710, 2001 
Tenn. LEXIS 600 (Tenn. 2001), cert. denied, 
Bowers v. Tennessee, 534 U.S. 979, 122 S. Ct. 
408, 151 L. Ed. 2d 310, 2001 U.S. LEXIS 9880 
(2001). 

Evidence was sufficient to show that four 
gang members who engaged in the kidnapping 
of two gang members, were criminally respon- 
sible for the ensuing death of one of the gang 
members. Proof of premeditation was abun- 
dant; deadly weapons were used and witnesses 
testified that defendants were part of the crowd 
beating the unarmed victim with bats, jack 
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irons, crowbars, and hammers. State v. Mick- 
ens, 123 S.W.3d 355, 2003 Tenn. Crim. App. 
LEXIS 107 (Tenn. Crim. App. 2003), review or 
rehearing denied, — S.W.3d —, 2003 Tenn. 
LEXIS 805 (Tenn. Sept. 2, 2003). 

Evidence was sufficient to sustain defen- 
dant’s reckless endangerment conviction where 
defendant left his shotgun, which he knew to be 
loaded and cocked, in woods that were 50 feet 
behind a house. The time he left the gun, 
defendant was fleeing from the police, and 
while there were no children or other persons in 
the woods at that time, defendant had seen 
children playing at a nearby residence. State v. 
Goodwin, 143 S.W.3d 771, 2004 Tenn. LEXIS 
552 (Tenn. 2004), rehearing denied, — S.W.3d 
—, 2004 Tenn. LEXIS 696 (Tenn. 2004). 

Evidence was sufficient to convict a woman 
and her lover of premeditated first degree mur- 
der under T.C.A. §§ 39-13-202 and 39-11- 
302(a) where the woman’s version of events 
was inconsistent with the physical evidence 
because the autopsy of the victim, her husband, 
revealed that he had been shot six times in the 
head with a .22 caliber gun prior to the wom- 
an’s departure for the grocery store, and there 
were email messages between the defendants 
that could be fairly characterized as an ongoing 
discussion of various methods of murder. State 
v. Watson, 227 S.W.3d 622, 2006 Tenn. Crim. 
App. LEXIS 259 (Tenn. Crim. App. 2006), ap- 
peal denied, State v. Brooks, — S.W.3d —, 2006 
Tenn. LEXIS 620 (Tenn. July 3, 2006). 

Evidence was sufficient to support defen- 
dant’s conviction of reckless endangerment be- 
cause he temporarily pinned the officer be- 
tween the victim’s car and another car. State v. 
Wilson, 211 S.W.3d 714, 2007 Tenn. LEXIS 22 
(Tenn. 2007). 

Evidence was sufficient to sustain defen- 
dant’s convictions for first degree premeditated 
murder and facilitation of attempted first de- 
gree premeditated murder, because defendant 
and his accomplices formed a firing line while 
at least two of them aimed their weapons 
toward a group of unarmed persons, and with- 
out provocation opened fire; two bullets struck 
and killed one victim, a third bullet struck and 
injured another victim, and defendant ren- 
dered no aid to the victims. Finch v. State, 226 
S.W.3d 307, 2007 Tenn. LEXIS 534 (Tenn. June 
4, 2007). 

Evidence was sufficient to convict defendant 
of possession of cocaine with intent to sell 
because: (1) Defendant took off on foot and got 
into a scuffle with a police officer; (2) After 
defendant was arrested, the officer located a 
blue container filled with .5 grams of cocaine 
near the area where the scuffle took place; (3) 
Defendant claimed that the cocaine was for his 
personal use; (4) The officer testified that the 
amount discovered was not consistent with 
personal use; (5) No drug paraphernalia was 
found; and (6) Defendant was spotted in a 
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location known for illegal drug sales. State v. 
Nelson, 275 S.W.3d 851, 2008 Tenn. Crim. App. 
LEXIS 346 (Tenn. Crim. App. Apr. 24, 2008). 

Because the state needed to prove only that 
petitioner intentionally attempted to kill some- 
one (and not necessarily anyone specifically) 
the evidence was plainly sufficient to support 
petitioner’s attempted first degree murder con- 
viction, and he was not entitled to habeas relief; 
the evidence produced at trial revealed that 
petitioner, after threatening to get a gun and 
return to kill either two specific individuals, or 
everyone, went to his house, retrieved his shot- 
gun, and upon returning to the tavern, fired the 
shotgun into the tavern. Krantz v. Lindamood, 
594 F.3d 896, 2010 FED App. 43P, 2010 U.S. 
App. LEXIS 3008 (6th Cir. Feb. 17, 2010), cert. 
denied, 562 U.S. 869, 131 S. Ct. 166, 178 L. Ed. 
2d 98, 2010 U.S. LEXIS 6657 (U.S. 2010). 

Evidence that defendant shot the victim in 
the abdomen at close range, which was likely to 
cause the victim’s death, was sufficient to sup- 
port defendant’s convictions for second degree 
murder and reckless homicide. State v. Davis, 
— §.W.3d —, 2013 Tenn. Crim. App. LEXIS 431 
(Tenn. Crim. App. May 21, 2013), affd, 466 
S.W.3d 49, 2015 Tenn. LEXIS 463 (Tenn. June 
3, 2015). 

Sufficient evidence supported defendant’s 
drug and conspiracy convictions because (1) a 
jury could infer from evidence that a portion of 
the substance defendant sold was cocaine that 
the entire substance was cocaine, and (2) the 
evidence showed defendant’s implied under- 
standing with a co-defendant. State v. Murchi- 
son, —S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
127 (Tenn. Crim. App. Feb. 12, 2016), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 555 
(Tenn. Aug. 18, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions for conspiracy to sell more 
than 26 grams of cocaine within 1,000 feet of a 
school and conspiracy to deliver more than 26 
grams of cocaine within 1,000 feet of a school 
where it showed that he personally sold cocaine 
to the confidential informant on several occa- 
sions, he communicated with his co-defendant 
about selling cocaine to the informant, he was 
present for a buy between the co-defendant and 
the informant at a carwash, he discussed the 
co-defendant’s drug prices with the informant, 
and acted as a drug courier between the co- 
defendant and the informant. State v. Graham, 
— 8.W.3d —, 2016 Tenn. Crim. App. LEXIS 175 
(Tenn. Crim. App. Mar. 8, 2016). 

Evidence was sufficient to convict defendant 
of aggravated assault because defendant either 
intended to use a deadly weapon to cause bodily 
injury to the second victim or was aware that 
his conduct of shooting into the front seat of the 
vehicle where the second victim was sitting 
beside the first victim was reasonably certain to 
result in bodily injury to the second victim. 
State v. Brown, — S.W.3d —, 2016 Tenn. Crim. 
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App. LEXIS 274 (Tenn. Crim. App. Apr. 12, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 653 (Tenn. Sept. 22, 2016). 

Evidence was sufficient to convict defendant 
of aggravated assault because defendant acted 
at least knowingly in causing the two backseat 
passengers to reasonably fear imminent bodily 
injury as defendant was aware that his conduct 
of using a deadly weapon to shoot into the 
victim’s vehicle was reasonably certain to cause 
the other passengers in the vehicle to reason- 
ably fear imminent bodily injury. State v. 
Brown, — S8.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 274 (Tenn. Crim. App. Apr. 12, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
653 (Tenn. Sept. 22, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of reckless endangerment 
against his two-month-old daughter where it 
showed that he shot into the driver’s car while 
his daughter was strapped in her infant carrier 
in the backseat, defendant knew that the vic- 
tim was in the vehicle because he had placed 
her there, he recklessly shot through the win- 
dow of the car on the passenger side, and he 
walked around to the driver’s side and fired 
multiple shots into the car. State v. Bailey, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 468 
(Tenn. Crim. App. June 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 770 
(Tenn. Oct. 20, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of possession of 150 grams or 
more of heroin with the intent to sell or distrib- 
ute where it showed that a package containing 
heroin was addressed to a fictitious person, 
when a detective posing as a delivery person 
approached the residence on the package defen- 
dant ran toward him from the other side of the 
duplex, defendant told the detective that it was 
his house, he followed the detective to the truck 
to retrieve the package, and he was arrested 
after receiving it. State v. Gonzalez-Fonesca, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 526 
(Tenn. Crim. App. July 21, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 51 (Tenn. 
Jan. 19, 2017). 

Sufficient evidence supported defendant’s 
second-degree murder conviction because a 
jury could reasonably infer that defendant 
knowingly killed the victim. State v. Holling- 
sworth, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 17 (Tenn. Crim. App. Jan. 11, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
352 (Tenn. May 24, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted second-degree 
murder because a witness and the victim gave 
accounts of witnessing defendant stab the vic- 
tim multiple times after an argument, and a 
paramedic testified that the victim had to be 
transported to the hospital for immediate sur- 
gery. State v. Rahman, — S.W.3d —, 2017 Tenn. 
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Crim. App. LEXIS 180 (Tenn. Crim. App. Mar. 
9, 2017). 

Evidence was sufficient to support defen- 
dants’ second-degree murder convictions where 
it established that defendants approached the 
victim and his friends at an apartment com- 
plex, produced guns, fired multiple shots at the 
victim, and fled the scene. State v. Flynn, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 350 
(Tenn. Crim. App. May 5, 2017), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 600 (Tenn. 
Sept. 22, 2017). 

For purposes of T.C.A. §§ 39-14-146, 39-14- 
105, 39-11-302(b), the evidence was sufficient to 
show defendant intended to deprive the store of 
the laptop and knowingly caused it to be re- 
moved from the store, and a jury could have 
found that the laptop had a fair market value of 
$750, given the testimony; defendant exited the 
store with a man carrying the laptop, refused 
the store employee’s request to inspect the 
contents of the bag, and drove away. State v. 
Moore, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 567 (Tenn. Crim. App. June 29, 2017). 

Evidence was sufficient to convict defendant 
of criminally negligent homicide and two 
counts of attempted aggravated robbery be- 
cause defendant went to the apartment of the 
victim’s first son in search of drugs; he was 
wearing a black hoodie and a cap; the victim, 
his wife, and his second son left the apartment 
to go home, but, as they were leaving in their 
vehicle, three men wearing black hoodies ap- 
proached the vehicle to rob them; the victim’s 
sons recognized defendant as one of the three 
men as he was wearing the same clothing that 
he wore earlier to the apartment; the second 
son testified that defendant shot the victim; 
- and the first son testified that he was 100% 
percent sure that defendant was the person he 
saw committing the robbery. State v. Gergish, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 705 
(Tenn. Crim. App. Aug. 11, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 857 
(Tenn. Dec. 6, 2017). 

Evidence was sufficient to convict defendant 
of aggravated child abuse of the three-month- 
old victim because, other than some slight 
congestion, the victim was healthy when her 
mother dropped her off with defendant; a video 
recorded on defendant’s phone at 12:45 that 
afternoon showed the victim appearing un- 
harmed and not displaying any symptoms of a 
severe brain injury; the victim’s injuries were 
discovered around 2:03 p.m. when defendant’s 
neighbor called 911; a child abuse pediatrician 
classified the injuries as non-accidental; and it 
was reasonable for the jury to conclude that 
defendant knowingly inflicted the injuries as 
she was the only person capable of inflicting 
such injuries on the victim at the time they 
were sustained. State v. Humphrey, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 854 (Tenn. 
Crim. App. Sept. 19, 2017). 
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Evidence was sufficient to support defen- 
dant’s convictions for three counts of aggra- 
vated child abuse because defendant knowingly 
engaged in the conduct that resulted in the 
victim’s bone fractures; the two-month-old vic- 
tim had nine bone fractures, a doctor concluded 
that the fractures were the result of blunt force 
trauma to the chest or any type of squeezing 
mechanism, and defendant admitted to becom- 
ing frustrated with the victim and squeezing 
him. State v. McDuffie, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 865 (Tenn. Crim. App. Sept. 
26, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 807 (Tenn. Nov. 16, 2017). 

Evidence was sufficient to convict defendant 
of theft of property valued over $10,000 but less 
than $60,000 because defendant was driving 
the truck that had been reported stolen by the 
owner; when stopped near a repair shop, defen- 
dant told officers that he thought the truck 
belonged to another individual and that he was 
taking it for repairs; and the reasons given by 
defendant for driving the truck were contra- 
dicted by the other individual’s testimony at 
trial that he did not operate a trucking com- 
pany at the time and did not employ defendant 
as a driver or repairman. State v. Richards, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 956 
(Tenn. Crim. App. Nov. 14, 2017). 

Evidence was sufficient to convict defendant 
of the first-degree, felony murder of the first 
victim, his estranged wife, committed during 
the first-degree, attempted murder of the sec- 
ond victim because defendant’s course of action 
in obtaining a gun in advance of the shooting, 
lying in wait, undetected outside of the home, 
attacking the first victim by grabbing her and 
pointing a gun to her head, threatening to shoot 
both victims, shooting the first victim, and then 
fleeing the scene established his conscious ob- 
jective was to kill both victims; defendant ad- 
mitted that he intended to kill the second 
victim; and the State established defendant 
committed the first-degree, attempted murder 
of the second victim with sufficient evidence. 
State v. Beverly, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1029 (Tenn. Crim. App. Nov. 28, 
2017). 

Evidence was sufficient to convict defendant 
of reckless endangerment because defendant 
engaged in reckless conduct that placed the 
victim in imminent danger of death or serious 
bodily injury when he used a pocketknife to 
slash the victim four times; the jury acted 
within its province if it rejected defendant’s 
testimony that he merely acted to defend him- 
self by reaching for and using his knife to injure 
the unarmed victim, who punched defendant; 
and the jury was within its province if it deter- 
mined that defendant’s use of a knife was an 
unreasonable response to the use or threatened 
use of unlawful force by the victim or that 
defendant’s use of deadly force was not based 
upon reasonable beliefs. State v. Dixon, — 
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S.W.3d —, 2017 Tenn. Crim. App. LEXIS 1032 
(Tenn. Crim. App. Dec. 15, 2017). 

Evidence was sufficient to establish that de- 
fendant premeditatedly and _ intentionally 
killed the victim because defendant acquired a 
gun prior to the victim’s killing, he drove 
around for approximately thirty minutes ob- 
serving the victim before he exited his car and 
shot the victim in the back of the head, and he 
fled the scene and threw the murder weapon in 
a lake; defendant testified that upon seeing the 
victim, he knew he was going to shoot the 
victim. State v. Crowley, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 34 (Tenn. Crim. App. 
Jan. 17, 2018). 

Evidence was sufficient to support defen- 

dant’s conviction of attempted second degree 
murder because it showed that defendant ap- 
proached the victims after they left a store, he 
pulled out his gun, the victims began walking 
backwards, defendant attempted to hit one 
victim with a glass bottle, both victims fell, and 
when the second victim reached for the gun 
defendant shot him. State v. Johnson, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 62 (Tenn. 
Crim. App. Jan. 30, 2018). 
_ Evidence was sufficient to convict defendant 
mother of aggravated child neglect because she 
acknowledged that she noticed blisters on the 
10-month-old victim on a Wednesday and 
Thursday; defendant was told that the victim 
should be taken to a doctor or a children’s 
hospital; defendant did not take the victim for 
medical treatment until she was forced to do so 
five or six days after he was injured; 15% of his 
total body surface was covered with second 
degree burns; the first two or three days of the 
victim’s burns were the most painful; he could 
have been treated immediately with narcotics 
and steroids to lessen the swelling and decrease 
the pain from his eye injuries; and the lack of 
medical treatment caused him to suffer excru- 
ciating pain. State v. Lopez, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 188 (Tenn. Crim. App. 
Mar. 13, 2018). 

Evidence was sufficient to convict defendant 
of reckless endangerment because the 12-year- 
old victim testified that after he ran out of the 
house, he observed bullets flying past him and 
heard bullets ricocheting off the truck he was 
hiding behind. State v. Grant, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 294 (Tenn. Crim. 
App. Jan. 4, 2018). 
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Defendant was not entitled to a judgment of 
acquittal because sufficient evidence supported 
defendant’s conviction for attempted second- 
degree murder, as the evidence showed defen- 
dant approached the victim from behind and 
slashed the victim’s throat from ear to ear. 
State v. Wilson, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 351 (Tenn. Crim. App. May 7, 
2018). 


7. Jury Instructions. 

In a prosecution for aggravated rape, statu- 
tory language required that “intentional,” 
“knowing,” or “reckless” all should have been 
charged to the jury as such elements related to 
“reckless” behavior favored the defense and did 
not affect the results of the trial. State v. Jones, 
889 S.W.2d 225, 1994 Tenn. Crim. App. LEXIS 
309 (Tenn. Crim. App. 1994), rehearing denied, 
— §.W.2d —, 1994 Tenn. Crim. App. LEXIS 371 
(Tenn. Crim. App. June 14, 1994), appeal de- 
nied, — S.W.2d —, 1994 Tenn. LEXIS 297 
(Tenn. Oct. 10, 1994), superseded by statute as 
stated in, State v. Woodcock, 922 S.W.2d 904, 
1995 Tenn. Crim. App. LEXIS 982 (Tenn. Crim. 
App. 1995). 

In a prosecution for aggravated assault, 
where the indictment charged a “knowing” as- 
sault, a jury instruction containing the mental 
element of “reckless” was not erroneous since 
“recklessly” is a lesser level of the mental 
element of “knowingly,” and if the state proved 
that defendant acted knowingly, it also would 
have proved that he acted recklessly. State v. 
Crowe, 914 S.W.2d 933, 1995 Tenn. Crim. App. 
LEXIS 623 (Tenn. Crim. App. 1995), appeal 
denied, — S.W.2d —, 1996 Tenn. LEXIS 43 
(Tenn. Jan. 8, 1996). 

Reasonable minds could accept ignorance or 
mistake of fact as a defense to premeditated 
first degree murder and counsel were deficient 
by failing to request a jury instruction on igno- 
rance or mistake of fact where: (1) Petitioner 
testified that he believed he removed all of the 
bullets from the gun and that the gun fired as 
he was “fumbling” with it; and (2) Petitioner’s 
theory at the trial was that he was mistaken in 
his belief that the gun was unloaded and that 
he did not intend to shoot the victim. Nesbit v. 
State, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 292 (Tenn. Crim. App. Mar. 28, 2018), 
affd, 452 S.W.3d 779, 2014 Tenn. LEXIS 917 
(Tenn. Nov. 14, 2014). 


PART 4 
CRIMINAL RESPONSIBILITY 


39-11-401. Parties to offenses. 


(a) Aperson is criminally responsible as a party to an offense, if the offense 
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is committed by the person’s own conduct, by the conduct of another for which 
the person is criminally responsible, or by both. 
(b) Each party to an offense may be charged with commission of the offense. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. Sec- 
tions 39-11-401 — 39-11-407, and 39-11-411 
describe general principles used to assess the 
criminal liability of persons who act together to 
violate a criminal law. Sections 39-12-102 (so- 
licitation) and 39-12-103 (criminal conspiracy) 
also are pertinent. 

This section is a restatement of the principles 
of Tennessee common law which provide equal 
criminal liability for principals, accessories be- 
fore the fact, and aiders and abettors. The 
revised code does not utilize these terms; in- 
stead, it provides that any person may be 
charged as a party if he or she is criminally 
responsible for the perpetration of the offense. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 26.53. 


Law Reviews. 

State v. Carson: A Misguided Attempt to 
Retain the Natural and Probable Consequence 
Doctrine of Accomplice Liability Under the Cur- 
rent Tennessee Code, 29 U. Mem. L. Rev. 273 
(1998). 

The Death Penalty in Tennessee — Recent 
Developments (Roy B. Morgan, Jr.), 8 Mem. St. 
U.L. Rev. 107 (1978). 


NOTES TO DECISIONS 


Analysis 


. Natural and Probable Consequence Rule. 
. Notice. 

. Evidence Sufficient. 

. Jury Instructions. 

. Evidence Insufficient. 

. Double Jeopardy. 


=a Hor whe 


. Natural and Probable Consequence 
Rule. 

The natural and probable consequence rule 
which derives from the common law is appli- 
cable under T.C.A. §§ 39-11-401 and 39-11-402, 
and, thus, defendant, who assisted codefen- 
dants in committing aggravated robbery, was 
criminally responsible for additional offenses 
committed by them. State v. Carson, 950 
S.W.2d 951, 1997 Tenn. LEXIS 508 (Tenn. 
1997). 

The natural and probable consequence rule 
can be used to sustain a defendant’s conviction 
for first degree premeditated murder based 
upon criminal responsibility for the conduct of a 
codefendant during an especially aggravated 
robbery; the jury, however, must be instructed 
on all elements of a charge of criminal respon- 
sibility, including the natural and probable con- 
sequence rule. State v. Howard, 30 S.W.3d 271, 
2000 Tenn. LEXIS 383 (Tenn. 2000). 

Because the jury was not instructed on the 
natural and probable consequence rule, the 
defendant’s conviction of premeditated first de- 
gree murder was reversed. State v. Howard, 30 
S.W.3d 271, 2000 Tenn. LEXIS 383 (Tenn. 
2000). 

Four gang members who engaged in the 
kidnapping of two gang members were crimi- 


nally responsible for the ensuing death of one of 
the gang members. State v. Mickens, 123 
S.W.3d 355, 2003 Tenn. Crim. App. LEXIS 107 
(Tenn. Crim. App. 2003), review or rehearing 
denied, — S.W.3d —, 2003 Tenn. LEXIS 805 
(Tenn. Sept. 2, 2003). 


2. Notice. 

Indictment of defendant for aggravated as- 
sault was insufficient where it failed to provide 
adequate notice that she would be required to 
defend under a theory of criminal responsibility 
for the conduct of another. State v. Barnes, 954 
S.W.2d 760, 1997 Tenn. Crim. App. LEXIS 198 
(Tenn. Crim. App. 1997). 


3. Evidence Sufficient. 

Evidence was sufficient to convict a woman 
and her lover of premeditated first degree mur- 
der under T.C.A. §§ 39-13-202 and 39-11- 
302(a) where the woman’s version of events 
was inconsistent with the physical evidence 
because the autopsy of the victim, her husband, 
revealed that he had been shot six times in the 
head with a .22 caliber gun prior to the wom- 
an’s departure for the grocery store, and there 
were email messages between the defendants 
that could be fairly characterized as an ongoing 
discussion of various methods of murder. State 
v. Watson, 227 S.W.3d 622, 2006 Tenn. Crim. 
App. LEXIS 259 (Tenn. Crim. App. 2006), ap- 
peal denied, State v. Brooks, — S.W.3d —, 2006 
Tenn. LEXIS 620 (Tenn. July 3, 2006). 

Defendant’s argument that the evidence was 
insufficient to establish that he was criminally 
responsible for the crimes committed by a 
friend was without merit because the evidence 
adduced at trial sufficed to support the jury’s 
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conclusion that defendant was criminally re- 
sponsible for the friend’s conduct when the 
friend committed the especially aggravated 
kidnapping, aggravated robbery, and _ at- 
tempted murder of the victim. In part, although 
defendant argued that he failed to take any 
steps to prevent the crimes because he was too 
frightened, the law was clear that the state be 
afforded the strongest legitimate view of the 
evidence and all reasonable inferences that 
might be drawn therefrom; the jury simply 
drew different conclusions from the evidence 
than those advanced by defendant. State v. 
Adams, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 822 (Tenn. Crim. App. Nov. 8, 2011), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
187 (Tenn. Mar. 7, 2012), cert. denied, Adams v. 
Tennessee, 184 L. Ed. 2d 146, 133 S. Ct. 269, 
568 U.S. 880, 2012 U.S. LEXIS 6401 (U.S. 
2012). 

Evidence was sufficient to support defen- 
dant’s convictions based upon the theory of 
criminal responsibility where (1) defendant 
knew that co-defendants intended to carjack a 
vehicle, did so, and then kidnapped, raped, and 
killed the victims, and (2) defendant’s presence 
and support of the endeavor showed that he 
furnished substantial assistance in the com- 
mission of these felony offenses. State v. 
Thomas, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 82 (Tenn. Crim. App. Feb. 5, 2015), 
rehearing denied, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 152 (Tenn. Crim. App. Feb. 
25, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 675 (Tenn. Aug. 12, 2015), cert. 
denied, Thomas v. Tennessee, 194 L. Ed. 2d 
559, 186 S. Ct. 1458, — U.S. —, 2016 U.S. 
LEXIS 1999 (U.S. 2016). 

Evidence that defendant, at the behest of 
another man, repeatedly drove him to locations 
in which the man proceeded to rob at gunpoint 
and that defendant was aware the man plan- 
ning on robbing the locations and had a gun 
was sufficient to support a finding that defen- 
dant was criminally responsible and to support 
defendant’s convictions for aggravated robbery 
and misdemeanor theft. State v. Porrazzo, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 1022 
(Tenn. Crim. App. Dec. 17, 2015), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 337 
(Tenn. May 5, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for especially aggravated rob- 
bery because based on the proof, the jury rea- 
sonably could have concluded that defendant 
knowingly and intentionally participated in the 
robbery; after an accomplice shot the victim, 
defendant took items from the victim’s resi- 
dence without permission. State v. Askew, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 1048 
(Tenn. Crim. App. Dec. 29, 2015), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 350 
(Tenn. May 6, 2016). 
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Jury could have found that defendant was 
guilty of felony murder in perpetration of or 
attempt to perpetrate theft, under a theory of 
criminal responsibility; the proof established 
that defendant was an active participant in the 
events resulting in the victim’s death and not 
merely present before and after the offense, as 
defendant assisted in the commission of the 
offense by purposefully blocking the victim’s 
car so that the victim could not escape the 
gunman. State v. Crockett, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 150 (Tenn. Crim. App. 
Feb. 29, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 486 (Tenn. June 23, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of aggravated 
assault as a party to the offenses where it 
showed that defendant was driving with his 
co-defendant and a passenger, the co-defendant 
and the passenger exited the car, and the co- 
defendant displayed a gun at the victims. The 
evidence that defendant stopped the vehicle in 
a traffic lane for his co-defendant to exit was 
sufficient to show that defendant knowingly 
and voluntarily shared in the criminal intent of 
the crime and promoted its commission. State v. 
Campbell, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 161 (Tenn. Crim. App. Mar. 3, 2016). 

Defendant’s conviction for first degree pre- 
meditated murder was supported by sufficient 
proof of her criminal responsibility for the vic- 
tim’s death, and her conviction for conspiracy to 
commit first degree murder was supported by 
sufficient proof of an agreement to commit the 
murder; defendant knew the killing of her hus- 
band was going to occur, she agreed to pay half 
of the compensation to the killer, plus defen- 
dant and her daughter were victims of abuse by 
the husband and wanted him dead, and they 
conspired to commit the murder. State v. Walls, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 263 
(Tenn. Crim. App. Apr. 7, 2016), rev’d, — S.W.3d 
—, 2017 Tenn. LEXIS 719 (Tenn. Nov. 9, 2017). 

Evidence was sufficient to convict defendant 
of aggravated robbery based on criminal re- 
sponsibility because the gas station cashier 
alerted the victim that someone was getting 
inside his car; when the victim approached his 
car, co-defendant, who had already closed the 
driver’s side door, brandished a weapon, caus- 
ing the victim to retreat; co-defendant then 
drove away in the victim’s car; the theft of the 
victim’s car by violence occurred contemporane- 
ously with the taking of that automobile; co- 
defendant intended to use violence against the 
victim, if necessary, in order to take the victim’s 
car; defendant instructed co-defendant to get 
the car; and defendant was arrested driving the 
stolen vehicle, and he was accompanied by 
co-defendant. State v. Harris, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 331 (Tenn. Crim. 
App. May 3, 2016). 

Defendant and his other passengers ex- 
changed fire with others and attempted to kill 
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them; defendant was criminally responsible for 
his own conduct and for the conduct of the 
others inside his vehicle, and thus the evidence 
was sufficient to support defendant’s separate 
convictions for attempted voluntary man- 
slaughter. State v. Harbison, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 619 (Tenn. Crim. App. 
Aug. 19, 2016), rev'd, — S.W.3d —, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 

Evidence was sufficient to support defen- 
dant’s aggravated robbery conviction where the 
victim testified that defendant and his accom- 
plice passed the gun to each other twice, a 
witness testified that both defendant and his 
accomplice had guns during the robbery, and 
the evidence established that the accomplice 
used a gun during the robbery, and therefore 
the jury could have found him guilty as the 
principle offender or under a theory of criminal 
responsibility. State v. Doak, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 625 (Tenn. Crim. App. 
Aug. 22, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 880 (Tenn. Nov. 17, 2016). 

Evidence defendant provided an accomplice 
with the gun used to shoot a victim and rob a 
store and knew the accomplice intended to rob 
the store supported convictions for attempted 
first degree murder, especially aggravated rob- 
bery, two counts of aggravated robbery, and two 
counts of especially aggravated assault under a 
theory of criminal responsibility. State v. Wal- 
lace, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 633 (Tenn. Crim. App. Aug. 25, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
46 (Tenn. Jan. 20, 2017). 

Evidence that defendant contacted the perpe- 
trator and asked him to “get rid of” the victim, 
the victim arrived at defendant’s residence fol- 
lowing communication with defendant, the per- 
petrator hit the victim in the head multiple 
times, and defendant helped load and conceal 
the victim in a wooded area was sufficient for 
the jury to find defendant criminally respon- 
sible for the victim’s death. State v. Bond, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 649 
(Tenn. Crim. App. Aug. 31, 2016). 

Evidence was sufficient to convict defendant 
of second degree murder based on a theory of 
criminal responsibility because a rational trier 
of fact could have found that defendant’s order 
that the victim endure a six-minute beating 
killed the victim as multiple witnesses testified 
that there was a hierarchy of power within the 
gang and a disciplinary system in place; wit- 
nesses identified defendant as a gang member 
and indicated he had a high rank within the 
gang; regardless of where the order originated, 
defendant delivered the order ensuring that the 
beating occurred; and the possibility that de- 
fendant was only relaying the order for a beat- 
ing, rather than directly issuing the order him- 
self, did not absolve him of responsibility. State 
v. Taylor, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 653 (Tenn. Crim. App. Aug. 31, 2016). 
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Circumstantial evidence supported a finding 
that defendant forged the check with the intent 
to defraud the victim or was criminally respon- 
sible for the forgery; although no direct evi- 
dence tied defendant to the forgery of the vic- 
tim’s check in the amount of $900, the check 
was dated and cashed on the day after defen- 
dant stole the victim’s wallet that contained her 
checkbook. State v. Williams, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 745 (Tenn. Crim. 
App. Sept. 29, 2016). 

Defendant stole the victim’s wallet, which 
contained her credit cards, which were used in 
six unauthorized transactions, and although no 
direct evidence tied defendant to the credit card 
transactions, the circumstantial evidence sup- 
ported a finding that he knowingly obtained the 
victim’s personal identifying information with 
the intent to commit an unlawful act, and in 
any event, the evidence was sufficient to estab- 
lish that he was criminally responsible for the 
actions of another in the unauthorized use of 
the victim’s credit cards and was therefore 
guilty of identity theft. State v. Williams, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 745 
(Tenn. Crim. App. Sept. 29, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of first degree felony murder 
and especially aggravated robbery where de- 
fendant told a witness that he intended to rob 
the victim by creating a false drug deal, he and 
his two co-defendants discussed robbing the 
victim, defendant who was armed drove his 
co-defendants to the victim’s home, he was 
inside the home while the victim was shot six 
times, a co-defendant’s blood was found in the 
victim’s home, defendant had blood on his 
hands when he returned to a witness’s home, 
they discussed the division of the proceeds, and 
defendant told the witness not to say anything 
about the offense. State v. Jones, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 908 (Tenn. Crim. 
App. Dec. 6, 2016), review denied and ordered 
not published, — S.W.3d —, 2017 Tenn. LEXIS 
234 (Tenn. Apr. 12, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder in the 
attempt to perpetrate a robbery and attempted 
especially aggravated robbery because there 
was proof defendant was present during the 
crime and assisted the other suspect in commit- 
ting the crime. Defendant admitted to the wit- 
ness that he assisted the suspect in the murder, 
an eyewitness identified defendant as being 
present in the apartment at the time of the 
shooting, and his fingerprint was found on a 
candle holder from the victim’s living room that 
he used to light a cigarette. State v. Taliaferro, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 41 
(Tenn. Crim. App. Jan. 20, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 289 
(Tenn. May 19, 2017). 

Evidence that second defendant possessed a 
gun and displayed it, and fled with the other 


39-11-401 


defendants and assisted them in disposing of 
their firearms supported defendant’s convic- 
tions for attempted first degree murder on the 
theory of criminal responsibility. State v. Bur- 
gess, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 75 (Tenn. Crim. App. Jan. 31, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
340 (Tenn. May 22, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated robbery and 
aggravated burglary as either a principal of- 
fender or under a theory of criminal responsi- 
bility; defendant and her friend entered the 
victim’s apartment without her consent, defen- 
dant hit the victim on the head with a gun and 
demanded drugs, guns, and money, while the 
friend searched the apartment and took prop- 
erty, defendant was found with the victim’s 
wallet in her sleeve and a handgun on her 
person, and the victim positively identified de- 
fendant and her friend as the robbers. State v. 
Sullivan, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 85 (Tenn. Crim. App. Feb. 8, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree felony murder 
because defendant gave a statement to the 
police admitting that defendant, along with 
accomplices, murdered the victim during the 
course of robbing the victim of the victim’s car 
and multiple witnesses corroborated defen- 
dant’s statement. Defendant was to meet with 
the victim under the pretext of buying the car 
and to distract the victim while the accomplices 
stole the car, but one of the accomplices shot 
and killed the victim during the theft of the car. 
State v. Vance, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1007 (Tenn. Crim. App. Dec. 5, 
2017). 

Evidence was sufficient for a rational juror to 
have found defendant guilty of sale of 0.5 grams 
or more of cocaine because defendant gave 
cocaine to a confidential informant in exchange 
for money; by finding defendant guilty, the jury 
implicitly resolved any conflicts between the 
testimonies of the detectives and between the 
undercover operations report and the indict- 
ment information and discovery. State v. 
Woods, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. Apr. 19, 2018). 

Evidence was sufficient for a rational juror to 
convict defendant under the theory of criminal 
responsibility for burglary and theft beyond a 
reasonable doubt because defendant’s construc- 
tive possession of the stolen goods corroborated 
the accomplice’s testimony; the accomplice was 
the sole lessee of the apartment where the 
stolen items were found, and none of defen- 
dant’s belongings were found in her apartment 
even though he told a detective that he was 
staying at the accomplice’s apartment. State v. 
Mooneyhan, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 376 (Tenn. Crim. App. May 16, 
2018). 
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Evidence was sufficient for a rational juror to 
convict defendant under the theory of criminal 
responsibility for burglary and theft beyond a 
reasonable doubt because defendant’s confes- 
sion to a detective corroborated the accom- 
plice’s testimony; defendant confessed that at 
some point after the burglary he had possession 
of the stolen handgun, and the accomplice’s 
testimony established that he knowingly ob- 
tained or exercised control over the stolen items 
when he assisted her in the burglary. State v. 
Mooneyhan, — 8.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 376 (Tenn. Crim. App. May 16, 
2018). 


4, Jury Instructions. 

In a murder and robbery case, the court 
properly instructed on criminal responsibility 
because defendant was not only present in the 
motel room, but he was acting with the intent 
to promote or assist in the aggravated robber- 
ies. Needing money for bail for a family mem- 
ber, the two men arrived armed at the motel 
room together, and they proceeded to force their 
way inside the victims’ motel room and at- 
tempted to steal items from the occupants 
therein. State v. Price, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 829 (Tenn. Crim. App. Sept. 
26, 2013), appeal denied, — S.W.3d —, 2014 
Tenn. LEXIS 258 (Tenn. Mar. 11, 2014). 

Trial court did not err by instructing the jury 
on criminal responsibility where the proof 
showed that the victim was shot nine times by 
three weapons, the victim sustained all of the 
injuries within a very short time period, four 
witnesses identified defendant was one of the 
shooters and his codefendant was identified as 
another shooter, and a witness so the codefen- 
dant with another accomplice immediately 
prior to the codefendant opening fire. State v. 
Wilson, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 991 (Tenn. Crim. App. Dec. 11, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
257 (Tenn. Mar. 23, 2016). 

Despite defendant’s referring to the trial 
court’s instruction as a material modification of 
the criminal responsibility and first degree 
murder instructions already given, it was in 
fact an accurate supplemental instruction in 
response to the jury’s question, plus the trial 
court did admonish the jury not to place undue 
emphasis on the instruction. State v. Walls, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 263 
(Tenn. Crim. App. Apr. 7, 2016), rev’d, —S.W.3d 
—, 2017 Tenn. LEXIS 719 (Tenn. Nov. 9, 2017). 

Record failed to include a transcript of the 
instructions as read to the jury, although it 
contained what purported to be a written copy 
of the trial court’s charge; in any event, the 
criminal responsibility instruction provided in 
the written copy of the charge was fairly raised 
by the evidence, tracked the language of the 
pattern jury instruction, and was a correct 
statement of the law, and thus the inclusion of 
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the instruction was not error. State v. Williams, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 745 
(Tenn. Crim. App. Sept. 29, 2016). 

Trial court’s jury instructions were proper 
because defendant did not object to the court’s 
decision not to charge attempt as a lesser- 
included offense, the evidence established only 
a completed crime, the jury was properly 
charged on flight and criminal responsibility, 
and any error in not charging facilitation was 
harmless beyond a reasonable doubt. State v. 
Daniels, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 198 (Tenn. Crim. App. Mar. 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
445 (Tenn. July 20, 2017). 


5. Evidence Insufficient. 

Evidence was insufficient to support one of 
defendant’s convictions for attempted volun- 
tary manslaughter because the doctrine of 
transferred intent was inapplicable to the con- 
viction when the victim on a sidewalk was shot 
while defendant and a codefendant in the car 
which defendant was driving exchanged gun- 
fire with codefendants in another car, as there 
was no evidence that defendant provoked any- 
one. State v. Harbison, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 619 (Tenn. Crim. App. Aug. 
19, 2016), revd, — S.W.3d —, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 

Given the lack of provocation on the part of 
the victim towards any of the defendants, the 
State could base a conviction for the attempted 
manslaughter conviction of the victim on the 
other’s actions under a theory of criminal re- 
sponsibility. State v. Harbison, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. Aug. 19, 2016), rev'd, — S.W.3d —, 2018 
Tenn. LEXIS 7 (Tenn. Jan. 9, 2018). 

None of the shooters involved could be guilty 
of the offense of attempted voluntary man- 
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slaughter of the victim, which requires the act 
of the slayer be the result of provocation insti- 
gated by the person slain; there was no credible 
evidence to suggest that anyone was ad- 
equately provoked by the victim that day, and 
thus there was no offense committed by the 
conduct of another for which defendant could be 
found guilty. State v. Harbison, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. Aug. 19, 2016), rev’d, — S.W.3d —, 2018 
Tenn. LEXIS 7 (Tenn. Jan. 9, 2018). 

None of the shooters involved could be guilty 
of attempted voluntary manslaughter of one 
victim, as the offense requires the act of the 
slayer be the result of provocation instigated by 
the person slain; there was no credible evidence 
that anyone was adequately provoked by the 
victim that day. State v. North, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 799 (Tenn. Crim. 
App. Oct. 26, 2016). 


6. Double Jeopardy. 

Defendant’s multiple convictions for employ- 
ing a firearm during the commission of a dan- 
gerous felony violated double jeopardy; the 
single offending act was the employment of a 
handgun during the shooting event, regardless 
of the number of firearms used by the various 
individuals, the number bullets fired by defen- 
dant, or the number of predicate felonies aris- 
ing out of that single transaction, and the 
appropriate unit of prosecution was a single 
conviction for the felonious conduct during one 
transaction, regardless of whether the convic- 
tion was garnered under a theory of criminal 
responsibility or as a principal actor. State v. 
Harbison, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 619 (Tenn. Crim. App. Aug. 19, 2016), 
rev'd, — $.W.3d —, 2018 Tenn. LEXIS 7 (Tenn. 
Jan. 9, 2018). 


39-11-402. Criminal responsibility for conduct of another. 


A person is criminally responsible for an offense committed by the conduct of 


another, if: 


(1) Acting with the culpability required for the offense, the person causes 
or aids an innocent or irresponsible person to engage in conduct prohibited 


by the definition of the offense; 


(2) Acting with intent to promote or assist the commission of the offense, 
or to benefit in the proceeds or results of the offense, the person solicits, 
directs, aids, or attempts to aid another person to commit the offense; or 

(3) Having a duty imposed by law or voluntarily undertaken to prevent 
commission of the offense and acting with intent to benefit in the proceeds or 
results of the offense, or to promote or assist its commission, the person fails 
to make a reasonable effort to prevent commission of the offense. 
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History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section establishes three conditions under 
which a person may be criminally liable for the 
conduct of another. Subdivision (1) codifies Ten- 
nessee common law regarding criminal respon- 
sibility for the use of an innocent or irrespon- 
sible person to commit an offense. 

Subdivision (2) sets forth the conduct of de- 
fendants formerly known as accessories before 
the fact and aiders and abettors. 

Subdivision (3) sets forth what criminal li- 
ability is imposed upon offenders who neglect 
their duty with intent to benefit from, promote, 
or assist in the commission of an offense. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Culpable mental states, §§ 39-11-106, 39-11- 
301, 39-11-302. 
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Incapacity, irresponsibility or immunity of 
party to solicitation, attempt or conspiracy, 
defenses, § 39-12-105. * 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 26.51, 26.53, 26.54. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ac- 
complice and Accessories, § 7; 6 Tenn. Juris., 
Conspiracy, § 2; 6 Tenn. Juris., Compounding 
Offenses, § 3; 16 Tenn. Juris., Intoxicating Li- 
quors, §§ 15, 16. 


Law Reviews. 

Accessory Liability: Acquittal of the Principal 
Bars Conviction of the Accessory Before the 
Fact — The Common Law Lives in Tennessee, 
15 Mem. St. U.L. Rev. 87 (1984). 

State v. Carson: A Misguided Attempt to 
Retain the Natural and Probable Consequence 
Doctrine of Accomplice Liability Under the Cur- 
rent Tennessee Code, 29 U. Mem. L. Rev. 273 
(1998). 
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OONAMARONeE 


1. Construction. 

The fact that T.C.A. § 39-11-4038 referred to 
T.C.A. § 39-11-402(b), even though T:.C.A. 
§ 39-11-402 had been changed to show (1)-(3) 
rather than (a)-(c) at the time of their indict- 
ment and trial, did not warrant granting defen- 
dants a new trial. State v. Hicks, 835 S.W.2d 32, 
1992 Tenn. Crim. App. LEXIS 49 (Tenn. Crim. 
App. 1992), appeal denied, — S.W.2d —, 1993 
Tenn. LEXIS 303 (Tenn. Aug. 2, 1993). 

Under § 39-11-402(2) and (3), proof of negli- 
gence or recklessness does not suffice to make a 


person criminally liable; it is necessary that 
defendant in some way associate himself with 
the venture, act with knowledge that an offense 
is to be committed, and share in the criminal 
intent of the principal. State v. Maxey, 898 
S.W.2d 756, 1994 Tenn. Crim. App. LEXIS 802 
(Tenn. Crim. App. 1994). 

The natural and probable consequence rule 
which derives from the common law is appli- 
cable under T.C.A. §§ 39-11-402 and 39-11-401, 
and, thus, defendant, who assisted codefen- 
dants in committing aggravated robbery, was 
criminally responsible for additional offenses 
committed by them. State v. Carson, 950 
S.W.2d 951, 1997 Tenn. LEXIS 508 (Tenn. 
1997). 

To impose criminal liability based on the 
natural and probable consequences rule, the 
state must prove beyond a reasonable doubt 
and — the jury must find — the following: (1) 
The elements of the crime or crimes that accom- 
panied the target crime; (2) That the defendant 
was criminally responsible pursuant to T.C.A. 
§ 39-11-402; and (3) That the other crimes 
committed were natural and probable conse- 
quences of the target crime. State v. Howard, 30 
S.W.3d 271, 2000 Tenn. LEXIS 383 (Tenn. 
2000). 

Tennessee state offense of solicitation to com- 
mit aggravated assault involves conduct that 
presents a serious potential risk of physical 
injury to another, and involves the same kind of 
purposeful, violent and oppressive conduct as 
the enumerated offenses; it therefore qualifies 
as a “violent felony” under 18 U.S.C. 
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§ 924(e)(2)(B)(2). United States v. Benton, 639 
F.3d 723, 2011 U.S. App. LEXIS 9940, 2011 
FED App. 128P (6th Cir. May 17, 2011). 

Because the crime of solicitation to commit 
aggravated assault was at least one step re- 
moved from the requisite level of force contem- 
plated in 18 U.S.C. § 924(e)(2)(B)(1), it did not 
qualify as a “violent felony” under the first 
prong of the definition. United States v. Benton, 
639 F.3d 723, 2011 U.S. App. LEXIS 9940, 2011 
FED App. 128P (6th Cir. May 17, 2011). 

Statute was sufficiently precise to put a per- 
son of common intelligence on notice of the 
prohibited conduct where the statute intended 
to assess criminal liability to persons who acted 
together in committing criminal offenses. State 
v. Thomas, — 8.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 82 (Tenn. Crim. App. Feb. 5, 2015), 
rehearing denied, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 152 (Tenn. Crim. App. Feb. 
25, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 675 (Tenn. Aug. 12, 2015), cert. 
denied, Thomas v. Tennessee, 194 L. Ed. 2d 
559, 186 S. Ct. 1458, — U.S. —, 2016 US. 
LEXIS 1999 (U.S. 2016). 

Under T.C.A. §§ 39-11-403(a), 39-11-402(2), 
a defendant must know that an individual 
intended to commit a specified felony and the 
defendant must furnish substantial assistance 
to that individual without intending to promote 
or assist in the commission of the specified 
felony or benefit in the proceeds. State v. Theus, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 613 
(Tenn. Crim. App. July 12, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 794 
(Tenn. Nov. 16, 2017). 


2. Relationship to Federal Law. 

Defendant’s prior conviction under T.C.A. 
~ §§ 39-11-402 and 39-11-403 for facilitation of 
the burglary of a building was not a “violent 
felony” under the “otherwise” clause of 18 
U.S.C. § 924(e)(2)(B) of the Armed Career 
Criminal Act. Although the offense of facilita- 
tion of a burglary created a serious risk of 
violence, it did not qualify as purposeful, vio- 
lent, and aggressive; to be guilty of facilitation 
of a burglary under § 39-11-403, an individual 
had to have acted without the intent required 
for criminal responsibility for the ultimate 
criminal act. United States v. Vanhook, 640 
F.3d 706, 2011 FED App. 95P, 2011 U.S. App. 
LEXIS 7884 (6th Cir. Apr. 18, 2011). 


3. Aider and Abettor as Principal Of- 
fender. 

Trial court did not err by failing to instruct 
the jury on facilitation, T.C.A. § 39-11-403(a), 
as a lesser-included offense during defendant’s 
criminal trial, because the evidence did not 
support the notion that defendant merely fur- 
nished substantial assistance in the commis- 
sion of premeditated first-degree murder and 
especially aggravated kidnapping, without in- 
tending to promote or assist the commission of 
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those offenses. The evidence reasonably sup- 
ported only one of the following conclusions: (1) 
Defendant was not present at the apartment at 
which the victim was beaten, was not involved 
in the victim’s murder or the gang that killed 
the victim, and therefore was completely inno- 
cent; (2) Defendant was innocent because, 
while he gave orders, he did not order anyone to 
kill or kidnap the victim; or (3) Defendant was 
guilty by criminal responsibility, T.C.A. § 39- 
11-402, because he ordered other gang mem- 
bers to kidnap and kill the victim. State v. 
Robinson, 146 S.W.3d 469, 2004 Tenn. LEXIS 
843 (Tenn. 2004), rehearing denied, — S.W.3d 
—, 2004 Tenn. LEXIS 912 (Tenn. 2004), cert. 
denied, Robinson v. Tennessee, 126 S. Ct. 1429, 
164 L. Ed. 2d 132, 546 U.S. 1214, 2006 U.S. 
LEXIS 1839 (2006). 

Where there were email messages between a 
woman and her lover, both convicted of murder- 
ing the woman’s husband, that could be fairly 
characterized as an ongoing discussion of vari- 
ous methods of murder, it was not necessary 
that the lover be present to be criminally re- 
sponsible; evidence was sufficient to support 
the lover’s conviction even though he was in 
Shreveport, Louisiana. State v. Watson, 227 
S.W.3d 622, 2006 Tenn. Crim. App. LEXIS 259 
(Tenn. Crim. App. 2006), appeal denied, State v. 
Brooks, — S.W.3d —, 2006 Tenn. LEXIS 620 
(Tenn. July 3, 2006). 


4, Presence and Companionship. 

Presence and companionship with the perpe- 
trator of a felony before and after the commis- 
sion of the offense are circumstances from 
which one’s participation in the crime may be 
inferred; no particular act need be shown and it 
is not necessary for one to take a physical part 
of the crime. State v. Jones, 15 S.W.3d 880, 1999 
Tenn. Crim. App. LEXIS 850 (Tenn. Crim. App. 
1999). 


5. Accessory After the Fact. 

Supreme Court of Tennessee held that the 
common law rule that a person charged as an 
accessory after the fact could not be tried prior 
to the principal offender being convicted, unless 
the person charged as an accessory after the 
fact expressly consented to waive the common 
law rule, had not been abrogated by the Ten- 
nessee Criminal Sentencing Reform Act, and it 
declined to judicially abrogate it. State v. 
Hawk, 170 S.W.3d 547, 2005 Tenn. LEXIS 656 
(Tenn. 2005). 


6. Elements of Offense. 

Although the state did not allege that defen- 
dant was guilty under a theory of criminal 
responsibility by assisting the co-defendant’s 
neglect of her child either in the indictment or 
the bill of particulars, the state was not pre- 
cluded from pursuing theories of criminal l- 
ability that were not mentioned in the bill of 
particulars, so long as such theories of liability 
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did not exceed the scope of the indictment. 
State v. Sherman, 266 S.W.3d 395, 2008 Tenn. 
LEXIS 538 (Tenn. Aug. 15, 2008). 

Because criminal responsibility was not 
eliminated as a possible theory of guilt by the 
bill of particulars, granting defendant’s motion 
to dismiss child neglect charge was improper. 
State v. Sherman, 266 S.W.3d 395, 2008 Tenn. 
LEXIS 538 (Tenn. Aug. 15, 2008). 

Presence and companionship with the perpe- 
trator of a felony before and after the commis- 
sion of the offense are circumstances from 
which one’s participation in the crime may be 
inferred; no particular act need be shown and it 
is not necessary for one to take a physical part 
of the crime. State v. Jones, 15 S.W.3d 880, 1999 
Tenn. Crim. App. LEXIS 850 (Tenn. Crim. App. 
1999). 

Mere presence during the commission of the 
crime is not enough to convict. State v. Jones, 
15 S.W.3d 880, 1999 Tenn. Crim. App. LEXIS 
850 (Tenn. Crim. App. 1999). 

Encouragement of the principal is sufficient 
to infer one’s participation in a crime. State v. 
Jones, 15 S.W.3d 880, 1999 Tenn. Crim. App. 
LEXIS 850 (Tenn. Crim. App. 1999). 


7. —Intent of Aider and Abettor. 

The culpable mental state of an aider and 
abettor is “intentional,” as defined in § 39-11- 
302; thus, where defendant intentionally per- 
mitted another person to operate her motor 
vehicle when that person was intoxicated, de- 
fendant was criminally responsible for the 
crimes committed by the driver. State v. Wil- 
lhamson, 919 §.W.2d 69, 1995 Tenn. Crim. App. 
LEXIS 989 (Tenn. Crim. App. 1995). 


8. — —Murder. 

The eighth amendment to the United States 
Constitution does not bar the death penalty for 
an aider and abettor where the proof shows 
that person intended that a killing take place or 
was a major participant in the underlying 
felony and had a mental state of reckless indif- 
ference to human life. State v. Taylor, 774 
S.W.2d 163, 1989 Tenn. LEXIS 348 (Tenn. 
1989), cert. denied, Taylor v. Tennessee, 493 
U.S. 945, 110S. Ct. 355, 107 L. Ed. 2d 342, 1989 
U.S. LEXIS 5136 (1989). 

The trial court did not err in refusing to 
charge the jury on facilitation of felony murder 
where the evidence showed that defendant and 
accomplices met and planned a robbery and the 
murder was committed by an accomplice of 
defendant in the course of the robbery. State v. 
Utley, 928 S.W.2d 448, 1995 Tenn. Crim. App. 
LEXIS 952 (Tenn. Crim. App. 1995). 

Four gang members who engaged in the 
kidnapping of two gang members, were crimi- 
nally responsible for the ensuing death of one of 
the gang members. State v. Mickens, 123 
S.W.3d 355, 2003 Tenn. Crim. App. LEXIS 107 
(Tenn. Crim. App. 2003), review or rehearing 
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denied, — S.W.3d —, 2003 Tenn. LEXIS 805 
(Tenn. Sept. 2, 2003). 


9. — —Possession of Drugs. 

A jury could rationally conclude that the 
defendant, by making arrangements with the 
defendant’s first cousin to secure a residence for 
the purpose of selling drugs, acted with the 
intent to and in fact did aid the defendant’s 
live-in lover in the sale of drugs. State v. Bigsby, 
40 S.W.3d 87, 2000 Tenn. Crim. App. LEXIS 
484 (Tenn. Crim. App. 2000). 

Trial court did not err in charging a jury on 
the lesser-included offense of facilitation of pos- 
session of marijuana with intent to deliver 
where the evidence presented at trial was suf- 
ficient to support conviction for facilitation of 
possession of marijuana where when the ve- 
hicle defendant was in was initially stopped by 
the police, one or more of the occupants had 
been recently smoking marijuana due to the 
strong odor observed, defendant was aware of 
his friend’s attempt to hide the marijuana from 
the police by removing it from the front center 
console and placing it under the front passen- 
ger seat, and it was the defendant (not his 
friend) who was in physical control of the mari- 
juana due to his proximity to the brown paper 
bag. State v. Nash, 104 S.W.3d 495, 2003 Tenn. 
LEXIS 434 (Tenn. 2003). 


10. — —Facilitation of Felony Murder. 

Knowledge of the specific felony required 
under T.C.A. § 39-11-403 is met in a felony 
murder prosecution not by knowledge of the 
felony murder, but by knowledge that the other 
person was going to commit the underlying 
felony; thus, defendant could be guilty of facili- 
tation of felony murder because he knew his 
codefendant was planning on committing a 
robbery. State v. Lewis, 919 S.W.2d 62, 1995 
Tenn. Crim. App. LEXIS 846 (Tenn. Crim. App. 
1995), overruled, State v. Williams, 977 S.W.2d 
101, 1998 Tenn. LEXIS 512 (Tenn. 1998). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree felony murder 
because defendant gave a statement to the 
police admitting that defendant, along with 
accomplices, murdered the victim during the 
course of robbing the victim of the victim’s car 
and multiple witnesses corroborated defen- 
dant’s statement. Defendant was to meet with 
the victim under the pretext of buying the car 
and to distract the victim while the accomplices 
stole the car, but one of the accomplices shot 
and killed the victim during the theft of the car. 
State v. Vance, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1007 (Tenn. Crim. App. Dec. 5, 
2017). 


11. ——Rape. 

Evidence was sufficient to convict defendant 
of aggravated rape even though the victim 
could not say with complete certainty that he 
was the one who penetrated her; the victim 
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identified defendant as the one who initiated 
the attack and, if he was not the one who 
penetrated her, he clearly assisted the one who 
did. State v. Williams, 920 S.W.2d 247, 1995 
Tenn. Crim. App. LEXIS 817 (Tenn. Crim. App. 
1995). 


12. — —Robbery. 

Where a jury could reasonably have con- 
cluded that, while defendant participated sub- 
stantially by kicking and beating the victim, 
the defendant did not intend to promote, assist 
or benefit from the offense of robbery since 
defendant took no property from the victim, the 
trial court should have instructed the jury on 
the lesser-included offense of facilitation. State 
v. Flemming, 19 S.W.3d 195, 2000 Tenn. LEXIS 
157 (Tenn. 2000). 

The natural and probable consequence rule 
can be used to sustain a defendant’s conviction 
for first degree premeditated murder based 
upon criminal responsibility for the conduct of a 
codefendant during an especially aggravated 
robbery; the jury, however, must be instructed 
on all elements of a charge of criminal respon- 
sibility, including the natural and probable con- 
sequence rule. State v. Howard, 30 S.W.3d 271, 
2000 Tenn. LEXIS 383 (Tenn. 2000). 

Facts supported the conclusion that defen- 
dant acted with the intent to assist an accom- 
plice in an attempt to rob the victim where 
defendant quoted the accomplice as saying, “I 
ought to rob the old bastard and take a whole 
carton of cigarettes,” defendant claimed to have 
waited in the car while the accomplice went 
back to the store, and after the accomplice 
returned, defendant took accomplice’s ski mask 
to have it burned; based on this testimony, the 
jury could have found the defendant guilty of 
felony murder based on criminal responsibility. 
State v. Cureton, 38 S.W.3d 64, 2000 Tenn. 
Crim. App. LEXIS 29 (Tenn. Crim. App. 2000), 
review or rehearing denied, — $.W.3d —, 2000 
Tenn. LEXIS 631 (Tenn. Nov. 6, 2000). 


13. Notice. 

Indictment of defendant for aggravated as- 
sault was insufficient where it failed to provide 
adequate notice that she would be required to 
defend under a theory of criminal responsibility 
for the conduct of another. State v. Barnes, 954 
S.W.2d 760, 1997 Tenn. Crim. App. LEXIS 198 
(Tenn. Crim. App. 1997). 


14. Jury Instructions. 

In the absence of a special request for further 
instructions, there was no reversible error in a 
conviction for a crime against nature where the 
trial court’s charge dealt with aiding and abet- 
ting and did not directly charge that defendant 
would be criminally chargeable with acts which 
he forced others to perform, but where charge 
did say that if the jury found defendant to have 
committed the crime, defendant was guilty of a 
crime against nature. Lundy v. State, 521 
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S.W.2d 591, 1974 Tenn. Crim. App. LEXIS 254 
(Tenn. Crim. App. 1974). 

In determining whether an instruction on a 
lesser-included offense must be given, a court 
must: (1) Determine whether any evidence ex- 
ists that reasonable minds could accept as to 
the lesser-included offense and (2) Determine 
whether the evidence viewed in the light most 
favorable to the existence of the lesser-included 
offense is legally sufficient to support a convic- 
tion for the lesser-included offense. State v. 
Fowler, 23 S.W.3d 285, 2000 Tenn. LEXIS 345 
(Tenn. 2000). 

Facilitation of a felony, is a lesser-included 
offense when one is charged with criminal 
responsibility for the actions of another; how- 
ever, defendant, a passenger in a fleeing ve- 
hicle, was not entitled to an instruction on 
facilitation since defendant did not contend to 
be guilty of facilitation, did not show evidence 
of “substantial assistance” so as to raise the 
issue of facilitation, and did not ask for that 
instruction. State v. Fowler, 23 S.W.3d 285, 
2000 Tenn. LEXIS 345 (Tenn. 2000). 

The lower court did not err in omitting the 
natural and probable consequences instruction 
with respect to the especially aggravated rob- 
bery count, inasmuch as that count represented 
the target crime. State v. Winters, 137 S.W.3d 
641, 2003 Tenn. Crim. App. LEXIS 944 (Tenn. 
Grim, App. 2003), appeal denied, — S.W.3d — 
2004 Tenn. LEXIS 298 (Tenn. Mar. 22; 2004). 

Defendant was statutorily responsible for all 
homicides committed during the course of the 
robbery, whether or not the homicide was fore- 
seeable; as such, despite the state’s concession 
that the instruction should have been given, 
the trial court was not required to give the 
natural and probable consequences instruction 
for the felony murder count. State v. Winters, 
137 S.W.3d 641, 2003 Tenn. Crim. App. LEXIS 
944 (Tenn. Crim. App. 2003), appeal denied, — 
S.W.3d —, 2004 Tenn. LEXIS 298 (Tenn. Mar. 
22, 2004). 

In a premeditated murder case, a court’s 
error in failing to instruct the jury on the 
natural and probable consequences rule was 
not harmless, where there was contested evi- 
dence of defendant’s intent. State v. Winters, 
137 S.W.3d 641, 2003 Tenn. Crim. App. LEXIS 
944 (Tenn. Crim. App. 2003), appeal denied, — 
S.W.3d —, 2004 Tenn. LEXIS 298 (Tenn. Mar. 
22, 2004). 

Despite defendant’s referring to the trial 
court’s instruction as a material modification of 
the criminal responsibility and first degree 
murder instructions already given, it was in 
fact an accurate supplemental instruction in 
response to the jury’s question, plus the trial 
court did admonish the jury not to place undue 
emphasis on the instruction. State v. Walls, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 263 
(Tenn. Crim. App. Apr. 7, 2016), rev'd, — S.W.3d 
—, 2017 Tenn. LEXIS 719 (Tenn. Nov. 9, 2017). 
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Record failed to include a transcript of the 
instructions as read to the jury, although it 
contained what purported to be a written copy 
of the trial court’s charge; in any event, the 
criminal responsibility instruction provided in 
the written copy of the charge was fairly raised 
by the evidence, tracked the language of the 
pattern jury instruction, and was a correct 
statement of the law, and thus the inclusion of 
the instruction was not error. State v. Williams, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 745 
(Tenn. Crim. App. Sept. 29, 2016). 

Trial court did not err by instructing the jury 
on criminal responsibility, as the evidence 
showed that defendant and another man acted 
in concert to steal a car, they fled when police 
attempted to stop the car, they continued flee- 
ing on foot, and defendant was found hiding in 
the vicinity of the stolen vehicle, allowing the 
jury to infer that defendant was one of the 
occupants of the car and intended to promote or 
benefit from the failure to yield to police. State 
v. Perkins, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 831 (Tenn. Crim. App. Nov. 7, 2016). 

Trial court’s jury instructions were proper 
because defendant did not object to the court’s 
decision not to charge attempt as a lesser- 
included offense, the evidence established only 
a completed crime, the jury was _ properly 
charged on flight and criminal responsibility, 
and any error in not charging facilitation was 
harmless beyond a reasonable doubt. State v. 
Daniels, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 198 (Tenn. Crim. App. Mar. 16, 2017), 
appeal denied, — 8.W.3d —, 2017 Tenn. LEXIS 
445 (Tenn. July 20, 2017). 

Jury was properly instruction on criminal 
responsibility, as the evidence showed that two 
people approached the victim in his driveway in 
the middle of the night with an intent to rob 
him and both perpetrators sole and drove away 
in the victim’s car. State v. Perkins, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 677 (Tenn. 
Crim. App. Aug. 3, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 892 (Tenn. Dec. 6, 
2017). 

The evidence showed that one of the defen- 
dants was an active participant in the beating, 
robbery, and kidnapping of the victim so that 
the facilitation instructions which the defen- 
dant requested were not necessary. State v. 
Buford, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 181 (Tenn. Crim. App. Mar. 7, 2018). 


15. —Accomplice Instruction. 

In a case where police arrived at the scene of 
a three-car accident, defendant was found out- 
side the truck while his companion was found 
in the passenger seat, and defendant and sev- 
eral witnesses testified that his companion was 
driving the vehicle; in defendant’s criminal 
prosecution for vehicular assault and aggra- 
vated vehicular homicide, although trial court 
erred by failing to instruct the jury as to accom- 
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plice liability under T.C.A. § 39-11-402(2), the 
error was harmless because ample evidence 
introduced at trial corroborated the compan- 
ion’s testimony that defendant was driving at 
the time of the accident. State v. Bowman, 327 
S.W.3d 69, 2009 Tenn. Crim. App. LEXIS 35 
(Tenn. Crim. App. Jan. 14, 2009), appeal de- 
nied, — S.W.3d —, 2009 Tenn. LEXIS 395 
(Tenn. June 15, 2009), cert. denied, Bowman v. 
Tennessee, 175 L. Ed. 2d 388, 130 S. Ct. 559, 
2009 U.S. LEXIS 8080 (U.S. 2009). 

Although defendant argued that he was de- 
nied a fair trial because the trial court provided 
a jury instruction on criminal responsibility for 
conduct of another, T.C.A. § 39-11-402, the trial 
court did not err by providing an instruction on 
criminal responsibility for conduct of another 
because a witness testified that he saw defen- 
dant in the room where the victim was tied to a 
chair, heard defendant raising his voice toward 
the victim, and understood defendant to be 
primarily responsible for his kidnapping. In 
consequence, even if the jury determined that 
defendant did not physically participate in the 
kidnapping, the testimony was sufficient to 
establish that defendant was not only present 
at the house during the kidnapping, but that he 
had encouraged other participants in the com- 
mission of the offense. State v. Little, 402 
S.W.3d 202, 2013 Tenn. LEXIS 309 (Tenn. Mar. 
22, 2013). 


16. Evidence. 

Where defendant father and defendant 
mother were charged with aggravated child 
abuse, and she was also charged with violating 
T.C.A. § 39-11-402, evidence of defendant fa- 
ther’s prior assaults against her was irrelevant 
and improperly admitted because it did not 
establish that it was more probable that she 
intended to promote, assist, or benefit from 
results of the offense. State v. Gomez, 367 
S.W.3d 237, 2012 Tenn. LEXIS 291 (Tenn. Apr. 
24, 2012), 


17. —Sufficient. 

Evidence was sufficient to support conviction. 
State v. Todd, 631 S.W.2d 464, 1981 Tenn. Crim. 
App. LEXIS 426 (Tenn. Crim. App. 1981); State 
v. Lequire, 6384 S.W.2d 608, 1981 Tenn. Crim. 
App. LEXIS 430 (Tenn. Crim. App. 1982); State 
v. Moore, 631 $.W.2d 456, 1982 Tenn. Crim. 
App. LEXIS 416 (Tenn. Crim. App. 1982); State 
v. McBee, 644 S.W.2d 425, 1982 Tenn. Crim. 
App. LEXIS 475 (Tenn. Crim. App. 1982); State 
v. Hall, 656 S.W.2d 60, 1983 Tenn. Crim. App. 
LEXIS 402 (Tenn. Crim. App. 1983); State v. 
Hicks, 835 S.W.2d 32, 1992 Tenn. Crim. App. 
LEXIS 49 (Tenn. Crim. App. 1992), appeal 
denied, — S.W.2d —, 1993 Tenn. LEXIS 303 
(Tenn. Aug. 2, 1993). 

Evidence was sufficient to convict defendant 
of first degree premeditated murder as defen- 
dant assisted in the commission of murder, 
assisted in the concealment of the crime, and 
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aided another in the disposal of the body. State 
v. Hill, 118 S.W.3d 380, 2002 Tenn. Crim. App. 
LEXIS 1074 (Tenn. Crim. App. 2002). 

Evidence was sufficient to support defen- 
dant’s conviction of especially aggravated kid- 
napping because: (1) It showed that defendant 
and his co-defendant left the co-defendant’s 
apartment carrying handcuffs, rope, and duct 
tape; (2) There was evidence, including defen- 
dant’s own statement, that the victims were 
bound and transported to a construction site 
where their bodies were eventually found; and 
(3) Rope found at the murder scene was further 
evidence that the victims had been bound. It 
was clear that defendant played an active role 
in planning, preparing, and executing the kid- 
napping, robbery, and murder of the victims, 
and the evidence was certainly sufficient to 
support a finding of guilt beyond a reasonable 
doubt of especially aggravated kidnapping un- 
der at least a theory of criminal responsibility. 
State v. Berry, 141 S.W.3d 549, 2004 Tenn. 
LEXIS 659 (Tenn. 2004), writ denied, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 214 (Tenn. 
Crim. App. Mar. 23, 2016). 

Evidence was sufficient to sustain a felony 
murder conviction where defendant admitted 
he was present during a robbery by an accom- 
plice, and one victim was shot and killed during 
the robbery. State v. Summers, 159 S.W.3d 586, 
2004 Tenn. Crim. App. LEXIS 788 (Tenn. Crim. 
App. 2004), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 26 (Tenn. Jan. 18, 2005). 

Evidence was sufficient to convict defendant 
_ of aggravated sexual battery against the older 
victim because, although the older victim did 
not remember the incident, the younger victim 
testified that defendant made her touch the 
older child’s private area with her hand and 
made the older child touch her the same way. 
State v. Osborne, 251 S.W.3d 1, 2007 Tenn. 
Crim. App. LEXIS 689 (Tenn. Crim. App. Aug. 
28, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 59 (Tenn. Jan. 28, 2008). 

Proof was overwhelming that defendant was 
a willing and active participant in the attack 
instigated by his brother. State v. Hatcher, 310 
S.W.3d 788, 2010 Tenn. LEXIS 419 (Tenn. May 
4, 2010). 

Defendant’s argument that the evidence was 
insufficient to establish that he was criminally 
responsible for the crimes committed by a 
friend was without merit because the evidence 
adduced at trial sufficed to support the jury’s 
conclusion that defendant was criminally re- 
sponsible for the friend’s conduct when the 
friend committed the especially aggravated 
kidnapping, aggravated robbery, and _ at- 
tempted murder of the victim. In part, although 
defendant argued that he failed to take any 
steps to prevent the crimes because he was too 
frightened, the law was clear that the state be 
afforded the strongest legitimate view of the 
evidence and all reasonable inferences that 
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might be drawn therefrom; the jury simply 
drew different conclusions from the evidence 
than those advanced by defendant. State v. 
Adams, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 822 (Tenn. Crim. App. Nov. 8, 2011), 
appeal denied, — $.W.3d —, 2012 Tenn. LEXIS 
187 (Tenn. Mar. 7, 2012), cert. denied, Adams v. 
Tennessee, 184 L. Ed. 2d 146, 133 S. Ct. 269, 
568 U.S. 880, 2012 U.S. LEXIS 6401 (U.S. 
2012). 

Evidence was sufficient to sustain a convic- 
tion for attempted first degree murder because 
the victim said defendant demanded money 
and drugs and yelled, “we’re going to kill you 
guys if you don’t tell us where it’s at.” Defen- 
dant hit the victim with a baton, threatened to 
kill everyone in the cabin if he did not receive 
money, and although defendant did not fire the 
gun, he was criminally responsible for the 
shootings because he sought out assistance and 
armed the accomplice with a gun before going 
to the cabin. State v. Dickson, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 397 (Tenn. Crim. 
App. June 14, 2012), affd in part, rev'd in part, 
413 S.W.3d 735, 2013 Tenn. LEXIS 777 (Tenn. 
Oct. 8, 2013). 

Evidence was sufficient to convict defendant, 
as an aider and abettor, of two counts of at- 
tempted first degree murder, because a natural 
and probable consequence of his and his com- 
panion’s attempt to obtain money and drugs by 
force was the companion’s shooting of two un- 
armed men. State v. Dickson, 413 S.W.3d 735, 
2013 Tenn. LEXIS 777 (Tenn. Oct. 8, 20138). 

Evidence that defendant admitting being 
present and touching the female victim’s va- 
gina, and that he received $100 in proceeds 
from the crime permitted a reasonable trier of 
fact to conclude that defendant benefitted from 
the crime and acted in such a manner to assist 
such that he guilty based on a theory of crimi- 
nal responsibility. State v. Peebles, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 480 (Tenn. 
Crim. App. June 6, 2013), appeal denied, — 
S.W.3d —, 2013 Tenn. LEXIS 924 (Tenn. Nov. 
18, 2013). 

Even if the evidence did not establish that 
defendant was the gunman, the jury could have 
properly found him responsible for his accom- 
plice’s employment of a firearm during the 
commission of a dangerous felony (aggravated 
burglary) under T.C.A. § 39-17-1324 because 
the evidence established that defendant aided 
the accomplice in committing the burglary. 
State v. Fayne, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 621 (Tenn. Crim. App. July 2, 
2013), affd, 451 S.W.3d 362, 2014 Tenn. LEXIS 
872 (Tenn. Oct. 27, 2014). 

Evidence was sufficient to sustain defen- 
dant’s convictions for especially aggravated 
kidnapping under an accomplice theory be- 
cause defendant and the codefendant know- 
ingly and unlawfully confined the employees so 
as to interfere substantially with their liberty, 
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defendant and the codefendant accomplished 
those actions with handguns, and the two men 
were acting as a team. State v. Teats, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 18 (Tenn. 
Crim. App. Jan. 10, 2014), affd, 468 S.W.3d 
495, 2015 Tenn. LEXIS 559 (Tenn. July 14, 
2015). 

Evidence was sufficient to support defen- 
dant’s convictions based upon the theory of 
criminal responsibility where (1) defendant 
knew that co-defendants intended to carjack a 
vehicle, did so, and then kidnapped, raped, and 
killed the victims, and (2) defendant’s presence 
and support of the endeavor showed that he 
furnished substantial assistance in the com- 
mission of these felony offenses. State v. 
Thomas, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 82 (Tenn. Crim. App. Feb. 5, 2015), 
rehearing denied, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 152 (Tenn. Crim. App. Feb. 
25, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 675 (Tenn. Aug. 12, 2015), cert. 
denied, Thomas v. Tennessee, 194 L. Ed. 2d 
559, 1386 S. Ct. 1458, — U.S. —, 2016 USS. 
LEXIS 1999 (U.S. 2016). 

Jury could have found that defendant was 
guilty of felony murder in perpetration of or 
attempt to perpetrate theft, under a theory of 
criminal responsibility; the proof established 
that defendant was an active participant in the 
events resulting in the victim’s death and not 
merely present before and after the offense, as 
defendant assisted in the commission of the 
offense by purposefully blocking the victim’s 
car so that the victim could not escape the 
gunman. State v. Crockett, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 150 (Tenn. Crim. App. 
Feb. 29, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 486 (Tenn. June 23, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of aggravated 
assault as a party to the offenses where it 
showed that defendant was driving with his 
co-defendant and a passenger, the co-defendant 
and the passenger exited the car, and the co- 
defendant displayed a gun at the victims. The 
evidence that defendant stopped the vehicle in 
a traffic lane for his co-defendant to exit was 
sufficient to show that defendant knowingly 
and voluntarily shared in the criminal intent of 
the crime and promoted its commission. State v. 
Campbell, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 161 (Tenn. Crim. App. Mar. 3, 2016). 

Defendant’s conviction for first degree pre- 
meditated murder was supported by sufficient 
proof of her criminal responsibility for the vic- 
tim’s death, and her conviction for conspiracy to 
commit first degree murder was supported by 
sufficient proof of an agreement to commit the 
murder; defendant knew the killing of her hus- 
band was going to occur, she agreed to pay half 
of the compensation to the killer, plus defen- 
dant and her daughter were victims of abuse by 
the husband and wanted him dead, and they 
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conspired to commit the murder. State v. Walls, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 263 
(Tenn. Crim. App. Apr. 7, 2016), rev’d, —S.W.3d 
—, 2017 Tenn. LEXIS 719 (Tenn. Nov. 9, 2017). 

Evidence was sufficient to convict defendants 
of first degree felony murder and especially 
aggravated robbery because a witness testified 
that defendants left his house after agreeing to 
commit a robbery; both defendants were iden- 
tified by an eyewitness as leaving the victim’s 
apartment with him the last time he was seen 
alive by anyone other than defendants; the 
victim was shot multiple times, and his body 
was left in his vehicle; the bullets removed from 
the victim’s body and shell casings found in his 
vehicle were fired by the type of pistol recovered 
from the second defendant’s residence; and the 
jury was instructed regarding criminal respon- 
sibility and rejected the first defendant’s argu- 
ment that he was only present during the 
murder. State v. Jones, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 311 (Tenn. Crim. App. 
Apr. 15, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 578 (Tenn. Aug. 18, 2016). 

Evidence was sufficient to convict defendant 
of aggravated robbery based on criminal re- 
sponsibility because the gas station cashier 
alerted the victim that someone was getting 
inside his car; when the victim approached his 
car, co-defendant, who had already closed the 
driver’s side door, brandished a weapon, caus- 
ing the victim to retreat; co-defendant then 
drove away in the victim’s car; the theft of the 
victim’s car by violence occurred contemporane- 
ously with the taking of that automobile; co- 
defendant intended to use violence against the 
victim, if necessary, in order to take the victim’s 
car; defendant instructed co-defendant to get 
the car; and defendant was arrested driving the 
stolen vehicle, and he was accompanied by 
co-defendant. State v. Harris, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 331 (Tenn. Crim. 
App. May 3, 2016). 

Evidence was sufficient to support defen- 
dant’s aggravated robbery conviction where the 
victim testified that defendant and his accom- 
plice passed the gun to each other twice, a 
witness testified that both defendant and his 
accomplice had guns during the robbery, and 
the evidence established that the accomplice 
used a gun during the robbery, and therefore 
the jury could have found him guilty as the 
principle offender or under a theory of criminal 
responsibility. State v. Doak, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 625 (Tenn. Crim. App. 
Aug. 22, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 880 (Tenn. Nov. 17, 2016). 

Evidence defendant provided an accomplice 
with the gun used to shoot a victim and rob a 
store and knew the accomplice intended to rob 
the store supported convictions for attempted 
first degree murder, especially aggravated rob- 
bery, two counts of aggravated robbery, and two 
counts of especially aggravated assault under a 
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theory of criminal responsibility. State v. Wal- 
lace, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 633 (Tenn. Crim. App. Aug. 25, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
46 (Tenn. Jan. 20, 2017). 

Evidence was sufficient to convict defendant 
of second degree murder based on a theory of 
criminal responsibility because a rational trier 
of fact could have found that defendant’s order 
that the victim endure a six-minute beating 
killed the victim as multiple witnesses testified 
that there was a hierarchy of power within the 
gang and a disciplinary system in place; wit- 
nesses identified defendant as a gang member 
and indicated he had a high rank within the 
gang; regardless of where the order originated, 
defendant delivered the order ensuring that the 
beating occurred; and the possibility that de- 
fendant was only relaying the order for a beat- 
ing, rather than directly issuing the order him- 
self, did not absolve him of responsibility. State 
v. Taylor, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 653 (Tenn. Crim. App. Aug. 31, 2016). 

There was evidence showing that a robbery 
occurred, and therefore the evidence was suffi- 
cient to support defendant’s conviction of espe- 
cially aggravated robbery, where the jury could 
have found defendant guilty based on his own 
conduct or that of his codefendants, as defen- 
dant admitted he shot the victim in the head, 
one codefendant’s statements showed that de- 
fendant participated in the robbery, and the 
other codefendant’s testimony established that 
defendant admitted he had shot the victim and 
shared in the proceeds from the robbery. State 
v. Tull-Morales, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 698 (Tenn. Crim. App. Sept. 19, 
2016). 

Circumstantial evidence supported a finding 
that defendant forged the check with the intent 
to defraud the victim or was criminally respon- 
sible for the forgery; although no direct evi- 
dence tied defendant to the forgery of the vic- 
tim’s check in the amount of $900, the check 
was dated and cashed on the day after defen- 
dant stole the victim’s wallet that contained her 
checkbook. State v. Williams, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 745 (Tenn. Crim. 
App. Sept. 29, 2016). 

Defendant stole the victim’s wallet, which 
contained her credit cards, which were used in 
six unauthorized transactions, and although no 
direct evidence tied defendant to the credit card 
transactions, the circumstantial evidence sup- 
ported a finding that he knowingly obtained the 
victim’s personal identifying information with 
the intent to commit an unlawful act, and in 
any event, the evidence was sufficient to estab- 
lish that he was criminally responsible for the 
actions of another in the unauthorized use of 
the victim’s credit cards and was therefore 
guilty of identity theft. State v. Williams, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 745 
(Tenn. Crim. App. Sept. 29, 2016). 
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None of the shooters involved could be guilty 
of attempted voluntary manslaughter of one 
victim, as the offense requires the act of the 
slayer be the result of provocation instigated by 
the person slain; there was no credible evidence 
that anyone was adequately provoked by the 
victim that day. State v. North, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 799 (Tenn. Crim. 
App. Oct. 26, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of first degree felony murder 
and especially aggravated robbery where de- 
fendant told a witness that he intended to rob 
the victim by creating a false drug deal, he and 
his two co-defendants discussed robbing the 
victim, defendant who was armed drove his 
co-defendants to the victim’s home, he was 
inside the home while the victim was shot six 
times, a co-defendant’s blood was found in the 
victim’s home, defendant had blood on his 
hands when he returned to a witness’s home, 
they discussed the division of the proceeds, and 
defendant told the witness not to say anything 
about the offense. State v. Jones, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 908 (Tenn. Crim. 
App. Dec. 6, 2016), review denied and ordered 
not published, — $.W.3d —, 2017 Tenn. LEXIS 
234 (Tenn. Apr. 12, 2017). 

Evidence that the male victim was anally 
raped with such force that his anus was in- 
jured, after defendant robbed and kidnapped 
him, supported defendant’s conviction for facili- 
tation of the rape. State v. Davidson, 509 
S.W.3d 156, 2016 Tenn. LEXIS 913 (Tenn. Dec. 
19, 2016), cert. denied, Davidson v. Tennessee, 
199 Li. fid!2d) 66;..138 S.Ct. 105, 2017 U.S. 
LEXIS 5551 (U.S. Oct. 2, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder in the 
attempt to perpetrate a robbery and attempted 
especially aggravated robbery because there 
was proof defendant was present during the 
crime and assisted the other suspect in commit- 
ting the crime. Defendant admitted to the wit- 
ness that he assisted the suspect in the murder, 
an eyewitness identified defendant as being 
present in the apartment at the time of the 
shooting, and his fingerprint was found on a 
candle holder from the victim’s living room that 
he used to light a cigarette. State v. Taliaferro, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 41 
(Tenn. Crim. App. Jan. 20, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 289 
(Tenn. May 19, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated robbery and 
aggravated burglary as either a principal of- 
fender or under a theory of criminal responsi- 
bility; defendant and her friend entered the 
victim’s apartment without her consent, defen- 
dant hit the victim on the head with a gun and 
demanded drugs, guns, and money, while the 
friend searched the apartment and took prop- 
erty, defendant was found with the victim’s 
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wallet in her sleeve and a handgun on her 
person, and the victim positively identified de- 
fendant and her friend as the robbers. State v. 
Sullivan, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 85 (Tenn. Crim. App. Feb. 8, 2017). 

Sufficient evidence supported defendants’ 
robbery convictions because (1) the evidence 
showed the victim was threatened contempora- 
neously with a taking, (2) the victim’s state- 
ment that the taking would have occurred 
despite the threat did not defeat a conviction, 
and (3) defendants acted in concert with one 
another when one tried to distract the victim 
while the other two stole property, which all 
three put in their pockets. State v. Spencer, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 551 
(Tenn. Crim. App. June 28, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 765 
(Tenn. Nov. 16, 2017). 

Evidence was sufficient to convict defendant 
of aggravated robbery as a principal actor be- 
cause defendant sent the victim a text message 
asking him to pick her up; when the victim 
arrived, defendant told the victim where to 
park, entered the truck, and turned off the 
truck; she then sent a text message; codefen- 
dant and a second man then approached the 
victim’s truck; the second man pointed a gun at 
the victim and placed it on his stomach, and 
removed the victim’s cell phone from his jacket 
pocket; the victim’s GPS device, cell phone, and 
debit card were taken without the victim’s 
consent; and the victim’s stolen debit card was 
found at a nearby townhome, where defendant 
and the second man were found after the rob- 
bery. State v. Taylor, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 1 (Tenn. Crim. App. Jan. 3, 
2018). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated robbery and 
aggravated assault under a theory of criminal 
responsibility because it showed that shortly 
after his co-defendant approached one victim 
with the gun, defendant approached the second 
victim, asked for her cellphone, and told her not 
to move. Defendant admitted that the purpose 
for his actions was to prevent the second victim 
from calling the police. State v. Williams, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 261 
(Tenn. Crim. App. Apr. 5, 2018). 

Evidence was sufficient to sustain defen- 
dant’s conviction for felony murder because a 
jury could have inferred that defendant had the 
intent to commit a robbery prior to, or concur- 
rent with, the killing of the victim based on his 
own conduct or the conduct of his accomplices, 
for which he was criminally responsible; defen- 
dant admitted he planned to rob the victim, he 
provided the gun used in the offense, he par- 
ticipated in the robbery, and he fled in the 
victim’s car after the victim was shot. State v. 
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Collins, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 295 (Tenn. Crim. App. Apr. 18, 2018). 
Evidence was sufficient for a rational juror to 
have found defendant guilty of sale of 0.5 grams 
or more of cocaine because defendant gave 
cocaine to a confidential informant in exchange 
for money; by finding defendant guilty, the jury 
implicitly resolved any conflicts between the 
testimonies of the detectives and between the 
undercover operations report and the indict- 
ment information and discovery. State v. 
Woods, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. Apr. 19, 2018). 


18. —Insufficient. 

There was insufficient evidence to show that 
defendant furnished substantial assistance in 
initiating the process to manufacture metham- 
phetamine because the evidence related to 
methamphetamine production was discovered 
in a shed located, and there was no evidence 
defendant ever entered the shed or that he was 
present at the owner’s house when the lab was 
active; the only evidence presented purportedly 
linking defendant to the methamphetamine lab 
was that he was involved with the owner. State 
v. Hammack, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 237 (Tenn. Crim. App. Mar. 31, 
2016). 


19. Sentencing. 

Because both of defendant’s prior convictions 
for attempted robbery and facilitation of first 
degree murder, under T.C.A. §§ 39-11-117, 39- 
11-403(a), 39-11-402(2), 39-12-101, 39-13-401, 
included an element of actual or threatened 
bodily injury or serious bodily injury, the trial 
court properly considered them to be separate 
convictions and found that defendant was a 
Range II multiple offender under T.C.A. § 40- 
35-106. State v. Theus, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 613 (Tenn. Crim. App. July 
12, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 794 (Tenn. Nov. 16, 2017). 


20. Severance. 

Trial court did not err by refusing to sever the 
charge of setting fire to personal property from 
the charges of felony murder and especially 
aggravated robbery because all of the offenses 
were charged in a single indictment and evi- 
dence that defendant and the co-defendant 
burned the victim’s car was relevant and ad- 
missible as evidence of their attempt to cover 
up the earlier murder and robbery. That there 
was evidence to suggest the co-defendant bore 
the bulk of responsibility for the burning of- 
fense availed the defendant no relief because 
she was clearly criminally responsible for the 
co-defendant’s conduct. State v. Baker, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 668 
(Tenn. Crim. App. July 31, 2017), appeal de- 
nied, — S.W.38d —, 2017 Tenn. LEXIS 806 
(Tenn. Nov. 16, 2017). 
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39-11-403. Criminal responsibility for facilitation of felony. 


(a) A person is criminally responsible for the facilitation of a felony, if, 
knowing that another intends to commit a specific felony, but without the 
intent required for criminal responsibility under § 39-11-402(2), the person 
knowingly furnishes substantial assistance in the commission of the felony. 

(b) The facilitation of the commission of a felony is an offense of the class 
next below the felony facilitated by the person so charged. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section recognizes a lesser degree of criminal 
responsibility than that of a party under § 39- 
11-401. The section states a theory of vicarious 
responsibility because it applies to a person 
who facilitates criminal conduct of another by 
knowingly furnishing substantial assistance to 
the perpetrator of a felony, but who lacks the 
intent to promote or assist in, or benefit from, 
the felony’s commission. 

A defendant charged as a party may be found 
guilty of facilitation as a lesser included offense 
if the defendant’s degree of complicity is insuf- 
ficient to warrant conviction as a party. The 
lesser punishment is appropriate because the 
offender, though facilitating the offense, lacked 
the intent to promote, assist or benefit from the 
offense. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Mental states, §§ 39-11-106, 39-11-301, 39- 
11-302. 

Penalties for felonies, § 40-35-111. 

Penalty for felony where punishment was not 
prescribed, § 39-11-113. 


Law Reviews. 

State v. Carson: A Misguided Attempt to 
Retain the Natural and Probable Consequence 
Doctrine of Accomplice Liability Under the Cur- 
rent Tennessee Code, 29 U. Mem. L. Rev. 273 
(1998). 
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. Construction. 
The fact that T.C.A. § 39-11-403 referred to 
T.C.A. § 39-11-402(b), even though T.C.A. 
§ 39-11-402 had been changed to show (1)-(3) 
rather than (a)-(c) at the time of their indict- 
ment and trial, did not warrant granting defen- 
dants a new trial. State v. Hicks, 835 S.W.2d 32, 
1992 Tenn. Crim. App. LEXIS 49 (Tenn. Crim. 
App. 1992), appeal denied, — S.W.2d —, 1993 
Tenn. LEXIS 303 (Tenn. Aug. 2, 1993). 
Application of T.C.A. § 39-11-403 is appropri- 
ate where an offender participates substan- 
tially in a felony but lacks the intent to pro- 
mote, assist or benefit from the offense. State v. 
Flemming, 19 S.W.3d 195, 2000 Tenn. LEXIS 
157 (Tenn. 2000). 


Facilitation is a lesser-included offense when 
a defendant is charged with criminal responsi- 
bility for the conduct of another. State v. 
Fowler, 23 S.W.3d 285, 2000 Tenn. LEXIS 345 
(Tenn. 2000). 

Where defendant is convicted of facilitation 
of first degree murder, the jury found only that 
the defendant knowingly furnished substantial 
assistance in the murder while knowing that 
others intended to murder the victim. State v. 
Jackson, 52 S.W.3d 661, 2001 Tenn. Crim. App. 
LEXIS 142 (Tenn. Crim. App. 2001). 

Under T.C.A. § 39-11-4038, a defendant is 
never convicted of a generic “facilitation of a 
felony” charge, but is always found to have 
facilitated a specific underlying felony; there- 
fore, where defendant pleaded guilty to being a 
felon in possession of a firearm, his sentence 
was properly enhanced for a prior conviction of 
a crime of violence because his prior conviction 
involved a guilty plea to facilitation of aggra- 
vated assault, and the underlying felony of 
aggravated assault was a crime of violence as it 
presented a serious risk of physical injury to 
another person. United States v. Chandler, 419 
F.3d 484, 2005 FED App. 347P, 2005 U.S. App. 
LEXIS 17205 (6th Cir. Tenn. 2005). 

Lawyer who pleaded guilty to facilitation of a 
felony violation of T.C.A. § 48-2-121 (now 
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T.C.A. § 48-1-121) was guilty of a serious crime 
within the meaning of ABA Stand. Imposing 
Law. Sanctions § 5.11. Given aggravating fac- 
tors of his prior discipline, his experience prac- 
ticing law, and his lack of remorse, disbarment 
was appropriate. Talley v. Bd. of Prof Respon- 
sibility, 358 S.W.3d 185, 2011 Tenn. LEXIS 971 
(Tenn. Oct. 26, 2011). 

Facilitation under T.C.A. § 39-11-4038 is not 
controlled-substance offense because elements 
required to prove facilitation are not substan- 
tially equivalent to elements of aiding and 
abetting, conspiracy, and attempt United 
States v. Woodruff, 726 F.3d 845, 2013 FED 
App. 220P, 2013 U.S. App. LEXIS 16678 (6th 
Cir. Aug. 13, 2013). 

Under T.C.A. §§ 39-11-403(a), 39-11-402(2), 
a defendant must know that an individual 
intended to commit a specified felony and the 
defendant must furnish substantial assistance 
to that individual without intending to promote 
or assist in the commission of the specified 
felony or benefit in the proceeds. State v. Theus, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 613 
(Tenn. Crim. App. July 12, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 794 
(Tenn. Nov. 16, 2017). 

Under T.C.A. §§ 39-11-403(a), because first 
degree murder includes an element of serious 
bodily injury, facilitation of first degree murder 
includes such an element. State v. Theus, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 613 
(Tenn. Crim. App. July 12, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 794 
(Tenn. Nov. 16, 2017). 


2. Relationship to Federal Law. 

Defendant’s prior conviction under T.C.A. 
§§ 39-11-402 and 39-11-403 for facilitation of 
the burglary of a building was not a “violent 
felony” under the “otherwise” clause of 18 
U.S.C. § 924(e)(2)(B) of the Armed Career 
Criminal Act. Although the offense of facilita- 
tion of a burglary created a serious risk of 
violence, it did not qualify as purposeful, vio- 
lent, and aggressive; to be guilty of facilitation 
of a burglary under § 39-11-403, an individual 
had to have acted without the intent required 
for criminal responsibility for the ultimate 
criminal act. United States v. Vanhook, 640 
F.3d 706, 2011 FED App. 95P, 2011 U.S. App. 
LEXIS 7884 (6th Cir. Apr. 18, 2011). 

Where defendant appealed his 120-month 
sentence for violating 18 U.S.C. § 922(g), while 
facilitation under Tennessee law was not a 
controlled-substance offense, district court’s 
conclusion was not plain error that his convic- 
tion for facilitation of the sale of cocaine, in 
violation of T.C.A. § 39-11-4038, was controlled- 
substance offense as there was no controlling 
law before district court. United States v. Wood- 
ruff, 726 F.3d 845, 2013 FED App. 220P, 2013 
U.S. App. LEXIS 16678 (6th Cir. Aug. 13, 2013). 

Where defendant appealed his sentence for 
violating 18 U.S.C. § 922(g), a district court 


CRIMINAL OFFENSES 82 


erred in its conclusion that his conviction for 
facilitation under Tennessee law, T.C.A. § 39- 
11-403, was a controlled-substance offense; but 
the error was not plain because the state of the 
law was both uncertain and not obvious at time 
of its decision and at time of appellate review. 
The district court had no controlling law before 
it. United States v. Woodruff, 735 F.3d 445, 
2013 FED App. 311A, 2013 U.S. App. LEXIS 
22002 (6th Cir. Oct. 29, 2013). 


3. Proof Required. 

Before the accused can be convicted of the 
facilitation of a felony, the state must prove the 
commission of a specified felony and the assis- 
tance the accused gave to the person commit- 
ting that felony. State v. Parker, 932 S.W.2d 
945, 1996 Tenn. Crim. App. LEXIS 167 (Tenn. 
Crim. App. 1996), overruled in part, State v. 
King, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 192 (Tenn. Crim. App. Mar. 4, 2013), 
overruled in part, State v. King, 482 S.W.3d 
316, 2014 Tenn. LEXIS 351 (Tenn. Apr. 23, 
2014). 


4, Section as Lesser Included Offense. 

T.C.A. § 39-11-403 can be a lesser included 
offense of a greater charge, and such offense 
may be given in a charge to the jury where its 
application is fairly raised by the evidence in 
the case or, where by the nature of the offense 
charged, the section would logically be seen as 
a lesser included offense. State v. Hicks, 835 
S.W.2d 32, 1992 Tenn. Crim. App. LEXIS 49 
(Tenn. Crim. App. 1992), appeal denied, — 
S.W.2d —, 1993 Tenn. LEXIS 303 (Tenn. Aug. 2, 
1993). 

In a prosecution for first-degree murder, the 
trial court did not err by not charging on the 
lesser included offense of facilitation of murder 
where neither the state’s proof nor defendant’s 
proof raised sufficient evidence to support the 
charge. State v. Spadafina, 952 S.W.2d 444, 
1996 Tenn. Crim. App. LEXIS 803 (Tenn. Crim. 
App. 1996). 

The offenses of facilitation and solicitation 
were found to be lesser-included offenses of 
criminal responsibility for first-degree murder 
as charged in the defendant’s indictment. State 
v. Burns, 6 8.W.3d 453, 1999 Tenn. LEXIS 572 
(Tenn. 1999), superseded by statute as stated 
in, State v. Campbell, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 860 (Tenn. Crim. App. Oct. 
20, 2015), superseded by statute as stated in, 
State v. Whitehair, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 171 (Tenn. Crim. App. Mar. 
8, 2016), superseded by statute as stated in, 
State v. Harris, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 331 (Tenn. Crim. App. May 3, 
2016), superseded by statute as stated in, State 
v. Beaty, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 842 (Tenn. Crim. App. Nov. 8, 2016). 

Because the offense of theft is wholly incor- 
porated into the offense of aggravated robbery, 
and because facilitation of theft is thereby 
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incorporated into the offense of facilitation of 
robbery, the offenses are the “same” for double 
jeopardy purposes. State v. Hayes, 7 S.W.3d 52, 
1999 Tenn. Crim. App. LEXIS 129 (Tenn. Crim. 
App. 1999). 

Facilitation of aggravated robbery and espe- 
cially aggravated robbery are lesser-included 
offenses of especially aggravated robbery. State 
v. Flemming, 19 S.W.3d 195, 2000 Tenn. LEXIS 
157 (Tenn. 2000). 

Failure to charge the defendant as criminally 
responsible instead of jointly liable as a princi- 
pal was insignificant; therefore, facilitation of 
felony murder was a lesser-included offense. 
State v. Ely, 48 S.W.3d 710, 2001 Tenn. LEXIS 
583 (Tenn. 2001). 

Virtually every time one is charged with a 
felony by way of criminal responsibility for the 
conduct of another, facilitation of the felony 
would be a lesser-included offense. State v. Ely, 
48 $.W.3d 710, 2001 Tenn. LEXIS 600 (Tenn. 
2001), cert. denied, Bowers v. Tennessee, 534 
U.S. 979, 122 S. Ct. 408, 151 L. Ed. 2d 310, 
2001 U.S. LEXIS 9880 (2001). 

The charge of facilitation of a felony in rela- 
tion to defendant’s involvement in a murder 
was not an immediately lesser included offense 
to felony murder because conviction required a 
separate and distinct theory from that of a 
principal offender or someone who was crimi- 
nally responsible for the conduct of another. 
State v. Locke, 90 S.W.3d 663, 2002 Tenn. 
LEXIS 474 (Tenn. 2002). 

Trial court did not err by failing to instruct 
the jury on facilitation, T.C.A. § 39-11-403(a), 
as a lesser-included offense during defendant’s 
criminal trial, because the evidence did not 
support the notion that defendant merely fur- 
nished substantial assistance in the commis- 
sion of premeditated first-degree murder and 
especially aggravated kidnapping, without in- 
tending to promote or assist the commission of 
those offenses. The evidence reasonably sup- 
ported only one of the following conclusions: (1) 
Defendant was not present at the apartment at 
which the victim was beaten, was not involved 
in the victim’s murder or the gang that killed 
the victim, and therefore was completely inno- 
cent; (2) Defendant was innocent because, 
while he gave orders, he did not order anyone to 
kill or kidnap the victim; or (3) Defendant was 
guilty by criminal responsibility, T.C.A. § 39- 
11-402, because he ordered other gang mem- 
bers to kidnap and kill the victim. State v. 
Robinson, 146 S.W.3d 469, 2004 Tenn. LEXIS 
843 (Tenn. 2004), rehearing denied, — S.W.3d 
—, 2004 Tenn. LEXIS 912 (Tenn. 2004), cert. 
denied, Robinson v. Tennessee, 126 S. Ct. 1429, 
164 L. Ed. 2d 132, 546 U.S. 1214, 2006 U.S. 
LEXIS 1839 (2006). 


5. Failure to Convict Criminally Respon- 
sible Defendant. 

The jury’s failure to convict codefendant of 

sexual battery did not bar the defendant’s con- 
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viction for facilitation of sexual battery. State v. 
Gennoe, 851 S.W.2d 833, 1992 Tenn. Crim. App. 
LEXIS 622 (Tenn. Crim. App. 1992), rehearing 
denied, — S.W.2d —, 1992 Tenn. Crim. App. 
LEXIS 648 (Tenn. Crim. App. Aug. 5, 1992), 
appeal denied, — S.W.2d —, 1992 Tenn. LEXIS 
648 (Tenn. Nov. 30, 1992). 


6. Jury Instructions. 

In determining whether an instruction on a 
lesser-included offense must be given, a court 
must: (1) determine whether any evidence ex- 
ists that reasonable minds could accept as to 
the lesser-included offense and (2) determine 
whether the evidence viewed in the light most 
favorable to the existence of the lesser-included 
offense is legally sufficient to support a convic- 
tion for the lesser-included offense. State v. 
Fowler, 23 S.W.3d 285, 2000 Tenn. LEXIS 345 
(Tenn. 2000). 

Trial court did not err in charging a jury on 
the lesser-included offense of facilitation of pos- 
session of marijuana with intent to deliver 
where the evidence presented at trial was suf- 
ficient to support conviction for facilitation of 
possession of marijuana when the vehicle de- 
fendant was in was initially stopped by the 
police, one or more of the occupants had been 
recently smoking marijuana due to the strong 
odor and it was defendant, not his friend, who 
was in physical control of the marijuana due to 
his proximity to the brown paper bag. State v. 
Nash, 104 S.W.3d 495, 2003 Tenn. LEXIS 434 
(Tenn. 2003). 

Petitioner failed to meet his burden of show- 
ing that he was denied effective assistance of 
counsel at trial by counsel’s failure to request a 
facilitation instruction as the evidence did not 
support a facilitation instruction. The evidence 
at trial established that petitioner had the 
intent, at a minimum, to promote or assist in 
the commission of the sale of a Schedule I 
controlled substance within a school zone. Bry- 
ant v. State, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 702 (Tenn. Crim. App. Aug. 16, 
2013), modified, 460 S.W.3d 513, 2015 Tenn. 
LEXIS 182 (Tenn. Mar. 13, 2015). 

Petitioner failed to meet his burden of show- 
ing that he was denied effective assistance of 
counsel at trial by counsel’s failure to request a 
facilitation instruction as counsel’s decision not 
to pursue such an instruction was a strategic 
one designed to have petitioner acquitted of the 
charged offenses based on the defense of en- 
trapment. Bryant v. State, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 702 (Tenn. Crim. App. 
Aug. 16, 2013), modified, 460 S.W.3d 518, 2015 
Tenn. LEXIS 182 (Tenn. Mar. 18, 2015). 

Petitioner failed to meet his burden of show- 
ing that he was denied effective assistance of 
counsel at trial by counsel’s failure to request a 
facilitation instruction as counsel’s failure to 
request such an instruction was not prejudicial. 
A reasonable jury would not have convicted 
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petitioner of facilitation instead of the charged 
offenses because petitioner knowingly commit- 
ted the offense of sale of a Schedule I controlled 
substance, which took place within a school 
zone. Bryant v. State, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 702 (Tenn. Crim. App. Aug. 
16, 2013), modified, 460 S.W.3d 513, 2015 Tenn. 
LEXIS 182 (Tenn. Mar. 13, 2015). 

Defendant failed to prove by clear and con- 
vincing evidence that trial counsel was defi- 
cient for failing to request a jury instruction on 
facilitation as a lesser-included offense of sale 
and delivery of a Schedule I controlled sub- 
stance within 1,000 feet of a school; there was 
no evidence from which a reasonable jury could 
conclude that defendant merely facilitated the 
drug sales because he set the price for the 
drugs, acquired the drugs, accepted payment 
for the drugs, and delivered the drugs. Bryant 
v. State, 460 S.W.3d 513, 2015 Tenn. LEXIS 182 
(Tenn. Mar. 13, 2015), overruled in part, Moore 
v. State, 485 S.W.3d 411, 2016 Tenn. LEXIS 176 
(Tenn. Mar. 16, 2016). 

Trial court’s jury instructions were proper 
because defendant did not object to the court’s 
decision not to charge attempt as a lesser- 
included offense, the evidence established only 
a completed crime, the jury was _ properly 
charged on flight and criminal responsibility, 
and any error in not charging facilitation was 
harmless beyond a reasonable doubt. State v. 
Daniels, — $.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 198 (Tenn. Crim. App. Mar. 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
445 (Tenn. July 20, 2017). 

Despite defendant’s desire to have an all or 
nothing charge in his dogfighting case, the trial 
court did not err in charging the jury on facili- 
tation because the evidence supported the in- 
struction. State v. Trent, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
Mar. 30, 2017). 


7. Sentencing. 

District court correctly determined that a 
defendant’s prior conviction, pursuant to a 
guilty plea, of facilitation of aggravated bur- 
glary constituted a “violent felony” under 18 
U.S.C. § 924(e) because the crime presented a 
risk of physical injury sufficient to be classified 
as a “violent felony.” United States v. Sawyers, 
409 F.3d 732, 2005 FED App. 255P, 2005 U.S. 
App. LEXIS 11032 (6th Cir. Tenn. 2005), cert. 
denied, 126 S. Ct. 457, 163 L. Ed. 2d 347, 546 
U.S. 950, 2005 U.S. LEXIS 7535 (U.S. 2005). 

Defendant’s prior conviction in Tennessee of 
facilitation of armed robbery constituted a vio- 
lent felony for purposes of the Armed Career 
Criminal Act, 18 U.S.C. § 924(e). United States 
v. Nance, 481 F.3d 882, 2007 FED App. 126P, 
2007 U.S. App. LEXIS 8000 (6th Cir. Tenn. 
2007), rehearing denied, — F.3d —, — FED 
App. —, 2007 U.S. App. LEXIS 20455 (6th Cir. 
Aug. 2, 2007), cert. denied, 169 L. Ed. 2d 532, 
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128 S. Ct. 680, 552 U.S. 1052, 2007 U.S. LEXIS 
12533 (2007). 

Habeas corpus court did not err in summarily 
dismissing petitioner’s application for a writ of 
habeas corpus because the petition failed to 
state a cognizable claim for habeas corpus re- 
lief, regardless of which offense petitioner 
pleaded guilty; had petitioner pleaded guilty to 
criminal responsibility for facilitation of at- 
tempted first degree murder, his sentence 
would still be below the maximum 30-year 
punishment authorized for a Class B felony, 
and the sentence would be legal on the face of 
the judgment, T.C.A. § 40-35-111(b)(2). Dykes 
v. Sexton, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 119 (Tenn. Crim. App. Feb. 24, 2012). 

In connection with defendant’s convictions of 
facilitation of dogfighting, the trial court did 
not err in ordering defendant to serve 60 days 
of his concurrent sentences of 11 months and 29 
days in confinement and the remainder on 
probation; he had a prior criminal history of 
felony conviction and several misdemeanor con- 
victions and he violated parole on at least one 
occasion. State v. Trent, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
Mar. 30, 2017). 

Trial court erred when classifying defen- 
dant’s facilitation of delivery conviction as a 
Class B felony and requiring 100 percent ser- 
vice of the minimum sentence. State v. Pinegar, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 386 
(Tenn. Crim. App. May 16, 2017). 

Five year sentence, one year beyond the 
minimum under T.C.A. § 40-35-112(b)(4) for 
facilitation of robbery under T-.C.A. §§ 39-13- 
401(a), 39-11-403(a) was proper; the trial court 
properly considered the factors under T.C.A. 
§ 40-35-210(b) and applied enhancement fac- 
tors under T.C.A. § 40-35-114(1), (8), (13)(C) 
related to defendant’s criminal history, his fail- 
ure to comply with conditions of a sentence 
involving release into the community, and the 
fact that he was released on federal probation 
at the time he committed the offense. State v. 
Shane, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. May 19, 2017). 

Because both of defendant’s prior convictions 
for attempted robbery and facilitation of first 
degree murder, under T.C.A. §§ 39-11-117, 39- 
11-403(a), 39-11-402(2), 39-12-101, 39-13-401, 
included an element of actual or threatened 
bodily injury or serious bodily injury, the trial 
court properly considered them to be separate 
convictions and found that defendant was a 
Range II multiple offender under T.C.A. § 40- 
35-106. State v. Theus, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 613 (Tenn. Crim. App. July 
12, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 794 (Tenn. Nov. 16, 2017). 


8. Evidence. 
Where defendant mother was charged with 
facilitation (T.C.A. § 39-11-403) in connection 
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with defendant father’s aggravated child abuse, 
evidence of his prior assaults against her was 
irrelevant and improperly admitted against her 
because such evidence did not demonstrate 
that it was more probable that she knew he 
intended to abuse their child. State v. Gomez, 
367 S.W.3d 237, 2012 Tenn. LEXIS 291 (Tenn. 
Apr. 24, 2012). 

There was insufficient evidence to show that 
defendant furnished substantial assistance in 
initiating the process to manufacture metham- 
phetamine because the evidence related to 
methamphetamine production was discovered 
in a shed located, and there was no evidence 
defendant ever entered the shed or that he was 
present at the owner’s house when the lab was 
active; the only evidence presented purportedly 
linking defendant to the methamphetamine lab 
was that he was involved with the owner. State 
v. Hammack, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 287 (Tenn. Crim. App. Mar. 31, 
2016). 


9. —Sufficient. 

The evidence was sufficient for the jury to 
convict the defendant where he provided the 
weapon, transported his codefendant to the 
location of the robbery, and shared in the 
money taken. State v. Parker, 932 S.W.2d 945, 
1996 Tenn. Crim. App. LEXIS 167 (Tenn. Crim. 
App. 1996), overruled in part, State v. King, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 192 
(Tenn. Crim. App. Mar. 4, 2013), overruled in 
part, State v. King, 432 S.W.3d 316, 2014 Tenn. 
LEXIS 351 (Tenn. Apr. 23, 2014). 

The evidence was sufficient to find that de- 
fendant was guilty of aggravated robbery and 
facilitation of aggravated assault where defen- 
dant aided juvenile in the commission of the 
aggravated robbery by driving the juvenile to 
the pharmacy, where the juvenile committed 
these offenses, and then provided a means for 
the juvenile to escape by picking him up and 
driving him home. State v. Harris, 30 S.W.3d 
345, 1999 Tenn. Crim. App. LEXIS 1072 (Tenn. 
Crim. App. 1999). 

Four gang members who engaged in the 
kidnapping of two gang members were crimi- 
nally responsible for the ensuing death of one of 
the gang members. Witnesses testified that 
defendants beat the unarmed victim with bats, 
jack irons, crowbars, and hammers. State v. 
Mickens, 123 S.W.3d 355, 2003 Tenn. Crim. 
App. LEXIS 107 (Tenn. Crim. App. 2003), re- 
view or rehearing denied, — S.W.3d —, 2003 
Tenn. LEXIS 805 (Tenn. Sept. 2, 2003). 

Evidence was sufficient to support the guilty 
verdict because a reasonable jury could have 
determined that defendant facilitated the pos- 
session of cocaine with intent to deliver in a 
drug-free school zone; two bags of cocaine were 
found by officers in a bag close to where defen- 
dant had been sitting, and he acknowledged 
that one of the bags was his. State v. Gibson, — 
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S.W.3d —, 2015 Tenn. Crim. App. LEXIS 484 
(Tenn. Crim. App. June 23, 2015), affd in part, 
revd in part, 506 S.W.3d 450, 2016 Tenn. 
LEXIS 832 (Tenn. Nov. 16, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of first degree 
murder where it showed that defendant and his 
family had a lengthy disagreement with the 
victims and their friends, defendant told a 
witness he would put a bullet through one of 
the victim’s head, both victims were shot in the 
head, bullets found in defendant’s truck were 
consistent with the caliber of bullets found at 
the scene, documents of email and social media 
messages relative to the desire to kill the vic- 
tims and defendant’s willingness to help found 
shredded in defendant’s truck, defendant’s ac- 
complice admitted both he and defendant were 
involved in the murders, and defendant impli- 
cated himself in the crimes during a phone call 
with his wife. State v. Potter, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 174 (Tenn. Crim. App. 
Mar. 8, 2016). 

Evidence supported defendant’s conviction 
for facilitation of initiation of a process to 
manufacture methamphetamine because de- 
fendant lived in the camper under which an 
active methamphetamine laboratory was 
found, purchased an excessive number of cold 
tablets containing the essential ingredient for 
the manufacture of methamphetamine, and 
claimed in his own testimony that he bought 
the tablets for the owner of the property where 
defendant’s camper was located to use to cook 
the methamphetamine that defendant craved. 
State v. Fletcher, — S.W.8d —, 2016 Tenn. 
Crim. App. LEXIS 798 (Tenn. Crim. App. Oct. 
26, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for facilitation of possession 
with intent to deliver .56 grams or more of 
cocaine within 1,000 feet of a school because 
defendant was in close proximity to the duffel 
bags containing cocaine, defendant admitted 
ownership of one of the bags, defendant’s stu- 
dent identification was found in one of the bags, 
and defendant knowingly provided substantial 
assistance to another individual and that indi- 
vidual’s drug operation by possessing and safe- 
guarding the drugs. State v. Gibson, 506 S.W.3d 
450, 2016 Tenn. LEXIS 832 (Tenn. Nov. 16, 
2016). 

Defendant’s conviction for facilitating a vio- 
lation of the sex offender registry was sup- 
ported by evidence that defendant knew that 
her daughter’s boyfriend was a convicted sex 
offender who was not supposed to live with her 
daughter’s three children, but defendant al- 
lowed the boyfriend to live in her house with 
her daughter and the children. State v. Patrick, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 956 
(Tenn. Crim. App. Dec. 29, 2016). 

Sufficient evidence supported defendant’s 
conviction of facilitation of dogfighting, given 
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that the residence in question was owned by 
defendant’s son, but defendant used the ad- 
dress on his checks, driver’s license, and vehicle 
registrations, dogs were found with injuries 
and scars consistent with dogfighting, an ex- 
pert testified that many items found during the 
search related to dogfighting, including train- 
ing items, nutritional supplements, and a 
“crash kit” for treating a dog’s wounds after a 
fight, and defendant was seen coming and go- 
ing from the residence four times during one 
month and twice he spent the night. State v. 
Trent, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. Mar. 30, 2017). 

Three witnesses plus the victim identified 
defendant as the individual who approached 
the victim in a home and asked him to go 
outside, and once outside, a group of men 
surrounded the victim and forced him to the 
ground while others took his boots and cash; a 
rational jury could have found that defendant 
facilitated the robbery of the victim, for pur- 
poses of T.C.A. §§ 39-13-401(a), 39-11-403(a). 
State v. Shane, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 419 (Tenn. Crim. App. May 19, 
2017). 

In defendant’s case, the underlying felony 
was first degree murder, which was clearly a 
violent felony for purposes of T.C.A. § 39-17- 
1307(b)(1)(A), and thus facilitation of first de- 
gree murder for purposes of T.C.A. § 39-11- 
403(a) was likewise a violent felony and the 
evidence was sufficient to support defendant’s 
conviction. State v. Theus, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 613 (Tenn. Crim. App. 
July 12, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 794 (Tenn. Nov. 16, 2017). 

Evidence was sufficient to support defen- 
dants’ convictions of aggravated rape, facilita- 
tion of aggravated rape, aggravated robbery, 
and especially aggravated robbery because it 
showed that not only did defendants both rape 
the victim, they did so absent any force or 
coercion from the co-defendant, they joined 
their co-defendants in taking cell phones, TVs, 
and a laptop from the victims, although the 
co-defendant wielded a gun during the crimes it 
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was never turned on defendants, and the co- 
defendant’s threats of violence were directed 
solely at the victims. State v. Denton, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 743 (Tenn. 
Crim. App. Aug. 21, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 856 (Tenn. Dec. 8, 
2017). 

Evidence was sufficient that defendant con- 
structively possessed cocaine found behind the 
backseat of a police car after a police sergeant 
transported defendant and the driver of the car 
in which defendant was a passenger to a police 
station. During the traffic stop defendant was 
arrested after a police officer discovered dihy- 
drocodeinone tablets that defendant had se- 
creted in the crotch of defendant’s pants and 
defendant’s hands were handcuffed in front of 
defendant’s body, while the driver’s hands were 
handcuffed behind defendant’s back. State v. 
Bynum, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 924 (Tenn. Crim. App. Oct. 20, 2017). 

Defendant’s conviction of facilitation of 
felony murder under T.C.A. §§ 39-13-202, 39- 
11-403, with kidnapping and theft as the un- 
derlying felonies under T.C.A. 8§ 39-13-302, 
39-14-103 was affirmed, as jurors could have 
found that defendant and his accomplice in- 
tended to deprive the victim of his vehicle when 
they forced him into the backseat, and the 
kidnapping and theft were still in progress at 
the time the victim was shot because he was 
still resisting confinement and refusing to con- 
sent to the taking of his property. State v. 
Harris, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1016 (Tenn. Crim. App. Dec. 7, 2017). 

Evidence was sufficient to support a convic- 
tion for facilitation of attempted second degree 
murder under T.C.A. § 39-13-210(a)(1), 39-12- 
101(a), 39-11-403; a reasonable juror could 
have found that defendant knew his accomplice 
intended to knowingly kill the victim and de- 
fendant substantially assisted his accomplice 
by handing him the gun, and the victim’s even- 
tual death did not mean that defendant’s con- 
viction for attempt could not stand. State v. 
Harris, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1016 (Tenn. Crim. App. Dec. 7, 2017). 


(a) A corporation commits an offense when: 

(1) The conduct constituting the offense consists of an intentional failure 
to discharge a specific duty imposed upon corporations by criminal law; 

(2) The conduct constituting the offense is engaged in, authorized, com- 
manded or knowingly tolerated by the board of directors or by a high 
managerial agent acting within the scope of the agent’s employment on 


behalf of the corporation; or 


(3) The conduct constituting the offense is engaged in by an agent of the 
corporation acting within the scope of the agent’s employment and on behalf 


of the corporation, and: 
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(A) The offense is a misdemeanor; or 
(B) The offense is one defined by statute which indicates a legislative 
intent to impose criminal liability on a corporation. 
(b) The following definitions apply in this part, unless the context requires 


otherwise: 


(1) “Agent” means any officer, director, servant or employee of the corpo- 
ration or any other person authorized to act on behalf of the corporation; and 
(2) “High managerial agent” means an officer of a corporation or any other 
agent of a corporation who has duties or such responsibility that the agent’s 
conduct reasonably may be inferred to represent the policy of the corpora- 


tion. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section specifically acknowledges corporate 
criminal responsibility. The commission recog- 
nizes the need to control and punish corporate 
involvement in economic offenses, including tax 
and security fraud, pollution, corporate support 
of pornography, gambling and other offenses. 
A corporation is made liable in three situa- 
tions. Subdivision (a)(1) creates criminal liabil- 
ity for the corporation’s intentional failure to 
discharge a legal duty imposed by criminal law. 
Subdivision (a)(2) provides liability when ei- 
ther the board of directors or a high managerial 


agent (acting for the corporation within the 
scope of the agent’s employment) authorizes or 
knowingly tolerates criminal conduct. 

Subdivision (a)(3) holds the corporation li- 
able for its agent’s conduct if the agent was 
acting for the corporation and within the scope 
of employment, and either the offense was 
minor or the statute clearly makes the corpora- 
tion liable for the agent’s actions. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


39-11-405. Individual liability for corporate conduct. 


A person is criminally liable for conduct constituting an offense that the 
person performs or causes to be performed in the name of or on behalf of a 
corporation to the same extent as if the conduct were performed in the person’s 


own name or behalf. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section makes it clear that a person who com- 
mits an offense while acting for a corporation 
can be personally liable for the offense if he or 
she would have been liable if acting in his or 
her own behalf. Thus, the high managerial 
agent whose actions constitute an offense 
against the corporation under § 39-11-404 can 
also be personally responsible for the misdeeds. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Law Reviews. 

“Corporate Liability, Risk Shifting, and the 
Paradox of Compliance”, 52 Vand. L. Rev. 1343 
(1999). 


39-11-406. Affirmative defense to criminal responsibility of a corpora- 
tion. 


(a) It is an affirmative defense to prosecution of a corporation under 
§ 39-11-404(a)(1) or (3) or § 39-11-405, which must be proven by a preponder- 
ance of the evidence, that the high managerial agent having supervisory 
responsibility over the subject matter of the offense employed due diligence to 
prevent its commission. 


39-11-407 
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(b) Subsection (a) does not apply if it is plainly inconsistent with the 
legislative purpose expressed in the law defining the particular offense. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section is provided to encourage due diligence 
on the part of corporate personnel to prevent 
criminal conduct by employees. Subsection (b) 
states that the due diligence defense is not 
applicable if the defense is inconsistent with 
the clear legislative purposes in the applicable 
offense. 


Compiler’s Notes. 
The sentencing commission terminated June 


39-11-407. Defenses excluded. 


30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Burden of proof, title 39, ch. 11, part 2. 


Law Reviews. 

The Prevalence and Use of Criminal De- 
fenses: A Preliminary Study (Neil P. Cohen, 
Michael G. Johnson, Tracy B. Henley), 60 Tenn. 
L. Rev. 957 (1993). 


In a prosecution in which a person’s criminal responsibility is based upon the 
conduct of another, the person may be convicted on proof of commission of the 
offense and that the person was a party to or facilitated its commission, and it 


is no defense that: 


(1) The other belongs to a class of persons who by definition of the offense 
is legally incapable of committing the offense in an individual capacity; or 

(2) The person for whose conduct the defendant is criminally responsible 
has been acquitted, has not been prosecuted or convicted, has been convicted 
of a different offense or different type or class of offense, or is immune from 


prosecution. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section reflects a policy determination that, ina 
case involving multiple offenders, a conviction 
should be sustained where there is sufficient 
evidence to support it, regardless of whether 
there is a failure of proof in another case 
involving other people. Thus, the defendant 
may be convicted whether the other parties to 
the offense are convicted, acquitted, or inca- 
pable of criminal responsibility. 


Compiler’s Notes. — 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Affirmative defense, § 39-11-204. 
General defenses, title 39, ch. 11, part 5. 


NOTES TO DECISIONS 


Analysis 


1. Failure to Convict Criminally Responsible 
Codefendant. 

. Trial of Accessory After the Fact. 

. Ineffective Assistance Claims. 

. Principal Offender. 


me He CO DD 


- Failure to Convict Criminally Respon- 
sible Codefendant. 

The jury’s failure to convict codefendant of 
sexual battery did not bar the defendant’s con- 
viction for facilitation of sexual battery. State v. 
Gennoe, 851 S.W.2d 833, 1992 Tenn. Crim. App. 


LEXIS 622 (Tenn. Crim. App. 1992), rehearing 
denied, — S.W.2d —, 1992 Tenn. Crim. App. 
LEXIS 648 (Tenn. Crim. App. Aug. 5, 1992), 
appeal denied, — S.W.2d —, 1992 Tenn. LEXIS 
648 (Tenn. Nov. 30, 1992). 

Trial court did not err in charging a jury on 
the lesser-included offense of facilitation of pos- 
session of marijuana with intent to deliver 
where the evidence presented at trial was suf- 
ficient to support conviction for facilitation of 
possession of marijuana when the vehicle de- 
fendant was in was initially stopped by the 
police, one or more of the occupants had been 
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recently smoking marijuana due to the strong 
odor and it was defendant, not his friend, who 
was in physical control of the marijuana due to 
his proximity to the brown paper bag. State v. 
Nash, 104 S.W.3d 495, 2003 Tenn. LEXIS 434 
(Tenn. 2003). 


2. Trial of Accessory After the Fact. 

Supreme Court of Tennessee held that the 
common law rule that a person charged as an 
accessory after the fact could not be tried prior 
to the principal offender being convicted, unless 
the person charged as an accessory after the 
fact expressly consented to waive the common 
law rule, had not been abrogated by the Ten- 
nessee Criminal Sentencing Reform Act, and it 
declined to judicially abrogate it. State v. 
Hawk, 170 S.W.3d 547, 2005 Tenn. LEXIS 656 
(Tenn. 2005). 


3. Ineffective Assistance Claims. 
Proof at trial revealed the existence of an- 


39-11-411 


other actor in the criminal episode for whose 
conduct the petitioner was criminally respon- 
sible; trial counsel was not deficient for failing 
to challenge the petitioner’s convictions on that 
basis and he was not entitled to post-conviction 
relief in this regard. Cole v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 355 (Tenn. Crim. 
App. May 11, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 715 (Tenn. Sept. 26, 
2016). 


4, Principal Offender. 

State v. Farner opinion does not stand for the 
proposition that the principal offender must be 
known, only that there must be one. Cole v. 
State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 355 (Tenn. Crim. App. May 11, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
715 (Tenn. Sept. 26, 2016). 


39-11-408 — 39-11-410. [Reserved.] 


39-11-411. Accessory after the fact. 


(a) A person is an accessory after the fact who, after the commission of a 
felony, with knowledge or reasonable ground to believe that the offender has 
committed the felony, and with the intent to hinder the arrest, trial, conviction 
or punishment of the offender: 

(1) Harbors or conceals the offender; 


(2) Provides or aids in providing the offender with any means of avoiding 
arrest, trial, conviction or punishment; or 
(3) Warns the offender of impending apprehension or discovery. 
(b) This section shall have no application to an attorney providing legal 
services as required or authorized by law. 
(c) Accessory after the fact is a Class E felony. 


History. 
Acts 1989, ch. 591, § 1; 1994, ch. 978, § 4; 
1995, ch. 281, § 1. 


Sentencing Commission Comments. This 
section is similar to prior code §§ 39-1-306 and 
39-1-307. While recognizing that all citizens, 
including families of criminal offenders, must 
work together to reduce crime, this section 
retains a portion of the traditional defense for 
close family members who merely harbor or 
conceal an offender. Under former subsection 
(b) [deleted in 1995], the defense was limited; 
any family member actively assisting an of- 
fender to escape or avoid prosecution or its 
consequences is beyond this defense. In 1994, 
this defense was abolished for family members 
who harbor or conceal offenders who commit 
the offense of aggravated child abuse of a child 
age 6 or less. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Mental states, §§ 39-11-106, 39-11-301, 39- 
11-302. 

Penalty for Class E felony, § 40-35-111. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 26.54. 


Law Reviews. 

Criminal Law — Accessory After the Fact — 
When Felony is Complete, 1 Vand. L. Rev. 127 
(1947-1948). 


39-11-501 
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NOTES TO DECISIONS 


Analysis 


1. Principal’s Conviction. 
4. Comparison to Other Crimes. 


1. Principal’s Conviction. 

The common law rule that a person charged 
as an accessory after the fact could not be tried 
prior to the principal offender being convicted, 
unless the person charged as an accessory after 
the fact expressly consented to waive the com- 
mon law rule, had not been abrogated by the 
Tennessee Criminal Sentencing Reform Act, 
1989 Tenn. Pub. Acts ch. 591, and it declined to 
judicially abrogate it. State v. Hawk, 170 
S.W.3d 547, 2005 Tenn. LEXIS 656 (Tenn. 
2005). 


4. Comparison to Other Crimes. 

Defendant qualified as a Range II offender 
and the trial court did not err in considering 
defendant’s convictions in South Carolina for 
harboring a fugitive and assault of an aggra- 
vated nature as felonies; the trial court prop- 
erly considered the elements of harboring a 
fugitive under South Carolina law and acces- 
sory after the fact under Tennessee law in 
determining that defendant’s harboring convic- 
tion would constitute a felony in Tennessee, 
plus he conceded that his South Carolina as- 
sault conviction would also be considered a 
felony in Tennessee. State v. Ward, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 142 (Tenn. 
Crim. App. Feb. 23, 2018). 


PART 5 
GENERAL DEFENSES 


39-11-501. Insanity. 


(a) It is an affirmative defense to prosecution that, at the time of the 
commission of the acts constituting the offense, the defendant, as a result of a 
severe mental disease or defect, was unable to appreciate the nature or 
wrongfulness of the defendant’s acts. Mental disease or defect does not 
otherwise constitute a defense. The defendant has the burden of proving the 
defense of insanity by clear and convincing evidence. 

(b) As used in this section, “mental disease or defect” does not include any 
abnormality manifested only by repeated criminal or otherwise antisocial 
conduct. 

(c) No expert witness may testify as to whether the defendant was or was 
not insane as set forth in subsection (a). Such ultimate issue is a matter for the 


trier of fact alone. 


History. 
Acts 1989, ch. 591, § 1; 1995, ch. 494, § 1. 


Sentencing Commission Comments. This 
section codifies the criteria of criminal insanity 
or mental responsibility which has been fol- 
lowed in Tennessee since the ruling in Graham 
v. State, 547 S.W.2d 531 (Tenn. 1977). The 
commission explicitly recognizes a distinction 
between those defendants who are capable of 
controlling their conduct and those who are not. 
The finder of fact must determine not only 
whether the defendant suffered from a mental 
disease or defect but also whether the defen- 
dant’s condition rendered him or her incapable 
of conforming his or her conduct to lawful 
standards or of appreciating the wrongfulness 
of that conduct. Thus, offenders who have the 
capacity and reason to control their behavior or 


appreciate the distinctions between lawful and 
unlawful conduct are responsible for their 
criminal acts. 

Subsection (b) follows the Graham rule by 
denying the defense to psychopaths, i.e., those 
repeat offenders without other medically dis- 
cernible symptoms. 


Compiler’s Notes. 

Acts 1995, ch. 494, § 2 provided that the 
amendments by that act apply to all offenses 
committed on or after July 1, 1995. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Justification excluding criminal responsibil- 
ity, title 39, ch. 11, part 6. 
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Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 704 of the 
Tennessee Rules of Evidence. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 3-11-1, 3-12.2-6. 


Law Reviews. 

Criminal Appellate Procedure — Insanity 
Defense — The Proper Standard of Review 
When Reviewing a Jury Decision on Sanity 
(Kevin Thompson), 70 Tenn. L. Rev. 1213 
(2003). 

Madness Alone Punishes the Madman: The 
Search For Moral Dignity in the Court’s Com- 
petency Doctrine as Applied in Capital Cases, 
79 Tenn. L. Rev. 461 (2012). 
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Paine on Procedure: Expert Opinion and the 
Insanity Defense (Donald F. Paine), 49 Tenn. 
B.J. 27 (2013). 

Symposium: Competency for Execution: The 
Implications of a Communicative Model of Ret- 
ribution, 76 Tenn. L. Rev. 713 (2009). 

The Criminalization of Mental Illness: How 
Theoretical Failures. Create Real Problems in 
the Criminal Justice System, 62 Vand. L. Rev. 
1053 (2009). 

The Red Velvet Swing Murder (Donald F. 
Paine), 35 No. 2 Tenn. B.J. 26 (1999). 


Attorney General Opinions. 

Constitutionality of proposed “guilty but ex- 
cused from responsibility” verdict, OAG 99-116 
(5/14/99). 


NOTES TO DECISIONS 


Analysis 
. Constitutionality. 
Construction. 
. Application. 


. Burden of Proof. 

Mental Disease or Defect. 

. Diminished Capacity. 

. Inability to Appreciate Wrongfulness. 
. Rejection of Defense. 
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. Constitutionality. 

The clear and convincing standard in T.C.A. 
§ 39-11-501(a) is constitutional. State v. Perry, 
13 S.W.3d 724, 1999 Tenn. Crim. App. LEXIS 
396 (Tenn. Crim. App. 1999). 

This post-1995 version of T.C.A. § 39-11-501, 
which is patterned closely after the federal 
insanity defense statute, is constitutional. 
State v. Holder, 15 S.W.3d 905, 1999 Tenn. 
Crim. App. LEXIS 961 (Tenn. Crim. App. 1999), 
review or rehearing denied, — S.W.3d —, 2000 
Tenn. LEXIS 133 (Tenn. Mar. 13, 2000). 


2. Construction. 

T.C.A. § 39-11-501(c) must be construed nar- 
rowly because of the interests at stake. State v. 
Perry, 13 S.W.3d 724, 1999 Tenn. Crim. App. 
LEXIS 396 (Tenn. Crim. App. 1999). 

Although T.C.A. § 39-11-501(c) precludes an 
expert from testifying that a defendant was, in 
fact, legally “insane” at the time of the commis- 
sion of the offense, the expert may testify that 
the defendant suffered from a severe mental 
disease or defect. State v. Perry, 13 S.W.3d 724, 
1999 Tenn. Crim. App. LEXIS 396 (Tenn. Crim. 
App. 1999). 

Under T.C.A. § 39-11-501(c), an expert may 
state whether the defendant could have appre- 
ciated the nature or wrongfulness of his con- 
duct at the time of the offense; however, T.C.A. 
§ 39-11-501(c) prevents the expert from stating 
that the severe mental disease or defect oper- 


ated to prevent the defendant from appreciat- 
ing the nature or wrongfulness of his conduct. 
State v. Perry, 13 S.W.3d 724, 1999 Tenn. Crim. 
App. LEXIS 396 (Tenn. Crim. App. 1999). 


3. Application. 

Where defendant denied having mental ill- 
ness problems on a gun purchase application a 
few weeks before the shooting, and knew why 
the police were arresting the defendant when 
they came to the defendant’s home, the jury’s 
rejection of the defendant’s insanity defense 
was reasonable. State v. Flake, 88 S.W.3d 540, 
2002 Tenn. LEXIS 375 (Tenn. 2002), rehearing 
denied, 88 S.W.3d 540, 2002 Tenn. LEXIS 458 
(Tenn. 2002). 

In a two-count premeditated first degree 
murder case, the appellate court’s modification 
of the jury’s guilty verdict to not guilty by 
reason of insanity was reversed as a reasonable 
trier of fact could have found defendant failed 
to show by clear and convincing evidence that, 
as a result of a severe mental illness or defect, 
he was unable to appreciate the wrongfulness 
of his actions where the evidence showed defen- 
dant was not suffering from a severe mental 
illness at the time of the offense, defendant’s 
proof that he suffered from a severe mental 
illness was countered by testimony elicited on 
cross-examination suggesting that it was also 
plausible that defendant was malingering, and 
the record contained proof suggesting that de- 
fendant realized his conduct was wrongful. 
State v. Flake, 114 S.W.3d 487, 2003 Tenn. 
LEXIS 696 (Tenn. Apr. 10, 2003). 

The amendment of T.C.A. § 39-11-501(c) in 
1995, which operated to prohibit expert testi- 
mony on the ultimate issue of sanity, did not 
apply to defendant’s offenses because they were 
committed before the amendment’s effective 
date of July 1, 1995. State v. Thompson, 151 
S.W.3d 434, 2004 Tenn. LEXIS 995 (Tenn. 
2004). 


39-11-501 


Evidence was insufficient to sustain an in- 
sanity defense where neither of defendant’s 
experts testified unequivocally that he was in- 
sane at the time of the crimes, his physician 
stated that on the day before the shooting 
defendant appeared stable, there was evidence 
that some of the psychological test results were 
invalid because defendant had fabricated his 
symptoms, and the state offered lay testimony 
which established that defendant did not have 
mental health problems requiring treatment 
for the four years preceding the shooting. State 
v. Thompson, 151 S.W.3d 434, 2004 Tenn. 
LEXIS 995 (Tenn. 2004). 

Defendant failed to show insanity in his 
abuse of a corpse conviction because a doctor 
concluded that defendant never suffered from a 
severe mental disease or defect. Moreover, the 
evidence established that defendant went to 
methodical lengths to conceal the victim’s 
death and dismemberment, telling her family 
that she left with a friend and forging a Christ- 
mas card to her sister. State v. Climer, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 914 
(Tenn. Crim. App. Dec. 14, 2011), modified, 400 
S.W.3d 537, 2013 Tenn. LEXIS 354 (Tenn. Apr. 
19, 2013). 


4, Burden of Proof. 

Although the law presumes sanity, if the 
evidence raises a reasonable doubt as to the 
defendant’s sanity, the burden of proof falls 
upon the state to establish the defendant’s 
sanity beyond a reasonable doubt. State v. 
Jackson, 890 S.W.2d 436, 1994 Tenn. LEXIS 
340 (Tenn. 1994). 

In order to prove sanity the state must prove 
either: (1) The defendant was not “suffering 
from a mental illness at the time of the com- 
mission of the crime,”; or (2) The illness proved 
did not “prevent his knowing the wrongfulness 
of his act” and did not “render him substan- 
tially incapable of conforming his conduct to 
the requirements of the law he is charged with 
violating.” State v. Jackson, 890 S.W.2d 436, 
1994 Tenn. LEXIS 340 (Tenn. 1994). 

In attempting to meet its burden of proving 
sanity, where the state’s evidence was consis- 
tent with sanity, it still did not establish sanity 
because it was not inconsistent with insanity; 
thus, the state failed as a matter of law to prove 
that the defendant while suffering from a men- 
tal illness was capable of appreciating the 
wrongfulness of his conduct and conforming his 
conduct to the requirements of the law. State v. 
Jackson, 890 S.W.2d 436, 1994 Tenn. LEXIS 
340 (Tenn. 1994). 

The evidence relied upon by the state to 
prove that the defendant was sane was not 
sufficient; the state’s burden may be met by 
expert testimony, lay testimony based on a 
proper foundation, and evidence of conduct 
consistent with sanity and inconsistent with 
insanity. In this case there was no expert testi- 
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mony in support of the defendant’s sanity. State 
v. Sparks, 891 S.W.2d 607, 1995 Tenn. LEXIS 1 
(Tenn. 1995). ¢ 

The burden of proof is on the defendant to 
establish insanity by clear and convincing evi- 
dence, particularly after the 1995 amendment 
of T.C.A. § 39-11-501. State v. Holder, 15 
S.W.3d 905, 1999 Tenn. Crim. App. LEXIS 961 
(Tenn. Crim. App. 1999), review or rehearing 
denied, — S.W.3d —, 2000 Tenn. LEXIS 133 
(Tenn. Mar. 13, 2000). 

Proper standard of review, which requires 
proof that the defendant was insane at the time 
the defendant committed the crime by clear 
and convincing evidence, is whether, consider- 
ing the evidence in the light most favorable to 
the prosecution, no reasonable trier of fact 
could have failed to find that the defendant’s 
insanity at the time of the offense was estab- 
lished by clear and convincing evidence. State 
v. Flake, 88 S.W.3d 540, 2002 Tenn. LEXIS 375 
(Tenn. 2002), rehearing denied, 88 S.W.3d 540, 
2002 Tenn. LEXIS 458 (Tenn. 2002). 


5. Mental Disease or Defect. 

It may not be assumed that a defendant 
suffering from paranoid schizophrenia accom- 
panied by delusions is necessarily incapable of 
premeditated murder. State v. Holder, 15 
S.W.3d 905, 1999 Tenn. Crim. App. LEXIS 961 
(Tenn. Crim. App. 1999), review or rehearing 
denied, — 8.W.3d —, 2000 Tenn. LEXIS 133 
(Tenn. Mar. 13, 2000). 


6. Diminished Capacity. 

“Diminished capacity” is a defendant’s pre- 
sentation of expert, psychiatric evidence aimed 
at negating the requisite culpable mental state. 
State v. Perry, 13 S.W.3d 724, 1999 Tenn. Crim. 
App. LEXIS 396 (Tenn. Crim. App. 1999). 


7. Inability to Appreciate Wrongfulness. 
In a vehicular homicide case, defendant 
proved by clear and convincing evidence that 
she was insane at the time of the wreck where 
experts testified that defendant was delusional 
and suffered from a severe mental disease, 
bi-polar mixed, and as a result, did not appre- 
ciate the nature or wrongfulness of her acts; an 
expert believed that defendant’s delusions 
around the time of the wreck, that J.F.K. was 
alive and behind 9/11, and that she was preg- 
nant with a “world leader”, were triggered by 
the September 11th attacks, defendant was 
“out of touch with reality,” and she believed 
that her car would fly if she pulled back on the 
steering wheel. State v. Kennedy, 152 S.W.3d 
16, 2004 Tenn. Crim. App. LEXIS 508 (Tenn. 
Crim. App. 2004), appeal denied, — S.W.3d —, 
2004 Tenn. LEXIS 939 (Tenn. Nov. 8, 2004). 


8. Rejection of Defense. 

Record supported the jury’s rejection of de- 
fendant’s insanity defense because an expert’s 
testimony, along with the evidence regarding 


93 GENERAL PROVISIONS 


defendant’s behavior before and after the mur- 
der, was sufficient to rebut another expert’s 
opinion that defendant did not understand the 
nature and wrongfulness of his conduct. State 
v. Colvett, 481 S.W.3d 172, 2014 Tenn. Crim. 
App. LEXIS 1142 (Tenn. Crim. App. Dec. 19, 
2014), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 302 (Tenn. Apr. 10, 2015). 

Evidence was sufficient to convict defendant 
of one count of attempted first degree premedi- 
tated murder, two counts of aggravated assault, 
and one count of domestic assault because the 
record supported the jury’s rejection of the 
affirmative defense of insanity because, al- 
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though the State’s expert witness and defen- 
dant’s expert witness disagreed, the State’s 
expert witness opined that the defendant could 
appreciate both the nature and wrongfulness of 
his actions when he attacked the victim, and 
his opinion was corroborated by substantial 
other proof offered by the State; and the victim 
testified that defendant calmly told her he was 
going to kill her before beating her and that he 
knew exactly what he was doing during the 
attack. State v. Halliburton, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 907 (Tenn. Crim. App. 
Dec. 6, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 219 (Tenn. Apr. 13, 2017). 


39-11-502. Ignorance or mistake of fact. 


(a) Except in prosecutions for violations of §§ 39-13-504(a)(4) and 39-13- 
522, ignorance or mistake of fact is a defense to prosecution if the ignorance or 
mistake negates the culpable mental state of the charged offense. 

(b) Although a person’s ignorance or mistake of fact may constitute a 
defense to the offense charged, the person may be convicted of the offense for 
which the person would be guilty if the fact were as the person believed. 

(c) It shall not be a defense to prosecution for a violation of § 39-13-514 or 
§ 39-13-529(a), (b)(1) or (b)\(2) that the person charged was ignorant or 


mistaken as to the age of a minor. 


History. 
Acts 1989, ch. 591, § 1; 1995, ch. 495, § 1; 
2013,.ch. 337,81. 


Sentencing Commission Comments. This 
section recognizes a defense where the mental 
element of the offense is negated by the defen- 
dant’s ignorance or mistake of fact. It is a 
narrow defense and does not include a mistake 
regarding the existence or meaning of a crimi- 
nal law. See McGuire v. State, 26 Tenn. 54 
(1846). 


Compiler’s Notes. 
The sentencing commission terminated June 


30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Law Reviews. 

“Let's Talk About Sexting, Baby”: A Mens 
Rea-Centered Approach to the Sexting Issue in 
Tennessee, 42 U. Mem. L. Rev. 1139 (2012). 

“No Provincial or Transient Notion”: The 
Need for a Mistake of Age Defense in Child 
Rape Prosecutions, 57 Vand. L. Rev. 693 (2004). 

The Language of Mens Rea, 67 Vand. L. Rev. 
1327 (2014). 


NOTES TO DECISIONS 


Analysis 


1. Failure to Raise Defense. 
2. Instructions. 


1. Failure to Raise Defense. 

Defendant was not entitled to an instruction 
on the defense of mistake of fact, where it was 
not “fairly raised” by the evidence or asserted 
by the accused when he was tried for the 
offense of which he was convicted. State v. 
McPherson, 882 S.W.2d 365, 1994 Tenn. Crim. 
App. LEXIS 109 (Tenn. Crim. App. 1994). 

Reasonable minds could accept ignorance or 
mistake of fact as a defense to premeditated 
first degree murder and counsel were deficient 
by failing to request a jury instruction on igno- 


rance or mistake of fact where: (1) Petitioner 
testified that he believed he removed all of the 
bullets from the gun and that the gun fired as 
he was “fumbling” with it; and (2) Petitioner’s 
theory at the trial was that he was mistaken in 
his belief that the gun was unloaded and that 
he did not intend to shoot the victim. Nesbit v. 
State, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 292 (Tenn. Crim. App. Mar. 28, 2013), 
affd, 452 S.W.3d 779, 2014 Tenn. LEXIS 917 
(Tenn. Nov. 14, 2014). 


2. Instructions. 

Where a defendant’s ignorance or mistake of 
fact constitutes a defense to the offense 
charged, he may still be convicted of the offense 
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for which he would be guilty if the facts were as 
the defendant believed, and therefore if the 
defendant had believed the child to be 16 at the 
time they first had intercourse, a jury instruc- 
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tion — and, ipso facto, a conviction — on 
statutory rape was appropriate. State v. Ealey, 
959 S.W.2d 605, 1997 Tenn. Crim. App. LEXIS 
563 (Tenn. Crim. App. 1997). 


39-11-503. Intoxication. 


(a) Except as provided in subsection (c), intoxication itself is not a defense to 
prosecution for an offense. However, intoxication, whether voluntary or invol- 
untary, is admissible in evidence, if it is relevant to negate a culpable mental 
state. 

(b) If recklessness establishes an element of an offense and the person is 
unaware of a risk because of voluntary intoxication, the person’s unawareness 
is immaterial in a prosecution for that offense. 

(c) Intoxication itself does not constitute a mental disease or defect within 
the meaning of § 39-11-501. However, involuntary intoxication is a defense to 
prosecution, if, as a result of the involuntary intoxication, the person lacked 
substantial capacity either to appreciate the wrongfulness of the person’s 
conduct or to conform that conduct to the requirements of the law allegedly 
violated. | 

(d) The following definitions apply in this part, unless the context clearly 


requires otherwise: 


(1) “Intoxication” means disturbance of mental or physical capacity re- 
sulting from the introduction of any substance into the body; 
(2) “Involuntary intoxication” means intoxication that is not voluntary; 


and 


(3) “Voluntary intoxication” means intoxication caused by a substance 
that the person knowingly introduced into the person’s body, the tendency of 
which to cause intoxication was known or ought to have been known. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. Un- 
der prior Tennessee law, intoxication was not a 
defense unless it was so extreme as to negate a 
finding of the specific intent which was an 
essential element of the offense charged. See 
State v. Adkins, 653 S.W.2d 708 (Tenn. 1983). 
Subsection (a) retains this rule, permitting in- 
toxication to be considered whenever the intoxi- 
cation prevents the defendant from forming the 
required mental state. 

Subsection (b) makes it clear that voluntary 
intoxication can never negate awareness of a 
risk where recklessness is sufficient to estab- 
lish a culpable mental state of an offense. 

Involuntary intoxication may suffice to ne- 
gate any essential element of a defense includ- 
ing recklessness. The commission recognizes 
that a defendant who is not responsible for his 
or her intoxicated condition and either cannot 


control his or her own conduct or is unable to 
appreciate its wrongfulness because of the in- 
toxicated condition should be excused from 
criminal responsibility. Subsection (c) also pre- 
serves the rule that intoxication does not in and 
of itself constitute a mental disease or defect, 
sufficient to constitute insanity, unless the in- 
toxication is found to be involuntary. 

The definition of intoxication is sufficiently 
broad to include all substances which alter 
mental or physical capacity, including alcohol, 
marijuana, glue sniffing, and heroin. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Law Reviews. 

Law On the Rocks: The Intoxication Defenses 
are Being Eighty-Sixed, 55 Vand. L. Rev. 607 
(2002). 
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NOTES TO DECISIONS 


Analysis 


. Mental State. 

. Rejection of Defense. 
Driving While Intoxicated. 
. Jury Instructions. 


. Mental State. 

Expert testimony bearing on issue of whether 
defendant was intoxicated was relevant evi- 
dence and properly admissible because ques- 
tions of whether defendant was under the in- 
fluence of PCP at the time of the offense, and 
whether his intoxication had any bearing on his 
ability to premeditate and form the intent to 
kill were questions appropriate for the jury’s 
consideration; thus, trial court erred by revok- 
ing funds for defendant to hire an expert effec- 
tively prevented him from presenting the de- 
fense of voluntary intoxication at his trial 
because this was critical to defendant’s defense. 
State v. Vaughn, 279 S.W.3d 584, 2008 Tenn. 
Crim. App. LEXIS 442 (Tenn. Crim. App. June 
16, 2008). 

None of the evidence demonstrated that de- 
fendant’s alleged intoxication was such that, 
hours later, it deprived him of the mental 
capacity to form the culpable mental state 
required for premeditated murder or attempted 
premeditated murder. State v. Hatcher, 310 
S.W.3d 788, 2010 Tenn. LEXIS 419 (Tenn. May 
4, 2010). 

Evidence was sufficient to convict defendant 
of first degree murder because the jury could 
infer that defendant traveled about one-fourth 
of one mile on foot from a church to the victim’s 
house, where he placed a barrel under a win- 
dow, removed the screen, entered the house 
through the open window, shot the victim in the 
head with a .22 caliber weapon, left through the 
front door, went to his mother’s house, and 
waited until the body had been discovered the 
next day before initiating any contact with the 
authorities; and because defendant’s actions 
were inconsistent with a conclusion he was 
incapable, due to intoxication, of premeditating 
the victim’s killing. State v. Rayfield, 507 
S.W.3d 682, 2015 Tenn. Crim. App. LEXIS 780 
(Tenn. Crim. App. Sept. 28, 2015), appeal de- 
nied, — S.W.38d —, 2016 Tenn. LEXIS 146 
(Tenn. Feb. 18, 2016). 

Destruction of defendant’s blood sample did 
not violate defendant’s due process rights be- 
cause the State did not have a duty to preserve 
the blood past the date it was destroyed, as 
blood could not be preserved indefinitely, it had 
been preserved for over one year, and defendant 
failed in her obligation to secure the sample. 
The presence of the prescription drug in defen- 
dant’s blood was not apparently exculpatory 
because it would not have been relevant to 
negating any mental state as DUI was a strict 


liability offense and defendant, who voluntarily 
ingested alcohol and the prescription drug, 
could not claim that her subsequent actions 
were involuntary. State v. Blair, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 863 (Tenn. Crim. 
App. Nov. 16, 2016). 


2. Rejection of Defense. 

Defendant claimed he was so intoxicated that 
he was incapable of premeditation and that he 
should have been convicted of voluntary man- 
slaughter, but there was evidence to the con- 
trary regarding his intoxication, and by the 
jury’s verdict of guilty to the charge of first 
degree murder, the jury necessarily rejected the 
claim that defendant acted in a state of passion 
produced by adequate provocation sufficient to 
lead a reasonable person to act in an irrational 
manner. State v. Hudgins, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 612 (Tenn. Crim. App. 
Aug. 18, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 753 (Tenn. Oct. 19, 2016). 


3. Driving While Intoxicated. 

Because driving under the influence of a drug 
or intoxicant is a strict liability offense, a de- 
fendant whose intoxication results from know- 
ingly ingesting a prescription drug and alcohol 
cannot use the involuntary intoxication defense 
under T.C.A. § 39-11-5038. State v. Kain, 24 
S.W.3d 816, 2000 Tenn. Crim. App. LEXIS 130 
(Tenn. Crim. App. 2000), review or rehearing 
denied, — S.W.3d —, 2000 Tenn. LEXIS 405 
(Tenn. July 17, 2000). 


4, Jury Instructions. 

Since the culpable mental state of a person 
who aids and abets another in a criminal of- 
fense is intentional, the trial court should have 
included an instruction of intoxication as it 
pertained to the facts of the case. State v. 
Williamson, 919 S.W.2d 69, 1995 Tenn. Crim. 
App. LEXIS 989 (Tenn. Crim. App. 1995). 

The court allowed evidence of defendant’s use 
of cocaine and properly instructed the jury that 
a defendant’s voluntary intoxication could ne- 
gate a culpable mental state, in accordance 
with T.C.A. § 39-11-503(a). State v. Morris, 24 
S.W.3d 788, 2000 Tenn. LEXIS 391 (Tenn. 
2000), cert. denied, Morris v. Tennessee, 531 
U.S. 1082, 121 S. Ct. 786, 148 L. Ed. 2d 682, 
2001 U.S. LEXIS 301 (2001), cert. denied, 
Brown v. Utah, 148 L. Ed. 2d 676, 121 S. Ct. 
778, 531 U.S. 1079, 2001 U.S. LEXIS 250 
(2001). 

Defendant did not present any proof that the 
marijuana he smoked impacted his ability to 
form the mental state required for first degree 
murder, and he testified in detail about what 
happened and that he shot the victim for raping 
his girlfriend; thus, the trial court did not err by 
refusing to give the instruction regarding vol- 
untary intoxication. State v. Reynolds, — 
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— $.W.3d —, 2017 Tenn. LEXIS 496 (Tenn. 
Aug. 16, 2017). 


S.W.3d —, 2017 Tenn. Crim. App. LEXIS 174 
(Tenn. Crim. App. Mar. 9, 2017), appeal denied, 


+ 


39-11-504. Duress. 


(a) Duress is a defense to prosecution where the person or a third person is 
threatened with harm that is present, imminent, impending and of such a 
nature to induce a well-grounded apprehension of death or serious bodily 
injury if the act is not done. The threatened harm must be continuous 
throughout the time the act is being committed, and must be one from which 
the person cannot withdraw in safety. Further, the desirability and urgency of 
avoiding the harm must clearly outweigh the harm sought to be prevented by 
the law proscribing the conduct, according to ordinary standards of reason- 
ableness. 

(b) This defense is unavailable to a person who intentionally, knowingly, or 
recklessly becomes involved in a situation in which it was probable that the 


person would be subjected to compulsion. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. Con- 
sistent with existing Tennessee law and a long 
history of Anglo-American tradition, this sec- 
tion recognizes the defense of duress. This rare 
defense is present when a defendant commits 
an offense because another person threatens 
death or serious injury if the offense is not 
committed. 

The standard sufficient to excuse criminal 
conduct is that the compulsion must be imme- 
diate and imminently present and of such na- 
ture to produce a well-grounded fear of death or 
serious bodily harm. In addition, there must be 
no reasonable opportunity to escape the com- 
pulsion without committing an offense. See 
State v. Robinson, 622 S.W.2d 62 (Tenn. Crim. 
App. 1980). 

Subsection (b) retains the view that this 


defense is unavailable to people who recklessly 
place themselves in a situation where compul- 
sion was probable. See United States v. Camp- 
bell, 675 F.2d 815 (6th Cir. 1982), cert. denied, 
459 U.S. 850 (1984). 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Mental states, §§ 39-11-106, 39-11-301, 39- 
11-302. 


Law Reviews. 

The Prevalence and Use of Criminal De- 
fenses: A Preliminary Study (Neil P. Cohen, 
Michael G. Johnson, Tracy B. Henley), 60 Tenn. 
L. Rev. 957 (1993). 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Instructions. 
3. Evidence. 

1 


. Construction. 

Neither duress nor necessity are affirmative 
defenses; both are “defenses” and, if admissible 
evidence fairly raises either defense, the trial 
court must submit the defense to the jury and 
the prosecution must prove beyond a reason- 
able doubt that the defense does not apply. 
State v. Culp, 900 S.W.2d 707, 1994 Tenn. Crim. 
App. LEXIS 858 (Tenn. Crim. App. 1994). 


2. Instructions. 
Trial court’s failure to instruct the jury on the 
defense of duress under T.C.A. § 39-11-504 did 


not constitute plain error under former Tenn. 
R. Crim. P. 52(b) (see now T.R.A.P. 36(b)) even 
though the evidence, including defendant’s tes- 
timony, may have been sufficient to warrant 
such an instruction, because duress was never 
discussed as a theory of the defense and defen- 
dant expressly declined a jury instruction on 
self-defense, a defense closely related to duress. 
State v. Bledsoe, 226 S.W.3d 349, 2007 Tenn. 
LEXIS 368 (Tenn. Apr. 26, 2007). 

Defense of duress failed because there was no 
proof that defendant’s brother threatened de- 
fendant in order to achieve his assistance in the 
attack upon the victims. State v. Hatcher, 310 
S.W.3d 788, 2010 Tenn. LEXIS 419 (Tenn. May 
4, 2010). 

Post-conviction court properly dismissed pe- 
titioner’s application for post-conviction relief 
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because petitioner failed to prove that trial 
counsel’s failure to request a jury instruction on 
duress was below an objective standard of rea- 
sonableness under prevailing professional 
norms; defense of duress would clearly have 
been inapplicable to petitioner’s charge of first 
degree murder because the urgency of harm to 
petitioner would not have outweighed the harm 
to the deceased victim. Hendricks v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 651 
(Tenn. Crim. App. July 26, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 810 
(Tenn. Nov. 16, 2017). 


3. Evidence. 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as trial counsel’s performance 
was not deficient for failing to obtain an expert 
witness to testify on the defense of duress 
because defendant failed to produce an expert 
witness on duress to testify at the post-convic- 
tion hearing or to introduce evidence on what 
an expert witness might have presented and 
how it would have aided his defense. Mims v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 127 (Tenn. Crim. App. Feb. 24, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
375 (Tenn. June 9, 2017). 

Trial counsel’s performance was not deficient 
by failing to request jury instructions on the 
defenses of duress and necessity because the 
defenses were not raised by the proof at trial. 
Counsel researched the possibility of arguing 
the defenses of necessity or duress at trial, but 
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was unable to corroborate defendant’s story, 
while abandoned this theory of the case when 
defendant informed counsel that defendant had 
never entered the building that was vandalized 
and burglarized and by testifying to living in a 
hotel at the time of the offense. Walton v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 363 
(Tenn. Crim. App. May 10, 2017), appeal de- 
nied, — S.W.38d —, 2017 Tenn. LEXIS 601 
(Tenn. Sept. 22, 2017). 

State met its burden of proof regarding de- 
fendant’s defense of duress because the record 
made clear that defendant walked into the 
bedroom on his own and received oral sex from 
the victim while they were the only two in the 
room and no evidence existed to suggest that 
defendant was forced or threatened into enter- 
ing the bedroom by a co-defendant. State v. 
Denton, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 743 (Tenn. Crim. App. Aug. 21, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
856 (Tenn. Dec. 8, 2017). 

State met its burden of proof regarding de- 
fendant’s defense of duress because no testi- 
mony existed indicating that a co-defendant 
pointed a gun at defendant during the rape or 
robbery of the victims, the three victims testi- 
fied that the men took their cell phones along 
with a laptop and two TV’s, and two co-defen- 
dants testified that defendant took a TV as they 
exited the apartment, absent any threats from 
the co-defendant. State v. Denton, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 743 (Tenn. Crim. 
App. Aug. 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 856 (Tenn. Dec. 8, 2017). 


It is a defense to prosecution that law enforcement officials, acting either 
directly or through an agent, induced or persuaded an otherwise unwilling 
person to commit an unlawful act when the person was not predisposed to do 
so. If a defendant intends to rely on the defense of entrapment, the defendant 
shall give to the district attorney general a notice comparable to that required 
for an insanity defense under Rule 12.2 of the Tennessee Rules of Criminal 


Procedure. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. In 
1980, the Tennessee supreme court recognized 
the defense of entrapment in the case of State v. 
Jones, 598 S.W.2d 209 (Tenn. 1980). In addi- 
tion, the defendant must give notice of his or 
her intent to rely on the defense of entrapment 
to the district attorney general. 


Compiler’s Notes. 
The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 


have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Insanity defense, § 39-11-501. 


Law Reviews. 

The Prevalence and Use of Criminal De- 
fenses: A Preliminary Study (Neil P. Cohen, 
Michael G. Johnson, Tracy B. Henley), 60 Tenn. 
L. Rev. 957 (1993). 

Witch Doctors and Battleship Stalkers: The 
Edges of Exculpation in Entrapment Cases, 52 
Vand. L. Rev. 1869 (1999). 
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NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Evidence. 


1. Applicability. 

By abolishing common law defenses, the 
1989 Criminal Code superseded the definition 
of entrapment as announced in State v. Jones, 
598 S.W.2d 209, 1980 Tenn. LEXIS 437 (Tenn. 
1980), including the solicitation exception, and 
replaced it with T.C.A. § 39-11-505; thus, the 
defense of entrapment applied to the crime of 
solicitation to commit murder. State v. Latham, 
910 S.W.2d 892, 1995 Tenn. Crim. App. LEXIS 
247 (Tenn. Crim. App. 1995). 

Entrapment defense is not a matter of law or 
right based solely upon the fact that a state 
agent furnishes contraband to a defendant by 
means of sale or delivery; the fact that the state 
furnished the contraband is a point of eviden- 
tiary value only. State v. Blackmon, 78 S.W.3d 
322, 2001 Tenn. Crim. App. LEXIS 895 (Tenn. 
Crim. App. 2001), review or rehearing denied, 
— §.W.3d —, 2003 Tenn. LEXIS 611 (Tenn. 
June 30, 2003). 

Where defendant was charged with posses- 
sion of cocaine with intent to sell after negoti- 
ating a cocaine transaction with an undercover 
detective and paying for the cocaine, the trial 
court properly refused defendant’s request for a 
jury instruction on entrapment, as it was clear 
that defendant was predisposed to commit the 
crime. State v. Blackmon, 78 S.W.3d 322, 2001 
Tenn. Crim. App. LEXIS 895 (Tenn. Crim. App. 
2001), review or rehearing denied, — 8.W.3d —, 
2003 Tenn. LEXIS 611 (Tenn. June 30, 2003). 

Defense of “sentencing entrapment” is not 
recognized in Tennessee. State v. Blackmon, 78 
S.W.3d 322, 2001 Tenn. Crim. App. LEXIS 895 
(Tenn. Crim. App. 2001), review or rehearing 
denied, — S.W.3d —, 2003 Tenn. LEXIS 611 
(Tenn. June 30, 2003). 


+ 


2. Evidence. 

In a prosecution for sexual battery by means 
of fraud, where the victim reasonably relied 
upon a belief that defendant’s touching was for 
medical purposes, his allowing the touching 
would not constitute such a consent that would 
make the contact lawful so as to preclude a 
conviction. State v. Tizard, 897 S.W.2d 732, 
1994 Tenn. Crim. App. LEXIS 750 (Tenn. Crim. 
App. 1994). 

Expert testimony about defendant’s suscep- 
tibility to inducement, proffered to establish an 
entrapment defense, was admissible even 
though it embraced an ultimate issue to be 
decided by the trier of fact. State v. Shuck, 953 
S.W.2d 662, 1997 Tenn. LEXIS 487, 70 
A.L.R.5th 743 (Tenn. 1997). 

Evidence was sufficient for the jury to reject 
defendant’s defense of entrapment, as defen- 
dant agreed to bring cocaine to a trailer on 
three separate occasions, and during one of the 
three transactions, defendant urged two indi- 
viduals to purchase a larger amount of cocaine 
from him the next time. State v. Keys, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 84 
(Tenn. Crim. App. Jan. 29, 2014), appeal de- 
nied, — S.W.3d —, 2014 Tenn. LEXIS 493 
(Tenn. June 20, 2014), cert. denied, Keys v. 
Tennessee, 190 L. Ed. 2d 345, 185 S. Ct. 459, — 
U.S. —, 2014 U.S. LEXIS 7281 (U.S. 2014). 

Circuit court properly denied defendant’s pe- 
tition for post-conviction relief because trial 
counsel’s background search of a confidential 
informant’s criminal history was more than 
reasonable and counsel was not ineffective for 
failing to raise the defense of entrapment 
where the informant testified at trial that it 
was defendant’s idea, not his, to conduct an 
exchange of drugs for guns at the informant’s 
mobile trailer, which happened to be within a 
protected school zone. Clanton v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 211 
(Tenn. Crim. App. Mar. 19, 2018). 


PART 6 


JUSTIFICATION EXCLUDING CRIMINAL 
RESPONSIBILITY 


39-11-601. Justification a defense. 


It is a defense to prosecution that the conduct of the person is justified under 


this part. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 


part enunciates the various principles of Ten- 
nessee law which excuse or justify otherwise 
unlawful conduct. Justification as a defense is 


89 


consistent with Tennessee case law. See May v. 
State, 220 Tenn. 541, 420 S.W.2d 647 (1967). 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 
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Cross-References. 
General defenses, title 39, ch. 11, part 5. 


Law Reviews. 

The Prevalence and Use of Criminal De- 
fenses: A Preliminary Study (Neil P. Cohen, 
Michael G. Johnson, Tracy B. Henley), 60 Tenn. 
L. Rev. 957 (1993). 


NOTES TO DECISIONS 


Analysis 


1. Duress or Necessity. 
2. Self-Defense. 


1. Duress or Necessity. 

Neither duress nor necessity are affirmative 
defenses; both are “defenses” and, if admissible 
evidence fairly raises either defense, the trial 
court must submit the defense to the jury and 
the prosecution must prove beyond a reason- 
able doubt that the defense does not apply. 
State v. Culp, 900 S.W.2d 707, 1994 Tenn. Crim. 
App. LEXIS 858 (Tenn. Crim. App. 1994). 


2. Self-Defense. 

Instruction that the victim was acting in 
defense of his residence in order to justify his 
conduct was error since the plain language of 
T.C.A. § 39-11-611 is that self-defense may be 
utilized in defense of the prosecution, not as 


39-11-6002. Justification definitions. 


justification for a victim’s conduct. State v. 
Belser, 945 S.W.2d 776, 1996 Tenn. Crim. App. 
LEXIS 568 (Tenn. Crim. App. 1996). 

The state has the burden of proving beyond a 
reasonable doubt that defendant did not act in 
self-defense. State v. Belser, 945 S.W.2d 776, 
1996 Tenn. Crim. App. LEXIS 568 (Tenn. Crim. 
App. 1996). 

Defendant’s recitation about engaging in a 
struggle with victim over victim’s gun rather 
than retreating negated the defendant’s theory 
of any attempt to abandon the burglary; thus, 
the trial court was correct in finding that the 
evidence did not support the requested instruc- 
tion on self defense. State v. Sims, 45 S.W.3d 1, 
2001 Tenn. LEXIS 349 (Tenn. 2001), cert. de- 
nied, Sims v. Tennessee, 534 U.S. 956, 122 S. 
Ct. 357, 151 L. Ed. 2d 270, 2001 U.S. LEXIS 
9558 (2001). 


As used in this part, unless the context otherwise requires: 
(1) “Custody” means under arrest by a law enforcement officer, or under 
restraint by an officer, employee or agent of government pursuant to an order 


of a court; 


(2) “Deadly force” means force that is intended or known by the defendant 
to cause or, in the manner of its use or intended use, is capable of causing 


death or serious bodily injury; and 


(3) “Escape” means unauthorized departure from custody or failure to 
return to custody following temporary leave for a specific purpose of limited 
period, but does not include a violation of conditions of probation or parole. 


History. 
Acts 1989, ch. 591, § 1. 


39-11-603. Confinement as justifiable force. 


Confinement is justified when force is justified by this part, if the person 
takes reasonable measures to terminate the confinement as soon as the person 
knows it can be done safely, unless the individual confined has been arrested 
for an offense. 


39-11-604 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section recognizes confinement as a form of 
force which may be used whenever justifiable. 
This concept is based on present Tennessee law 
which relieves merchants, employees, and offi- 
cers from both civil and criminal liability for 
false arrest, false imprisonment or unlawful 
detention if the arrest or detention was based 
on probable cause. § 40-7-116(a), (b), (c). This 
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section is intended to authorize reasonable al- 
ternatives to the use of force. Confinement is 
recognized as a form of justifiable force; restric- 
tions on the use of force contained elsewhere in 
this part also apply to confinement. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


39-11-604. Reckless injury of innocent third person. 


Even though a person is justified under this part in threatening or using 
force or deadly force against another, the justification afforded by this part is 
unavailable in a prosecution for harm to an innocent third person who is 
recklessly injured or recklessly killed by the use of such force. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section provides that a defendant may be justi- 
fied in using force against another person but 
criminally responsible if that use of force reck- 
lessly injures a third person. The underlying 
principle is that a defendant’s culpability is to 


be measured independently for each victim. 
The section is designed to deter reckless con- 
duct that could harm innocent third persons. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


39-11-6005. Civil remedies unaffected. 


The fact that conduct is justified under this part does not abolish or impair 
any remedy for the conduct that is or may be available in a civil suit. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section creates a distinction between justifica- 
tions for criminal and civil law. The defenses in 
this chapter apply only to criminal law and are 
not intended to affect civil liability. See also 
§ 39-11-102(c). 


39-11-606 — 39-11-608. [Reserved.] 


39-11-609. Necessity. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Except as provided in §§ 39-11-611 — 39-11-616, 39-11-620 and 39-11-621, 


conduct is justified, if: 


(1) The person reasonably believes the conduct is immediately necessary 


to avoid imminent harm; and 


(2) The desirability and urgency of avoiding the harm clearly outweigh 
the harm sought to be prevented by the law proscribing the conduct, 
according to ordinary standards of reasonableness. 
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History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section codifies the common law defense of 
necessity. It excuses criminal liability in those 
exceedingly rare situations where criminal ac- 
tivity is an objectively reasonable response to 
an extreme situation. For example, the neces- 
sity defense would bar a trespass conviction for 
a hiker, stranded in a snowstorm, who spends 
the night in a vacant cabin rather than risking 
death sleeping in the open. 

The defense is limited to situations: (1) where 
the defendant acts upon a reasonable belief 
that the action is necessary to avoid harm; and 
(2) where the harm sought to be avoided is 
clearly greater than the harm caused by the 
criminal act. The defense is further limited in 
application to those offenses where it is not 
expressly excluded by statute. 
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Subdivisions (1) and (2) contemplate a bal- 
ancing between the harm caused by the con- 
duct constituting an offense, and the harm the 
defendant sought to avoid by the conduct. If the 
harm sought to be avoided was, by ordinary 
standards of reasonableness, clearly greater 
than the harm actually caused (the offense), the 
defendant’s conduct causing the offense is jus- 
tified. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Law Reviews. 

The Prevalence and Use of Criminal De- 
fenses: A Preliminary Study (Neil P. Cohen, 
Michael G. Johnson, Tracy B. Henley), 60 Tenn. 
L. Rev. 957 (1993). 


NOTES TO DECISIONS 


Analysis 


. Construction. 

. Jury Instructions. 
. Defense to Escape. 
. Defense Rejected. 


= PON Re 


. Construction. 

Neither duress nor necessity are affirmative 
defenses; both are “defenses” and, if admissible 
evidence fairly raises either defense, the trial 
court must submit the defense to the jury and 
the prosecution must prove beyond a reason- 
able doubt that the defense does not apply. 
State v. Culp, 900 S.W.2d 707, 1994 Tenn. Crim. 
App. LEXIS 858 (Tenn. Crim. App. 1994). 

Trial court properly refused to instruct jury 
on the defense of necessity where defendant 
first claimed the money he stole was to buy 
drugs for himself and only later claimed to need 
the money to protect his grandchildren from 
drug dealers, defense witnesses only margin- 
ally corroborated his story of threats to the 
children and defendant provided no proof that 
robbery was the only alternative available to 
protect the children. State v. Davenport, 973 
S.W.2d 283, 1998 Tenn. Crim. App. LEXIS 212 
(Tenn. Crim. App. 1998). 

Jury instruction on duress adequately con- 
veyed the general policies supporting the exis- 
tence of both the duress and necessity defenses; 
therefore, the trial court did not err in denying 
the defendant’s request for an instruction on 
necessity. State v. Green, 995 S.W.2d 591, 1998 
Tenn. Crim. App. LEXIS 1079 (Tenn. Crim. 
App. 1998). 

To be entitled to the defense of necessity, 
defendant must show an immediately neces- 
sary action, justifiable because of an imminent 
threat, where the action is the only means to 


avoid the harm. State v. Watson, 1 S.W.3d 676, 
1999 Tenn. Crim. App. LEXIS 204 (Tenn. Crim. 
App. 1999). 


2. Jury Instructions. 

Trial court did not err in rejecting request for 
a jury instruction on the defense of necessity 
where the record did not demonstrate that 
defendant’s actions in driving with a revoked 
license were the only means of avoiding an 
imminent threat to her passenger’s health and 
safety. State v. Watson, 1 S.W.3d 676, 1999 
Tenn. Crim. App. LEXIS 204 (Tenn. Crim. App. 
1999). 

Trial court did not err by failing to charge the 
jury on the defense of necessity where defen- 
dant failed to show that a non-human act 
caused him to fire the shots or that the harm 
sought to be avoided was greater than the harm 
caused by his criminal act. State v. Perrier, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 666 
(Tenn. Crim. App. Sept. 6, 2016), affd, — 
S.W.3d —, 2017 Tenn. LEXIS 724 (Tenn. Nov. 
BA ZOLT), 

Trial counsel’s performance was not deficient 
by failing to request jury instructions on the 
defenses of duress and necessity because the 
defenses were not raised by the proof at trial. 
Counsel researched the possibility of arguing 
the defenses of necessity or duress at trial, but 
was unable to corroborate defendant’s story, 
while abandoned this theory of the case when 
defendant informed counsel that defendant had 
never entered the building that was vandalized 
and burglarized and by testifying to living in a 
hotel at the time of the offense. Walton v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 363 
(Tenn. Crim. App. May 10, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 601 
(Tenn. Sept. 22, 2017). 


39-11-610 


Post-conviction court properly dismissed pe- 
titioner’s application for post-conviction relief 
because petitioner failed to prove that trial 
counsel’s failure to request a jury instruction on 
necessity; the statutory defense of necessity 
arguably had no application in the case of 
homicide, and trial counsel’s strategy claiming 
petitioner acted in self-defense was reasonable 
and sound. Hendricks v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 651 (Tenn. Crim. 
App. July 26, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 810 (Tenn. Nov. 16, 
2017). 

In a prosecution of defendant for being a 
felon in possession of a handgun, the trial court 
did not err in denying defendant’s request for 
an instruction on the defense of necessity. 
Nothing in the record indicated defendant’s 
action of possessing the gun in any way delayed 
or hindered the subsequent violence, and the 
trial court was correct in finding the evidence 
produced at trial did not fairly raise the defense 
of necessity as to defendant’s actions. State v. 
Cole-Pugh, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 111 (Tenn. Crim. App. Feb. 15, 2018). 


3. Defense to Escape. 

In order to establish defense of necessity in 
an escape case: (1) The person must reasonably 
believe the conduct is immediately necessary to 
avoid imminent harm; (2) The desirability and 
urgency of avoiding the harm clearly out- 
weighs, according to ordinary standards of rea- 
sonableness, the harm sought to be prevented 
by the law proscribing the conduct; (3) There is 
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no time for a complaint to the authorities or 
there exists a history of futile complaints which 
make any result from such compliance illusory; 
and (4) The prisoner must immediately report 
to the proper authorities when he has attained 
a position of safety from the immediate threat. 
State v. Culp, 900 S.W.2d 707, 1994 Tenn. Crim. 
App. LEXIS 858 (Tenn. Crim. App. 1994). 

In a prosecution for escape, where defen- 
dant’s offer of proof tended to establish several 
of the necessary elements of necessity, the evi- 
dence was relevant and should have been ad- 
mitted. State v. Culp, 900 S.W.2d 707, 1994 
Tenn. Crim. App. LEXIS 858 (Tenn. Crim. App. 
1994). 


4, Defense Rejected. 

Even if someone had been threatening to 
shoot defendant, his firing toward the conve- 
nience store where three people were outside 
and at least three people were inside was a far 
greater harm; therefore, the proof did not fairly 
raise the defense of necessity. State v. Perrier, 
—S.W.3d —, 2017 Tenn. LEXIS 724 (Tenn. Nov. 
Ba e2017), 

Evidence was sufficient to support defen- 
dant’s convictions for operating a motor vehicle 
after having been declared a motor vehicle 
habitual offender and driving on a revoked 
license because the jury heard the evidence 
and, irrespective of whether it believed defen- 
dant’s claim that she thought she was having a 
stroke, chose to reject her defense of necessity, 
as was its prerogative. State v. Hottiman, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 159 
(Tenn. Crim. App. Feb. 28, 2018). 


(a) Except as qualified by subsections (b) and (c), conduct is justified if the 
person reasonably believes the conduct is required or authorized by law, by the 
judgment or order of a competent court or other tribunal, or in the execution of 


legal process. 


(b) The following sections of this part control: 

(1) When force is threatened or used against a person to protect persons, 
pursuant to §§ 39-11-611 — 39-11-613; 

(2) To protect property, pursuant to §§ 39-11-614 — 39-11-616; or 

(3) For law enforcement, pursuant to § 39-11-620. 
(c) The justification afforded by this section is available if: 

(1) The person reasonably believes the court or tribunal has jurisdiction 
or the process is lawful, even though the court or tribunal lacks jurisdiction 


or the process is unlawful; or 


(2) The person reasonably believes the conduct is required or authorized 
to assist a public servant in the performance of the public servant’s official 
duty, even though the public servant exceeds the public servant’s lawful 


authority. 
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History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section codifies the defense of public duty, al- 
lowing justification under certain limited cir- 
cumstances while preventing a blanket “follow- 
ing orders” defense. The justification allowed 
under this section requires a reasonable belief 
in the legality of the actions taken, so that 
defendants who knowingly disregard the law or 
exceed their authority are denied the defense. 

Subsection (a) limits the defense to situations 
where the defendant reasonably believes his or 
her conduct is lawful. For example, under some 
circumstances, Tennessee law authorizes law 
enforcement officers to enter buildings to ex- 
ecute search warrants or to seize goods. This 
section protects law enforcement officers who 
perform these duties under a reasonable belief 
that their actions are lawful. 


39-11-6111. Self-defense. 
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Subsection (b) clarifies that where force is 
used, the code sections governing justification 
of force control. Thus, this section does not 
apply to the use of force. 

Subsection (c) protects persons who act under 
a reasonable (though incorrect) belief of the 
lawfulness of an authority granted by a court or 
tribunal (any official adjudicatory body) and 
private citizens who assist public servants un- 
der a reasonable belief the conduct is necessary 
or authorized to assist the public servant in 
carrying out the public servant’s official duties. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


(a) As used in this section, unless the context otherwise requires: 
(1) “Business” means a commercial enterprise or establishment owned by 


a person as all or part of the person’s livelihood or is under the owner’s 
control or who is an employee or agent of the owner with responsibility for 
protecting persons and property and shall include the interior and exterior 
premises of the business; 

(2) “Category I nuclear facility” means a facility that possesses a formula 
quantity of strategic special nuclear material, as defined and licensed by the 
United States nuclear regulatory commission, and that must comply with 
the requirements of 10 CFR Part 73; 

(3) “Curtilage” means the area surrounding a dwelling that is necessary, 
convenient and habitually used for family purposes and for those activities 
associated with the sanctity of a person’s home; 

(4) “Deadly force” means the use of force intended or likely to cause death 
or serious bodily injury; 

(5) “Dwelling” means a building or conveyance of any kind, including any 
attached porch, whether the building or conveyance is temporary or perma- 
nent, mobile or immobile, that has a roof over it, including a tent, and is 
designed for or capable of use by people; 

(6) “Nuclear power reactor facility” means a reactor designed to produce 
heat for electric generation, for producing radiation or fissionable materials, 
or for reactor component testing, and does not include a reactor used for 
research purposes; 

(7) “Nuclear security officer” means a person who meets the requirements 
of 10 CFR Part 73, Appendix B, who is an employee or an employee of a 
contractor of the owner of a category I nuclear facility or nuclear power 
reactor facility, and who has been appointed or designated by the owner of a 
category I nuclear facility or nuclear power reactor facility to provide 
security for the facility; 

(8) “Residence” means a dwelling in which a person resides, either 
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temporarily or permanently, or is visiting as an invited guest, or any 

dwelling, building or other appurtenance within the curtilage of the resi- 

dence; and 

(9) “Vehicle” means any motorized vehicle that is self-propelled and 

designed for use on public highways to transport people or property. 
(b)(1) Notwithstanding § 39-17-1322, a person who is not engaged in 
unlawful activity and is in a place where the person has a right to be has no 
duty to retreat before threatening or using force against another person 
when and to the degree the person reasonably believes the force is immedi- 
ately necessary to protect against the other’s use or attempted use of 
unlawful force. 

(2) Notwithstanding § 39-17-1322, a person who is not engaged in un- 
lawful activity and is in a place where the person has a right to be has no 
duty to retreat before threatening or using force intended or likely to cause 
death or serious bodily injury, if: 

(A) The person has a reasonable belief that there is an imminent 
danger of death or serious bodily injury; 

(B) The danger creating the belief of imminent death or serious bodily 
injury is real, or honestly believed to be real at the time; and 

(C) The belief of danger is founded upon reasonable grounds. 

(c) Any person using force intended or likely to cause death or serious bodily 
injury within a residence, business, dwelling or vehicle is presumed to have 
held a reasonable belief of imminent death or serious bodily injury to self, 
family, a member of the household or a person visiting as an invited guest, 
when that force is used against another person, who unlawfully and forcibly 
enters or has unlawfully and forcibly entered the residence, business, dwelling 
or vehicle, and the person using defensive force knew or had reason to believe 
that an unlawful and forcible entry occurred. 

(d) The presumption established in subsection (c) shall not apply, if: 

(1) The person against whom the force is used has the right to be in or is 
a lawful resident of the dwelling, business, residence, or vehicle, such as an 
owner, lessee, or titleholder; provided, that the person is not prohibited from 
entering the dwelling, business, residence, or occupied vehicle by an order of 
protection, injunction for protection from domestic abuse, or a court order of 
no contact against that person; 

(2) The person against whom the force is used is attempting to remove a 
person or persons who is a child or grandchild of, or is otherwise in the lawful 
custody or under the lawful guardianship of, the person against whom the 
defensive force is used; 

(3) Notwithstanding § 39-17-1322, the person using force is engaged in 
an unlawful activity or is using the dwelling, business, residence, or occupied 
vehicle to further an unlawful activity; or 

(4) The person against whom force is used is a law enforcement officer, as 
defined in § 39-11-106, who enters or attempts to enter a dwelling, business, 
residence, or vehicle in the performance of the officer’s official duties, and the 
officer identified the officer in accordance with any applicable law, or the 
person using force knew or reasonably should have known that the person 
entering or attempting to enter was a law enforcement officer. 
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(e) The threat or use of force against another is not justified: 

(1) Ifthe person using force consented to the exact force used or attempted 
by the other individual; 

(2) If the person using force provoked the other individual’s use or 
attempted use of unlawful force, unless: 

(A) The person using force abandons the encounter or clearly commu- 
nicates to the other the intent to do so; and 

(B) The other person nevertheless continues or attempts to use unlaw- 
ful force against the person; or 

(3) To resist a halt at a roadblock, arrest, search, or stop and frisk that the 
person using force knows is being made by a law enforcement officer, unless: 

(A) The law enforcement officer uses or attempts to use greater force 
than necessary to make the arrest, search, stop and frisk, or halt; and 
(B) The person using force reasonably believes that the force is imme- 
diately necessary to protect against the law enforcement officer’s use or 
attempted use of greater force than necessary. 
(f) A nuclear security officer is authorized to use deadly force under the 
following circumstances: 

(1) Deadly force appears reasonably necessary to prevent or impede an 
act, or attempted act, of radiological sabotage at a category I nuclear facility 
or nuclear power reactor facility, including, but not limited to, situations 
where a person is attempting to, or has, unlawfully or forcefully entered a 
category I nuclear facility or nuclear power reactor facility, and where 
adversary tactics are employed to attempt an act of radiological sabotage, 
such as, but not limited to: 

(A) Use of firearms or small arms; 

(B) Use of explosive devices; 

(C) Use of incendiary devices; 

(D) Use of vehicle borne improvised explosive devices; 

(E) Use of water borne improvised explosive devices; 

(F) Breaching of barriers; and 

(G) Use of other adversary or terrorist tactics which could be employed 
to attempt an act of radiological sabotage; 

(2) Deadly force appears reasonably necessary to protect the nuclear 
security officer or another person if the nuclear security officer reasonably 
believes there is an imminent danger of death or serious bodily injury; 

(3) Deadly force appears reasonably necessary to prevent the imminent 
infliction or threatened infliction of death or serious bodily harm or the 
sabotage of an occupied facility by explosives; 

(4) Deadly force appears reasonably necessary to prevent the theft, 
sabotage, or unauthorized control of special nuclear material from a nuclear 
power reactor facility or of a nuclear weapon or nuclear explosive device or 
special nuclear material from a category I nuclear facility; or 

(5) Deadly force reasonably appears to be necessary to apprehend or 
prevent the escape of a person reasonably believed to: 

(A) Have committed an offense of the nature specified under this 
subsection (f); or 
(B) Be escaping by use of a weapon or explosive or who otherwise poses 
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an imminent danger of death or serious bodily harm to nuclear security 
officers or others unless apprehended without delay. z 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 8; 
2007, ch. 210, § 1; 2008, ch. 1012, § 1; 2009, ch. 
194,'§ 2; 2012, ch.) 627; $§' 1,2; 2016,'ch./701, 
§§ 1-5; 2017, ch. 80, §§ 1-4. 


Sentencing Commission Comments. This 
section codifies much of the common law doc- 
trine of self defense. The defense is applicable 
to the use or threatened use of force and to both 
ordinary force and deadly force. Threats are 
included because under some circumstances 
they constitute offenses. 

Subsection (a) allows the justification of self 
defense to persons who reasonably believe they 
are imminently threatened with force or are 
actually attacked and who react with the force 
reasonably necessary to protect themselves. 
The test of “reasonable belief’ places the em- 
phasis on the defendant’s reliance upon reason- 
able appearances rather than exposing the de- 
fendant to the peril of criminal liability where 
appearances were deceiving and no actual dan- 
ger existed. The test is threefold: the defendant 
must reasonably believe he is threatened with 
imminent loss of life or serious bodily injury; 
the danger creating the belief must be real or 
honestly believed to be real at the time of the 
action; and the belief must be founded on rea- 
sonable grounds. Under this section, there is no 
duty to retreat, which changes Tennessee law. 

Subsection (b) is a restatement of a prior 
Tennessee statute which created a presumption 
that a person using force against an intruder in 
the residence held a reasonable fear of immi- 
nent death or serious injury. 

Subsections (c), (d) and (e) are restrictions to 
the defense. Subsections (c) and (d) continue 
the traditional rule that the defendant claiming 
justification should be free from fault in bring- 
ing on the necessity of using force. Subsection 
(c) recognizes that persons who consent to the 
force used against them are prohibited from 


utilizing self defense in responding to that use 
of force. Examples would be mutual combat- 
ants or participants in contact sports. The de- 
fense, however, is available if the force used 
against the defendant exceeded the scope of the 
defendant’s consent. 

Subsection (d) also restricts the defense by 
codifying the traditional concept of the initial 
ageressor. In order to use the defense, the 
initial aggressor must withdraw or communi- 
cate an intent to withdraw and the force must 
continue despite this communication. See Ir- 
vine v. State, 104 Tenn. 132, 56 S.W. 845 (1900); 
Gann v. State, 214 Tenn. 711, 383 S.W.2d 32 
(1964). | 

Subsection (e) represents a policy decision by 
the commission that the street is not the proper 
forum for determining the legality of an arrest. 
To a large extent, the rule is designed to protect 
citizens from being harmed by law enforcement 
officers. Research has shown that citizens who 
resist arrest frequently are injured by trained 
officers who use their skills and weapons to 
protect themselves and effectuate the arrest. If 
the defendant knows it is a law enforcement 
officer who has stopped or arrested him or her, 
respect for the rule of law requires the defen- 
dant to submit to apparent authority. The jus- 
tification is restored if the law enforcement 
officer uses greater force than necessary under 
the circumstances and the defendant acts un- 
der reasonable belief that his or her acts are 
necessary for self-protection. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Attorney General Opinions. 
Retaliation by gang members subjected to 
armed attack, OAG 99-009 (1/25/99). 
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Analysis 


. Deadly Force. 

. —Duty to Retreat. 
—True Man Doctrine. 
. Defense of Residence. 
Burden of Proof. 

. Evidence. 

. Necessary Force. 

. Defense Rejected. 

. Instructions. 

10. Ineffective Assistance. 
11. Applicability. 
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1. Deadly Force. 

A person is not justified in using deadly force 
to prevent or terminate another’s trespass on 
real estate which is not the person’s residence 
or to prevent or terminate unlawful interfer- 
ence with personal property. State v. Clifton, 
880 S.W.2d 737, 1994 Tenn. Crim. App. LEXIS 
146 (Tenn. Crim. App. 1994). 

Because the jury found that defendant did 
not employ the handgun in justifiable self- 
defense pursuant to T.C.A. § 39-17-1322, it was 
able to consider his commission of the employ- 
ment of a firearm offense in determining 
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whether he was engaged in unlawful activity 
pursuant to the self-defense statute. The defeat 
of a weapons charge pursuant to § 39-17-1322 
meant that the jury could not consider the 
conduct that was the subject of the weapons 
charge in determining whether defendant was 
engaged in unlawful activity for purposes of 
this section. State v. Perrier, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 666 (Tenn. Crim. App. 
Sept. 6, 2016), affd, — S.W.3d —, 2017 Tenn. 
LEXIS 724 (Tenn. Nov. 21, 2017). 


2. —Duty to Retreat. 

Under the “true man” doctrine, one need not 
retreat from the threatened attack of another 
even though one may safely do so; neither must 
one pause and consider whether a reasonable 
person might think it possible to safely flee 
rather than to attack and disable or kill the 
assailant. The doctrine applies only when the 
defendant is without fault in provoking the 
confrontation, and when the defendant is in a 
place where he has a lawful right to be and is 
there placed in reasonably apparent danger of 
imminent bodily harm or death. State v. 
Renner, 912 S.W.2d 701, 1995 Tenn. LEXIS 745 
(Tenn. 1995). 

Mutual combat and situations where the 
initial use of force is provoked by the defendant 
may negate the availability of the defense of 
self defense. State v. Inlow, 52 S.W.3d 101, 2001 
Tenn. Crim. App. LEXIS 40 (Tenn. Crim. App. 
2001). 

Defendant’s recitation about engaging in a 
struggle with victim over victim’s gun rather 
than retreating negated the defendant’s theory 
of any attempt to abandon the burglary; thus, 
the trial court was correct in finding that the 
evidence did not support the requested instruc- 
tion on self defense. State v. Sims, 45 S.W.3d 1, 
2001 Tenn. LEXIS 349 (Tenn. 2001), cert. de- 
nied, Sims v. Tennessee, 534 U.S. 956, 122 S. 
Ct. 357, 151 L. Ed. 2d 270, 2001 U.S. LEXIS 
9558 (2001). 

Phrase “engaged in unlawful activity” in the 
self-defense statute applies only to a person’s 
duty to retreat. State v. Perrier, — S.W.3d —, 
2017 Tenn. LEXIS 724 (Tenn. Nov. 21, 2017). 

For purposes of self-defense, the duty to 
retreat does not mean that a person cannot 
defend herself or himself as a defendant may 
still defend himself even to the point of using 
deadly force, and may be acquitted of a weap- 
ons offense if a jury finds that his self-defense 
was justifiable; those provisions are not mutu- 
ally exclusive. State v. Perrier, — S.W.3d —, 
2017 Tenn. LEXIS 724 (Tenn. Nov. 21, 2017). 


3. —True Man Doctrine. 

As in all cases of self defense, the force used 
must be reasonable and, moreover, the “true 
man” rule implies no license for the initiation of 
a confrontation or an unreasonable escalation 
of a confrontation in progress. State v. Renner, 
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912 S.W.2d 701, 1995 Tenn. LEXIS 745 (Tenn. 
1995). 


4. Defense of Residence. 

Instruction that the victim was acting in 
defense of his residence in order to justify his 
conduct was error since the plain language of 
T.C.A. § 39-11-611 is that self-defense may be 
utilized in defense of the prosecution, not as 
justification for a victim’s conduct. State v. 
Belser, 945 S.W.2d 776, 1996 Tenn. Crim. App. 
LEXIS 568 (Tenn. Crim. App. 1996). 


5. Burden of Proof. 

The state has the burden of proving beyond a 
reasonable doubt that defendant did not act in 
self-defense. State v. Belser, 945 S.W.2d 776, 
1996 Tenn. Crim. App. LEXIS 568 (Tenn. Crim. 
App. 1996). 


6. Evidence. 

Evidence was sufficient to convict defendant 
of aggravated assault because defendant in- 
volved himself in an altercation between the 
victim and defendant’s friend; during the alter- 
cation, defendant left the friend’s porch, ap- 
proached the victim, and struck him in the 
head with a brick; once the victim was on the 
ground, defendant struck him an additional 
three or four times; as a result of the incident, 
the victim suffered multiple facial fractures, 
requiring three surgical procedures; and the 
trial court charged the jury on the issue of 
self-defense, and the jury chose to reject that 
defense, as was its prerogative. State v. Ben- 
field, — S.W3d —, 2016 Tenn. Crim. App. 
LEXIS 329 (Tenn. Crim. App. May 3, 2016). 

Evidence was sufficient to support the rejec- 
tion of defendant’s self-defense claim because 
none of the shooting victims were armed, the 
evidence showed that all of the victims were 
shot from more than five feet away, and two of 
the victims could not have been involved in any 
confrontation, even if one believed defendant’s 
story about the third victim’s threat to defen- 
dant. In addition, even if true, defendant’s 
confession showed that defendant escalated 
any confrontation. State v. Pruitt, 510 S.W.3d 
398, 2016 Tenn. LEXIS 980 (Tenn. Dec. 30, 
2016). 

Evidence was sufficient to convict defendant 
of reckless endangerment because defendant 
engaged in reckless conduct that placed the 
victim in imminent danger of death or serious 
bodily injury when he used a pocketknife to 
slash the victim four times; the jury acted 
within its province if it rejected defendant’s 
testimony that he merely acted to defend him- 
self by reaching for and using his knife to injure 
the unarmed victim, who punched defendant; 
and the jury was within its province if it deter- 
mined that defendant’s use of a knife was an 
unreasonable response to the use or threatened 
use of unlawful force by the victim or that 
defendant’s use of deadly force was not based 
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upon reasonable beliefs. State v. Dixon, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 1032 
(Tenn. Crim. App. Dec. 15, 2017). 


7. Necessary Force. 

There was sufficient evidence from which a 
jury might conclude that, despite the victim’s 
having thrown the initial punch and having 
pulled the defendant’s coat over the defendant’s 
head, the defense of self-defense did not excuse 
the defendant’s actions. State v. Inlow, 52 
S.W.3d 101, 2001 Tenn. Crim. App. LEXIS 40 
(Tenn. Crim. App. 2001). 

Uncommunicated threat made by a victim is 
admissible as an exception to the rule excluding 
hearsay statements as an indication of the 
victim’s state of mind, and evidence establish- 
ing the victim’s status as an aggressor is not 
excluded under Tenn. R. Evid. 403, even if there 
is substantial evidence (including a stipulation) 
that the victim was in fact the aggressor; how- 
ever, a trial court’s failure to admit such a 
statement did not constitute reversible error 
because the outcome of the trial was not af- 
fected where the evidence showed that defen- 
dant used more force than necessary to show 
self-defense. State v. Saylor, 117 S.W.3d 239, 
2003 Tenn. LEXIS 861 (Tenn. 2003), cert. de- 
nied, Saylor v. Tennessee, 540 U.S. 1208, 1248S. 
Ct. 1483, 158 L. Ed. 2d 133, 2004 U.S. LEXIS 
1500 (2004). 


8. Defense Rejected. 

In a felony murder case, a witness’s testi- 
mony that he saw defendant pointing a rifle at 
the victim, who held his hands in the air, and 
heard three shots fired from a .22 caliber 
weapon, followed by a single shot from a higher 
caliber gun, along with evidence that defendant 
used a .22 rifle and that a single shot was fired 
from the victim’s .38 caliber revolver, was suf- 
ficient to allow the jury to reject defendant’s 
claim of self-defense. State v. Echols, 382 
S.W.3d 266, 2012 Tenn. LEXIS 738 (Tenn. Oct. 
10, 2012). 

Defendant’s conviction for second-degree 
murder was supported by sufficient evidence 
where: (1) four witnesses testified that they 
saw defendant’s altercation with the victim and 
that the victim did not have a gun; (2) law 
enforcement officers testified that they did not 
find a weapon on the victim’s person or near his 
body; and (3) defendant’s claims that the victim 
had a gun and that he acted in self defense 
under T.C.A. § 39-11-611(b) were rejected by 
the jury. State v. Webster, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 986 (Tenn. Crim. App. 
Dec. 5, 2012), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 374 (Tenn. Apr. 9, 2013), dis- 
missed, Webster v. Phillips, — F. Supp. 2d —, 
2017 U.S. Dist. LEXIS 166130 (M.D. Tenn. Oct. 
5, 2017). 

Evidence that defendant had no injuries de- 
spite her claim that the victim choked her and 
tried to snap her neck, and testimony from the 
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9-1-1 operator that she did not hear anything to 
indicate that an attack was occurred was suffi- 
cient to defeat defendant’s claim of self-defense. 
State v. Taylor, — S.W.3d —, 2014 Tenn. Crim. 
App. LEXIS 920 (Tenn. Crim. App. Sept. 30, 
2014), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 70 (Tenn. Jan. 16, 2015), cert. denied, 
Taylor v. Tennessee, 192 L. Ed. 2d 158, 135 S. 
Ct. 2368, — U.S. —, 2015 U.S. LEXIS 3523 
(U.S. 2015). 

Defendant violated T.C.A. § 39-13-102 as: (1) 
he did not object to the victim’s statement that 
he displayed the gun, pointed it at the victim 
and threatened to kill him; (2) defendant’s 
statement supported a finding that he dis- 
played the gun to the victim; (3) he was not 
justified in using force as he armed himself, 
went to the victim’s home and instigated a 
confrontation with the victim during which he 
reached for and partially displayed his gun; (4) 
he did not act in self-defense as he provoked the 
victim’s father into pointing a gun at him and 
he did not abandon the encounter before he 
pulled his gun; and (5) as he was not justified in 
using force under this section, he was not 
justified in using force in defense of others. 
United States v. Neal, 627 Fed. Appx. 5438, — 
F.3d —, 2015 U.S. App. LEXIS 17722, 2015 
FED App. 681N (6th Cir.). 

Since defendant was in possession of at least 
one, if not two, weapons, the victim’s were 
unarmed, and the lack of gunpowder on the 
victims’ clothes indicated that they were shot 
from a distance, the jury did not err in rejecting 
defendant’s claim of self-defense. State v. 
Pruitt, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 688 (Tenn. Crim. App. Aug. 26, 2015), 
affd, 510 S.W.3d 398, 2016 Tenn. LEXIS 980 
(Tenn. Dec. 30, 2016). 

Jury was free to discredit defendant’s testi- 
mony that he used force to protect himself, as 
other witnesses testified that the victim was 
unarmed and did not threaten defendant, and 
the evidence showed that defendant returned 
to the victim after initially turning away, ut- 
tered a threat, and used a knife on an unarmed 
man. State v. Moffitt, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 67 (Tenn. Crim. App. Jan. 
29, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 429 (Tenn. June 24, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault be- 
cause the jury was instructed on self-defense 
and rejected the notion that defendant’s strik- 
ing the victim repeatedly with a wooden beam 
after the victim fell on the ground was justified 
as self-defense; any threat the victim posed to 
defendant ended once the victim fell on the 
ground. State v. Tiger, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 253 (Tenn. Crim. App. Apr. 4, 
2016). 

Evidence did not support a finding that de- 
fendant killed the victim in self-defense; the 
evidence did not reflect that a reasonable per- 
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son could have believed the victim’s attempting 
to gather shopping bags and exit a car posed an 
imminent danger of death or serious bodily 
injury, the victim was unarmed at the time of 
the shooting, defendant had no legal right to be 
on the property, and the jury could have found 
that he was waiting in the dark for the victim to 
return. State v. Johnson, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 338 (Tenn. Crim. App. 
May 4, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted voluntary 
manslaughter because defendant and a code- 
fendant in the car which defendant was driving 
exchanged gunfire with codefendants in an- 
other car. Several eyewitnesses testified that 
the first shots came from defendant’s car, while 
the jury chose not to credit defendant’s theory 
of self-defense or defense of a youth on a side- 
walk that was stopped by codefendants in the 
other car. State v. Harbison, — $.W.3d —, 2016 
Tenn. Crim. App. LEXIS 619 (Tenn. Crim. App. 
Aug. 19, 2016), rev'd, — S.W.3d —, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 

Eyewitnesses testified that the first shots 
came from the defendant’s car, the forensic 
evidence established that the victim was likely 
hit by a bullet that came from defendant’s car, 
and the jury chose not to credit defendant’s 
theory of self-defense or defense of others, 
which was not second-guessed on appeal; thus, 
the evidence was sufficient to support the con- 
victions of attempted voluntary manslaughter 
and the corresponding counts of employing a 
firearm during the commission of a dangerous 
felony. State v. Harbison, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 619 (Tenn. Crim. App. 
Aug. 19, 2016), rev’d, — S.W.3d —, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 

It was within the jury’s province to reject 
defendant’s claim of self-defense, given that the 
unarmed victim was shot in the back of the 
head as he attempted to leave a bar, his re- 
peated verbal threats to kill defendant alone 
did not justify defendant’s actions, and the 
victim’s throwing down a glass and breaking it 
was not evidence of his attempt to put his 
threats into execution, nor was the simple act of 
turning towards defendant. State v. Ferrell, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 871 
(Tenn. Crim. App. Nov. 18, 2016). 

Evidence was sufficient to support defen- 
dant’s first-degree murder conviction and to 
reject his claim of self-defense because it 
showed that he was angry with the victim for 
taking his gun, defendant forced his way into 
the apartment and shot the victim several 
times, defendant testified that the victim fell 
after the first gunshot, and defendant’s gun 
was still in the victim’s waistband after the 
shooting. State v. Hill-Williams, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 360 (Tenn. Crim. 
App. May 9, 2017), appeal denied, State v. 
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Hill-Williams, — S.W.3d —, 2017 Tenn. LEXIS 
489 (Tenn. Aug. 18, 2017). 

In a case in which defendant was charged 
with aggravated assault by the use of a deadly 
weapon, the evidence was sufficient to convict 
defendant of the lesser-included offense of as- 
sault because, although defendant testified 
that the victim became violent, shoved and 
choked him, and beat him with a fan, and he 
used a knife to fend off the victim’s attacks, the 
jury was free to reject defendant’s testimony 
that he acted in self-defense; and the victim 
testified that defendant threatened and 
stabbed him with a knife, and he defended 
himself with a fan. State v. Parvin, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 703 (Tenn. 
Crim. App. Aug. 10, 2017). 

Sufficient evidence supported defendant’s ag- 
gravated assault conviction because it showed 
defendant (1) intentionally or knowingly 
caused a victim to reasonably fear imminent 
bodily injury by pointing a gun at the victim, 
and (2) did not act in self-defense. State v. 
Howard, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 839 (Tenn. Crim. App. Sept. 13, 2017). 


9. Instructions. 

In petitioner’s felony murder case, counsel 
was deficient in failing to investigate and assert 
self-defense because counsel admitted that he 
knew that the petitioner told police that he and 
the victim had argued, that the victim had 
“rushed” him, and that he and the victim had 
fallen into a dresser; although the petitioner 
did not mention his bloody nose, reasonably 
diligent counsel would have inferred grounds 
for self-defense from the argument between the 
petitioner and the victim and from the petition- 
er’s consistent allegation that he had been 
“rushed” by the victim. Wiley v. State, 183 
S.W.3d 317, 2006 Tenn. LEXIS 20 (Tenn. 2006). 

Trial court’s failure to instruct the jury on the 
defense of duress under T.C.A. § 39-11-504 did 
not constitute plain error under former Tenn. 
R. Crim. P. 52(b) (see now T.R.A.P. 36(b)), and 
therefore his conviction of unlawful possession 
of a handgun by a convicted felon in violation of 
T.C.A. § 39-17-1307(b)(1)(A) was reinstated, 
even though the evidence, including defen- 
dant’s testimony, may have been sufficient to 
warrant such an instruction, because duress 
was never discussed as a theory of the defense 
and defendant expressly declined a jury in- 
struction on self-defense, a defense closely re- 
lated to duress. State v. Bledsoe, 226 S.W.3d 
349, 2007 Tenn. LEXIS 368 (Tenn. Apr. 26, 
2007). 

Court did not err in declining to give a third 
person defense instruction and giving a self 
defense instruction because defendant saw his 
best friend fighting, he exited the truck with his 
shotgun and walked toward the friend, the 
victim approached defendant and defendant 
shot the victim, allegedly to “protect” himself. 
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Moreover, defendant testified that he shot the 
victim to protect himself. State v. Hawkins, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 112 
(Tenn. Crim. App. Feb. 16, 2012), affd in part, 
revd in part, 406 S.W.3d 121, 2013 Tenn. 
LEXIS 497 (Tenn. June 20, 2013). 

Trial court committed plain error by failing to 
instruct the jury on self-defense because it was 
fairly raised by the testimony, where defendant 
picked up the intoxicated victim, they argued, 
the victim reached down to her ankle holster 
where defendant saw a gun, defendant fired his 
gun to prevent the victim from using her gun, 
in doing so he caused property damage but no 
physical damage to anyone, he remained at the 
scene and cooperated fully when approached by 
authorities, and the jury’s verdict of attempted 
voluntary manslaughter indicated the jury’s 
belief that defendant acted under adequate 
provocation. State v. Lunsford, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 321 (Tenn. Crim. 
App. Apr. 29, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 721 (Tenn. Sept. 27, 
2016). 

Trial court did not improperly advised defen- 
dant that if he testified that he had acted in 
self-defense, the jury would be instructed that 
he was engaged in unlawful activity by being a 
felon in possession of a firearm because, at the 
time of the trial, being a felon in possession of a 
firearm could constitute unlawful activity for 
purposes of the self-defense statute. State v. 
Tate, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 402 (Tenn. Crim. App. May 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
782 (Tenn. Oct. 21, 2016). 

Trial court did not err by refusing to provide 
a jury instruction on self-defense because rea- 
sonable minds could not have accepted a theory 
of self-defense based on the State’s proof as all 
of the evidence indicated that defendant was 
the initial aggressor in the confrontation and 
that his display of a weapon was what provoked 
the victim to also display a weapon; there was 
no evidence that defendant attempted to aban- 
don the encounter once he saw the victim’s 
weapon; and defendant could not claim that he 
acted in self-defense when his conduct pro- 
voked the opposing threat, and he made no 
effort to retreat. State v. Tate, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 402 (Tenn. Crim. 
App. May 31, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 782 (Tenn. Oct. 21, 2016). 

Trial court did not err in declining to give a 
self-defense instruction, as the uncontested 
proof showed that the unarmed victim was 
asleep when defendant shot him. State v. Self, 
— $.W.3d —, 2016 Tenn. Crim. App. LEXIS 639 
(Tenn. Crim. App. Aug. 29, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 30 (Tenn. 
Jan. 19, 2017), cert. denied, Self v. Tennessee, 
198 L. Ed. 2d 666, 137 S. Ct. 2224, — U.S. —, 
2017 U.S. LEXIS 3666 (U.S. June 5, 2017). 
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Even though the trial court erred by charging 
the jury on self-defense by including in the 
instruction offenses that were not charged in 
the indictment and requiring the jury to deter- 
mine whether defendant was committing any of 
the uncharged offenses at the time he used 
deadly force, the error was harmless because 
the jury convicted defendant of employing a 
firearm during the attempt to commit a danger- 
ous felony. State v. Perrier, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 666 (Tenn. Crim. App. 
Sept. 6, 2016), affd, — S.W.3d —, 2017 Tenn. 
LEXIS 724 (Tenn. Nov. 21, 2017). 

Trial court stated the applicable Tennessee 
pattern jury instructions provided a correct and 
complete charge of the law on self-defense, plus 
the jury instruction regarding the State’s bur- 
den to negate defendant’s claim of self-defense 
was given to the jury before it began deliberat- 
ing, and no error was found; the prefatory 
phrase did not shift the burden of proof, plus 
any error in including the prefatory phase 
would have been harmless because it was clear 
that evidence of self-defense had been raised 
and that the issue was squarely before the jury. 
State v. Ferrell, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 871 (Tenn. Crim. App. Nov. 18, 
2016). 

Without evidence either that the victim acted 
in a manner causing defendant to believe that 
the victim presented an imminent danger of 
death or serious bodily injury, there was no 
evidence that defendant’s force was immedi- 
ately necessary to protect against the victim; 
there was no basis to find that the evidence 
fairly raised an issue as to whether defendant 
acted in defense of either self or another, and 
the trial court’s refusal to instruct the jury on 
self-defense and defense of person was not 
error. State v. Estrada, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 896 (Tenn. Crim. App. Nov. 
30, 2016). 

Trial court did not err by refusing to instruct 
the jury on self-defense because the only evi- 
dence defendant presented was a witness’s tes- 
timony that she heard what she believed to be 
the victim rummaging through a knife drawer 
and leaving after defendant, but she did not see 
the act take place. State v. Rahman, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 180 (Tenn. 
Crim. App. Mar. 9, 2017). 

For purposes of self-defense, a defendant is 
entitled to a jury instruction that he or she did 
not have to retreat from an alleged attack only 
when the person was not engaged in unlawful 
activity and was in a place the person had a 
right to be. State v. Perrier, — S.W.3d —, 2017 
Tenn. LEXIS 724 (Tenn. Nov. 21, 2017). 

Trial court makes the threshold determina- 
tion whether to charge the jury with self-de- 
fense, and the trial court, as part of that thresh- 
old determination, should decide whether to 
charge the jury that a defendant did not have a 
duty to retreat; as part of that decision, the trial 
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court should consider whether the State has 
produced clear and convincing evidence that 
the defendant was engaged in unlawful activity 
such that the no duty to retreat instruction 
would not apply. Because the allegedly unlaw- 
ful activity will oftentimes be uncharged con- 
duct similar to evidence of prior bad acts, the 
procedure outlined in Tenn. R. Evid. 404(b) 
should be utilized by the parties. State v. Per- 
rier, — S.W.3d —, 2017 Tenn. LEXIS 724 (Tenn. 
Nov. 21, 2017). 

Because defendant’s engagement in unlawful 
activity for the purpose of the self-defense stat- 
ute was a threshold determination to be made 
by the trial court, the trial court’s jury instruc- 
tions in defendant’s case were erroneous; how- 
ever, the error was harmless because defen- 
dant’s possession of a firearm when he was a 
convicted felon amounted to engaging in unlaw- 
ful activity; and no reasonable jury would have 
accepted his self-defense theory as the evidence 
showed that any belief on defendant’s part that 
he was in imminent danger of death or serious 
bodily injury was not reasonable considering 
the testimony by multiple witnesses that only 
words had been exchanged and that no one had 
used or attempted to use unlawful force on 
defendant. State v. Perrier, — S.W.3d —, 2017 
Tenn. LEXIS 724 (Tenn. Nov. 21, 2017). 

Trial court did not err by failing to give a jury 
instruction on self-defense because defendant 
conceded that he was engaged in unlawful 
activity by breaking into the owner’s vehicle, 
the victim’s use of force against defendant was 
clearly provoked by defendant’s unlawful activ- 
ity as the victim testified that he tackled defen- 
dant in an attempt to prevent him from steal- 
ing anything, and there was no evidence that 
defendant abandoned the encounter, communi- 
cated his intent to do so, or otherwise at- 
tempted to retreat prior to stabbing the un- 
armed victim. State v. Schipp, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 182 (Tenn. Crim. 
App. Mar. 7, 2018). 

Trial court did not err in rejecting defen- 
dant’s requests for special jury instructions on 
the issue of self-defense because the court used 
the applicable Tennessee Pattern Jury Instruc- 
tions, the jury instruction regarding the State 
of Tennessee’s burden to negate defendant’s 
claim of self-defense was given to the jury 
before it began deliberating, and the prefatory 
phrase&#8212;“if evidence has been introduced 
supporting self-defense”&#8212;did not im- 
properly shift the burden to defendant to pres- 
ent the defense. State v. Floyd, — S.W.3d —, 
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2018 Tenn. Crim. App. LEXIS 233 (Tenn. Crim. 
App. Mar. 29, 2018). 


10. Ineffective Assistance. 

Vacation of petitioner’s, an inmate’s, convic- 
tions was improper because the courts below 
erred in concluding that counsel performed 
deficiently by exclusively pursuing a theory of 
self-defense, T.C.A. § 39-11-611(a), (d). Trial 
counsel spent over 100 hours on the case, 
worked with two other attorneys, discussed the 
case with the inmate many times, and gener- 
ated an extensive trial memorandum, which 
included a comprehensive statement from the 
inmate; concluding that the inmate had no 
criminal intent when he entered the home and 
simply responded to the victim’s attack, trial 
counsel pursued self-defense exclusively. Felts 
v. State, 354 S.W.3d 266, 2011 Tenn. LEXIS 
1060 (Tenn. Nov. 10, 2011). 

Petition for post-conviction relief was prop- 
erly denied because appellate counsel was not 
ineffective for failing to raise the issue of trial 
counsel’s alleged failure to request a self-de- 
fense instruction on appeal as the proof at trial 
did not fairly raise the issue of self-defense 
because the victim, an unarmed security guard, 
responded to an emergency call related to a 
gang fight in the mall; the victim was able to 
pin defendant against a booth; defendant’s 
friend then told the victim to let defendant go; 
the victim released defendant; defendant then 
pulled out a handgun and fired a fatal shot into 
the victim’s chest; and a witness testified that 
the victim was standing still with his hands at 
his side when defendant fired his weapon. Lo- 
verson v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 71 (Tenn. Crim. App. Jan. 30, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 347 (Tenn. May 22, 2017). 


11. Applicability. 

Chancery court erred in ruling that a civil 
service commission violated a statutory provi- 
sion by failing to give an employee the benefit of 
the self-defense statute because that statute 
was not relevant to the commission’s resolution 
of a factual dispute; the commission was fully 
apprised of the employee’s claim that he acted 
in self-defense during an altercation and af- 
forded more weight to the evidence supporting 
the victim’s account of the altercation. Holmes 
v. City of Memphis Civ. Serv. Comm’n, — 
S.W.3d —, 2017 Tenn. App. LEXIS 20 (Tenn. Ct. 
App. Jan. 13, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 329 (Tenn. May 22, 
2017). 


A person is justified in threatening or using force against another to protect 


a third person, if: 


(1) Under the circumstances as the person reasonably believes them to be, 
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the person would be justified under § 39-11-611 in threatening or using force 
to protect against the use or attempted use of unlawful force reasonably 
believed to be threatening the third person sought to be protected; and 

(2) The person reasonably believes that the intervention is immediately 


necessary to protect the third person. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section makes it clear the right to defend a 
third person is to be determined in the same 
fashion as the right of self defense. Section 
39-11-611 governs the determination of 
whether a defendant would have been justified 
in using force in self-defense under the same 
facts and circumstances. If the defendant rea- 


sonably believes that intervention is immedi- 
ately necessary to protect the third person, the 
defendant is justified in the same manner as he 
or she would have been under § 39-11-611. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


NOTES TO DECISIONS 


Analysis 


1. Defense of Third Person Rejected as De- 
fense. 
2. Instructions. 


1. Defense of Third Person Rejected as 
Defense. 

Evidence was sufficient to determine that 
defendant committed simple assault, a viola- 
tion of T.C.A. § 39-13-101(a)(2), because defen- 
dant’s threats of force against the victim were 
not justified under T.C.A. § 39-11-612 to pro- 
tect defendant’s brother, and the victim reason- 
ably feared bodily injury. State v. Thomas, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 626 
(Tenn. Crim. App. Aug. 16, 2012). 

Defendant violated T.C.A. § 39-13-102 as: (1) 
he did not object to the victim’s statement that 
he displayed the gun, pointed it at the victim 
and threatened to kill him; (2) defendant’s 
statement supported a finding that he dis- 
played the gun to the victim; (3) he was not 
justified in using force as he armed himself, 
went to the victim’s home and instigated a 
confrontation with the victim during which he 
reached for and partially displayed his gun; (4) 
he did not act in self-defense as he provoked the 
victim’s father into pointing a gun at him and 
his friends and he did not abandon the encoun- 
ter before he pulled his gun; and (5) he was not 
justified in using force in defense of others. 
United States v. Neal, 627 Fed. Appx. 543, — 
F.3d —, 2015 U.S. App. LEXIS 17722, 2015 
FED App. 681N (6th Cir.). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted voluntary 
manslaughter because defendant and a code- 
fendant in the car which defendant was driving 
exchanged gunfire with codefendants in an- 
other car. Several eyewitnesses testified that 
the first shots came from defendant’s car, while 
the jury chose not to credit defendant’s theory 


of self-defense or defense of a youth on a side- 
walk that was stopped by codefendants in the 
other car. State v. Harbison, — $.W.3d —, 2016 
Tenn. Crim. App. LEXIS 619 (Tenn. Crim. App. 
Aug. 19, 2016), rev'd, — S.W.3d —, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 

Eyewitnesses testified that the first shots 
came from the defendant’s car, the forensic 
evidence established that the victim was likely 
hit by a bullet that came from defendant’s car, 
and the jury chose not to credit defendant’s 
theory of self-defense or defense of others, 
which was not second-guessed on appeal; thus, 
the evidence was sufficient to support the con- 
victions of attempted voluntary manslaughter 
and the corresponding counts of employing a 
firearm during the commission of a dangerous 
felony. State v. Harbison, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 619 (Tenn. Crim. App. 
Aug. 19, 2016), rev'd, — S.W.3d —, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 

Sufficient evidence supported defendant’s ag- 
gravated assault conviction because it showed 
defendant (1) intentionally or knowingly 
caused a victim to reasonably fear imminent 
bodily injury by pointing a gun at the victim, 
and (2) did not act in self-defense or defense of 
his family. State v. Howard, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 839 (Tenn. Crim. App. 
Sept. 18, 2017). 

Evidence was sufficient to convict defendant 
of felony murder in perpetration of a kidnap- 
ping as he came onto the victim’s porch, struck 
the victim, and forced the victim back into the 
residence; he then pushed the victim to the 
floor and pinned the victim down by placing his 
knee on the victim’s back; he tied the victim’s 
wrists and legs together in the “hogtied” posi- 
tion; he and another person left the victim’s 
residence while the victim was still tied up and 
lying on the floor; the victim sustained contu- 
sions, abrasions, broken ribs, blunt force inju- 
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ries, and eventually died from a heart attack 
from the stress of the offenses; and defendant 
did not need to strike victim or tie him up to 
protect the other person from the victim. State 
v. Keene, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 25 (Tenn. Crim. App. Jan. 12, 2018). 

Evidence was sufficient to convict defendant 
of felony murder in perpetration of a robbery as 
defendant took the victim’s property by vio- 
lence and put the victim in fear because he 
came onto the victim’s porch and struck him 
with a metal stick with a ball on the end of it; 
defendant forced the victim back into the resi- 
dence and onto the floor, where he continued to 
hit the victim; the victim later died from a heart 
attack induced from his injuries and the stress 
of the attack; and, even if the jury credited 
defendant’s testimony that he initially struck 
the victim to defend another person, the jury 
clearly concluded that defendant’s continued 
assault on the victim, which resulted in the 
victim’s death, was not in defense of another 
person. State v. Keene, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 25 (Tenn. Crim. App. Jan. 
12, 2018). 


2. Instructions. 

Court did not err in declining to give a third 
person defense instruction because defendant 
saw his best friend fighting, he exited the truck 
with his shotgun and walked toward the friend, 
the victim approached defendant and defen- 
dant shot the victim, allegedly to “protect” 
himself. Moreover, defendant testified that he 
shot the victim to protect himself. State v. 


GENERAL PROVISIONS 


39-11-614 


Hawkins, — $.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 112 (Tenn. Crim. App. Feb. 16, 2012), 
affd in part, rev'd in part, 406 S.W.3d 121, 2013 
Tenn. LEXIS 497 (Tenn. June 20, 2013). 

In defendant’s trial on a charge of first degree 
premeditated murder, T.C.A. § 39-13-202, the 
trial court properly refused to instruct the jury 
on defense of a third person, T.C.A. § 39-11- 
612, because the evidence fairly raised the 
possibility that defendant acted in self-defense 
when he fired his shotgun at the victim, but the 
evidence did not fairly raise the possibility that, 
at the moment he fired the weapon, defendant 
believed that pulling the trigger was “immedi- 
ately necessary” to protect a third person, 
§ T.C.A. § 39-11-612(2); at trial, defendant 
consistently described his mental state, at the 
moment of pulling the trigger, as one of self- 
defense. State v. Hawkins, 406 S.W.3d 121, 
2013 Tenn. LEXIS 497 (Tenn. June 20, 2013). 

Without evidence either that the victim acted 
in a manner causing defendant to believe that 
the victim presented an imminent danger of 
death or serious bodily injury, there was no 
evidence that defendant’s force was immedi- 
ately necessary to protect against the victim; 
there was no basis to find that the evidence 
fairly raised an issue as to whether defendant 
acted in defense of either self or another, and 
the trial court’s refusal to instruct the jury on 
self-defense and defense of person was not 
error. State v. Estrada, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 896 (Tenn. Crim. App. Nov. 
30, 2016). 


39-11-613. Protection of life or health. 


A person is justified in threatening or using force, but not deadly force, 
against another, when and to the degree the person reasonably believes the 
force is immediately necessary to prevent the other from committing suicide or 
from the self-infliction of serious bodily injury. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section is new to Tennessee law. It is designed 
to remove a possible impediment to the reason- 
able use of force to aid another person. It 
justifies the use of force, but not deadly force, 
against another to prevent self-inflicted serious 


39-11-614. Protection of property. 


bodily injury or suicide. The justification is 
dependent upon the defendant’s reasonable be- 
lief of the necessity of immediate action. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


(a) A person in lawful possession of real or personal property is justified in 
threatening or using force against another, when and to the degree it is 
reasonably believed the force is immediately necessary to prevent or terminate 
the other’s trespass on the land or unlawful interference with the property. 

(b) A person who has been unlawfully dispossessed of real or personal 
property is justified in threatening or using force against the other, when and 


39-11-615 
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to the degree it is reasonably believed the force is immediately necessary to 
reenter the land or recover the property, if the person threatens or uses the 
force immediately or in fresh pursuit after the dispossession: 
(1) The person reasonably believes the other had no claim of right when 
the other dispossessed the person; and 
(2) The other accomplished the dispossession by threatening or using 


force against the person. 


(c) Unless a person is justified in using deadly force as otherwise provided 
by law, a person is not justified in using deadly force to prevent or terminate 
the other’s trespass on real estate or unlawful interference with personal 


property. 


History. 
Acts 1989, ch. 591, § 1; 2009, ch. 194, § 1. 


Sentencing Commission Comments. This 
section affords justification for the defenses of 
protection of both real and personal property. 
This defense is available to all persons “in 
lawful possession” and thus applies to owners, 
lessees, and bailees. The amount of force al- 
lowed is limited to that degree of force reason- 
ably believed to be necessary to terminate the 
trespass or unlawful interference. 

Subsection (b) provides justification for the 
use of force to reenter land or recapture prop- 
erty under very limited circumstances. The 
defendant must use or threaten to use force 
immediately after the dispossession and the 
defendant must reasonably believe the other 


person had no right to dispossess the defen- 
dant. Further, the dispossession must have 
been accomplished by the use of threats or force 
by the other person. This section is intended to 
encourage the resort to legal process to recover 
property in all circumstances except those 
where immediate self help is likely anyway. 

Subsection (c) makes it clear deadly force is 
never justified under this section. Deadly force 
may be justified, however, under § 39-11- 
611(b). 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


NOTES TO DECISIONS 


Analysis 


1. Residence. 
2. Automobile. 
3. Driver’s License/Identification Card. 


1. Residence. 

A person’s intermittently spending the night 
at a business establishment as part of that 
person’s part-time employment as a _ night 
watchman or security guard does not turn the 
establishment into a “residence” as that term is 
used in T.C.A. § 39-11-611. State v. Clifton, 880 
S.W.2d 737, 1994 Tenn. Crim. App. LEXIS 146 
(Tenn. Crim. App. 1994). 


2. Automobile. 

Automobile owner was not justified in pulling 
police officer out of owner’s automobile, even 
though he may not have known the man was a 
police officer, where officer was lawfully in- 
specting the interior of the car to determine if it 


had been stolen. Smith v. Thornburg, 136 F.3d 
1070, 1998 FED App. 56P, 1998 U.S. App. 
LEXIS 2006 (6th Cir. Tenn. 1998). 


3. Driver’s License/Identification Card. 

Revocation of defendant’s probation under 
T.C.A. § 40-35-311(e)(1) was proper as defen- 
dant assaulted an officer and resisted arrest 
where he struck the officer for refusing to 
return a driver’s license while the officer was 
writing a citation as defendant did not have a 
property interest in his driver’s license/state- 
issued identification card under T.C.A. § 55-50- 
336 since the state had the authority to revoke 
a driver’s license; even if defendant had a 
property interest in his identification card, he 
was not entitled to use force against a police 
officer to retrieve it under T.C.A. § 39-11- 
614(b). State v. Morton, — S.W3d —, 2012 
Tenn. Crim. App. LEXIS 209 (Tenn. Crim. App. 
Mar. 30, 2012). 


39-11-615. Protection of third person’s property. 


A person is justified in threatening or using force against another to protect 
real or personal property of a third person, if, under the circumstances as the 
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39-11-620 


person reasonably believes them to be, the person would be justified under 
§ 39-11-614 in threatening or using force to protect the person’s own real or 


personal property. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section justifies the use of limited force to 
protect another person’s real or personal prop- 
erty. Similar to § 39-11-612, defense of third 
persons, this justification is based upon the 
defendant’s right to protect his or her own 
property under § 39-11-614. This section per- 


mits a defendant to use the same force to 
protect the property of another that he or she 
could use to protect his or her own property. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


39-11-616. Use of device to protect property. 


(a) The justification afforded by §§ 39-11-614 and 39-11-615 extends to the 
use of a device for the purpose of protecting property, only if: 
(1) The device is not designed to cause or known to create a substantial 
risk of causing death or serious bodily harm; 
(2) The use of the particular device to protect the property from entry or 
trespass is reasonable under the circumstances as the person believes them 


to be; and 


(3) The device is one customarily used for such a purpose, or reasonable 
care is taken to make known to probable intruders the fact that it is used. 
(b) Nothing in this section shall affect the law regarding the use of animals 


to protect property or persons. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section provides a limited justification for the 
use of a device, such as a hidden trap, to protect 
property. This rule is substantially consistent 
with the common law tort rule. The commission 
has considered both the importance of protect- 
ing innocent persons (e.g., firefighters, law en- 
forcement officers, and children) and the impor- 
tance of protecting one’s property. Under this 
section, the use of a device must be reasonable, 


39-11-617 — 39-11-619. 


[Reserved. | 


the device must be one customarily used for 
protection of property or the user must use 
reasonable care in giving warning to probable 
intruders, and the device must not be designed 
or known to cause death or serious bodily 
injury. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


39-11-620. Use of deadly force by a law enforcement officer. 


(a) A law enforcement officer, after giving notice of the officer’s identity as 
such, may use or threaten to use force that is reasonably necessary to 
accomplish the arrest of an individual suspected of a criminal act who resists 
or flees from the arrest. 

(b) Notwithstanding subsection (a), the officer may use deadly force to effect 
an arrest only if all other reasonable means of apprehension have been 
exhausted or are unavailable, and where feasible, the officer has given notice 
of the officer’s identity as such and given a warning that deadly force may be 
used unless resistance or flight ceases, and: 


39-11-621 
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(1) The officer has probable cause to believe the individual to be arrested 
has committed a felony involving the infliction or threatened infliction of 


serious bodily injury; or 


(2) The officer has probable cause to believe that the individual to be 
arrested poses a threat of serious bodily injury, either to the officer or to 
others unless immediately apprehended. 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 9. 


Sentencing Commission Comments. This 
section is a codification of the principles set 
forth by the United States supreme court in 
Tennessee v. Garner, 465 U.S. 1098 (1985). It is 
identical to § 40-7-108. Subsection (a) requires 
a law enforcement officer to give notice of his or 
her identity as an officer in order to be justified 
in using any force to make an arrest. The 
amount of force justified is only that reasonably 
necessary to accomplish the arrest. 

Subsection (b) allows justification for the use 
of deadly force in effecting an arrest under very 
limited circumstances: (1) all other means of 
apprehension are exhausted or are unavailable; 
and (2) where feasible, the officer has given 
notice both of his or her identity as an officer 
and that deadly force may be used; and (3) the 


officer has probable cause to believe the indi- 
vidual has committed a felony involving threat- 
ened or inflicted serious bodily injury or poses a 
threat of serious bodily injury unless he or she 
is immediately apprehended. 

The Garner decision made drastic changes in 
the law in Tennessee that previously allowed 
an officer to use deadly force if necessary to 
effect the arrest of any felon. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Attorney General Opinions. 

Extent of municipal police authority beyond 
municipal limits. OAG 10-48, 2010 Tenn. AG 
LEXIS 48 (4/12/10). 


NOTES TO DECISIONS 


1. Applicability. 

T.C.A. § 39-11-620 did not apply in a civil 
action arising from a deputy sheriffs fatal 
wounding of a mentally disturbed person. 
Thompson v. Williamson County, 965 F. Supp. 


1026, 1997 U.S. Dist. LEXIS 7491 (M.D. Tenn. 
1997), affd, 219 F.3d 555, 2000 FED App. 233P, 
2000 U.S. App. LEXIS 16679 (6th Cir. Tenn. 
2000). 


39-11-621. Use of deadly force by private citizen. 


A private citizen, in making an arrest authorized by law, may use force 
reasonably necessary to accomplish the arrest of an individual who flees or 
resists the arrest; provided, that a private citizen cannot use or threaten to use 
deadly force except to the extent authorized under self-defense or defense of 


third person statutes, §§ 39-11-611 and 39-11-612. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. Ten- 
nessee law allows a private citizen acting upon 
his or her own initiative to arrest for any public 
offense committed in the citizen’s presence, 
when the person arrested has committed a 
felony, or where a felony has been committed 
and the citizen has reasonable cause to believe 
the person arrested committed it. § 40-7-109.A 
citizen who makes an arrest for an offense not 
committed in the citizen’s presence acts at his 
or her peril. This section implements the arrest 
laws by permitting the citizen to use reasonable 
force to effectuate the arrest. 


It was the consensus of the commission that 
use of deadly force by private citizens in effect- 
ing arrests should be prohibited except to the 
extent it would be justifiable as self defense or 
defense of others under this part. See §§ 39-11- 
611 and 39-11-612. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Attorney General Opinions. 
Retaliation by gang members subjected to 
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armed attack, as stated in proposed SB1316 to permissible by private persons and security 
SB2167 on 3/16/98, OAG 99-009 (1/25/99). guards provided it is reasonably necessary to 
The use of handcuffs or restraining devices is accomplish an arrest, OAG 03-018 (2/19/03). 


39-11-622. Justification for use of force — Exceptions — Immunity 
from civil liability. 


(a)(1) A person who uses force as permitted in §§ 39-11-611 — 39-11-614 or 

§ 29-34-201, is justified in using such force and is immune from civil liability 

for the use of such force, unless: 

(A) The person against whom force was used is a law enforcement 
officer, as defined in § 39-11-106 who: 
(i) Was acting in the performance of the officer’s official duties; and 
(ii) Identified the officer in accordance with any applicable law; or 
(iii) The person using force knew or reasonably should have known 
that the person was a law enforcement officer; or 
(B) The force used by the person resulted in property damage to or the 
death or injury of an innocent bystander or other person against whom the 
force used was not justified. 

(b) The court shall award reasonable attorney’s fees, court costs, compen- 
sation for loss of income, and all expenses incurred by a person in defense of 
any civil action brought against the person based upon the person’s use of 
force, if the court finds that the defendant was justified in using such force 
pursuant to §§ 39-11-611 — 39-11-614 or § 29-34-201. 


History. 
Acts 2007, ch. 210, § 3. 


PART 7 
DISPOSITION OF FORFEITED PROPERTY 


39-11-701. Legislative intent. 


(a) The general assembly finds and declares that an effective means of 
deterring criminal acts committed for financial gain is through the forfeiture of 
profits and proceeds acquired and accumulated as a result of such criminal 
activities. 

(b) It is the intent of the general assembly to provide the necessary tools to 
law enforcement agencies and district attorneys general to punish and deter 
the criminal activities of professional criminals and organized crime through 
the unitary enforcement of effective forfeiture and penal laws. It is the intent 
of the general assembly, consistent with due process of law, that all property 
acquired and accumulated as a result of criminal offenses be forfeited to the 
state, and that the proceeds be used to fund further law enforcement efforts in 
this state. 

(c) It is further the intent of the general assembly to protect bona fide 
interest holders and innocent owners of property under this part. It is the 
intent of the general assembly to provide for the forfeiture of illegal profits 
without unduly interfering with commercially protected interests. 
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History. Secured transactions, title 47, ch. 9. 

Acts 1998, ch. 979, § 1. Value, definition, § 39-11-106. 
Cross-References. Law Reviews. 

Good faith purchase for value, § 47-2-403. Forfeitures Under the Tennessee Drug Con- 

Racketeer-influenced and corrupt organiza- trol Act (Lewis L. Laska), 16 Mem. St. U.L. Rev. 
tions, title 39, ch. 12, part 2. 431 (1986). 


Recovery barred for injuries suffered in at- 
tempting to commit a felony on property of 
another, § 29-34-201. 


39-11-702. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Attorney general” means the district attorney general, and the 
district attorney general’s assistants; 

(2) “Interest holder” means a secured party within the meaning of 
§ 47-9-102(a), a mortgagee, lien creditor, one granted a possessory lien 
under law, or the beneficiary of a security interest or encumbrance pertain- 
ing to an interest in property, whose interest would be perfected against a 
good faith purchaser for value. A person who holds property for the benefit of 
or as an agent or nominee for another person, or who is not in substantial 
compliance with any statute requiring an interest in property to be recorded 
or reflected in public records in order to perfect the interest against a good 
faith purchaser for value, is not an interest holder; 

(3) “Owner” means a person, other than an interest holder, who has an 
interest in property. A person who holds property for the benefit of or as an 
agent or nominee for another person, or who is not in substantial compliance 
with any statute requiring an interest in property to be recorded or reflected 
in public records in order to perfect the interest against a good faith 
purchaser for value, is not an owner; and 

(4) “Property” means anything of value, and includes any interest in 
property, including any benefit, privilege, claim or right with respect to 
anything of value, whether real or personal, tangible or intangible. 


History. 
Acts 1998, ch. 979, § 2; 2000, ch. 846, § 25. 


39-11-703. Criminal proceeds subject to forfeiture. 


(a) Any property, real or personal, directly or indirectly acquired by or 
received in violation of any statute or as an inducement to violate any statute, 
or any property traceable to the proceeds from the violation, is subject to 
judicial forfeiture, and all right, title, and interest in any such property shall 
vest in the state upon commission of the act giving rise to forfeiture. 

(b) Any real property, including any right, title and interest in the whole of 
or any part of any lot or tract of land and any property used as an 
instrumentality in or used in furtherance of a violation of the following laws 
shall be subject to judicial forfeiture: 

(1) Aconviction for a violation of § 39-17-417(i) or (j) or the commission of 
three (3) or more acts occurring on three (3) or more separate days within a 
sixty-day period, and each act results in a felony conviction under chapter 
17, part 4 of this title; or 
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(2) The commission of three (3) or more acts occurring on three (3) or more 
separate days within a sixty-day period, and each act results in a conviction 
for promoting prostitution under chapter 13, part 5 of this title. 

(c) The following items are subject to judicial forfeiture as provided in this 
part: 

(1) Conveyances, including aircraft, motor vehicles, and other vessels 
when used or intended to be used in connection with a violation of 
§§ 39-13-307, 39-13-308 and 39-13-309 committed on or after July 1, 2011; 

(2) Books, records, telecommunication equipment, or computers when 
used or intended to be used in connection with a violation of §§ 39-13-307, 
39-13-308 and 39-13-309 committed on or after July 1, 2011; 

(3) Money or weapons when used or intended to be used in connection 
with a violation of §§ 39-13-307, 39-13-308 and 39-13-309 committed on or 
after July 1, 2011; 

(4) Real property when used or intended to be used in connection with a 
violation of §§ 39-13-307, 39-13-308 and 39-13-309 committed on or after 
July 1, 2011; 

(5) Everything of value furnished, or intended to be furnished, in ex- 
change for an act in violation of §§ 39-13-307, 39-13-308 and 39-13-309 
committed on or after July 1, 2011, all proceeds traceable to the exchange, 
and all negotiable instruments and securities used, or intended to be used, 
to facilitate the violation; 

(6) Any property, real or personal, directly or indirectly acquired by or 
received in violation of such violation or as an inducement to violate such 
statutes, or any property traceable to the proceeds from the violation; and 

(7) Any real property, including any right, title and interest in the whole 
of or any part of any lot or tract of land and any property used as an 
instrumentality in or used in furtherance of a violation of §§ 39-13-307, 
39-13-308 and 39-13-309 committed on or after July 1, 2011. 

(d) In any in rem forfeiture action in which the subject property is cash, 
monetary instruments in bearer form, funds deposited in an account in a 
financial institution, or other like fungible property: 

(1) It shall not be necessary for the state to identify the specific property 
involved in the offense that is the basis for the forfeiture action; and 

(2) It shall not be a defense that the property involved in such an action 
has been removed and replaced by identical property. 


History. which added subsection (c), shall apply to all 
Acts 1998, ch. 979, § 3; 2009, ch. 432, § 1; applicable offenses committed on or after July 
201). ch.-304,.9> 1, 132011. 


Compiler’s Notes. 
Acts 2011, ch. 354, § 3 provided that the act, 


NOTES TO DECISIONS 


1. Burden of Proof. that the cash was subject to forfeiture based on 

Trial court properly ordered forfeiture of the defendant’s conspiracy convictions arising from 
$1,098,050 cash seized when a search warrant 2012 drug trafficking activities. State v. Tuttle, 
was executed. The State satisfied its burden of 515 S.W.3d 282, 2017 Tenn. LEXIS 190 (Tenn. 
establishing by a preponderance of the evidence Apr. 5, 2017). 
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39-11-704. Property exempt from forfeiture. 


(a) No interest in any property described in § 39-11-703(a) shall be subject 
to forfeiture when one (1) of the following conditions is established: 

(1) If the owner or interest holder acquired the property before the 
conduct alleged to give rise to its forfeiture; 

(2) If the owner or interest holder acquired the property during or after the 
conduct alleged to give rise to its forfeiture, and the owner or interest holder 
acquired this interest as a good faith purchaser for value, or acquired this 
interest in a commercially reasonable manner, and the owner or interest holder: 

(A) Acted reasonably to prevent the conduct giving rise to forfeiture; or 
(B) Did not know of the acts giving rise to forfeiture. 

(b) No interest in real or personal property shall be forfeited under § 39- 
11-703(b), unless the owner or interest holder is convicted of a crime or crimes 
described in § 39-11-703(b). If the owner or interest holder is an entity other 
than a natural person, the property shall not be forfeited unless the entity’s 
officer, employee or agent is convicted of the crime or crimes under § 39-11- 
703(b) and the state shall also have the burden to establish beyond a 
reasonable doubt the following additional elements: 

(1) The conviction is based on acts by the defendant in the course of and 
within the scope of the defendant’s employment; and 

(2) The entity knew or had reason to know from information in the 
entity's possession, other than through its convicted officer, employee or 
agent, of the criminal nature of the acts. 

(c) The state may stipulate that the interest of an owner or interest holder 
is exempt from forfeiture upon presentation of proof of the claim. The state 
shall file the stipulation with the court exercising jurisdiction over the 
forfeiture action and the filing of stipulation shall constitute an admission by 
the state that the interest is exempt from forfeiture. If a stipulation is 
submitted, then no further claim, answer or pleading shall be required of the 
stipulated owner or interest holder, and a judgment shall be entered exempt- 
ing that interest from forfeiture. 

(d) If equipment and fixtures are seized while in possession of someone 
other than the owner, or are on premises that are padlocked and the owner of 
the equipment and fixtures has no interest in the padlocked premises, then the 
owner may obtain return of the equipment and fixtures, if the owner: 

(1) Did not know of the act giving rise to forfeiture; or 

(2) Acted reasonably to prevent the conduct giving rise to forfeiture. 


History. 
Acts 1998, ch. 979, § 4; 2009, ch. 432, §§ 2,3. 


Cross-References. 
Good faith purchase for value, § 47-2-403. 
Value, definition, § 39-11-106. 


NOTES TO DECISIONS 


1. Applicability. to the question of standing, but the question of 
Plain reading of the exemptions contained in whether property may ultimately be forfeited to 
T.C.A. § 39-11-704 indicate that they apply not _ the State. Indeed, from the Court of Appeals of 
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Tennessee, at Jackson’s, reading of § 39-11- 
704, these exemptions apply even if the State 
complied with all other procedural require- 
ments applicable to justify the forfeiture. The 
exemptions do not, however, place additional 
requirements on claimants to assert that the 
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because the State failed to strictly comply with 
the procedural and substantive requirements of 
the forfeiture statutes at issue. In re Tenn. 
Walking Horse Forfeiture Litig., — S.W.3d —, 
2017 Tenn. App. LEXIS 588 (Tenn. Ct. App. 
Aug. 31, 2017). 


forfeiture of their property was inappropriate 


39-11-705. Jurisdiction and venue. 


(a) Jurisdiction in a civil forfeiture action under this part extends to the 
chancery and circuit courts of this state, and general sessions courts for 
personal property where the value of personal property subject to forfeiture 
does not exceed the jurisdictional limits of the court, over the following: 

(1) All interests in property if the property for which forfeiture is sought 
is within this state at the time the action is filed; and 

(2) The interest of an owner or interest holder in the property for which 
forfeiture is sought if the owner or interest holder is subject to the personal 
jurisdiction of the court. 

(b) Jurisdiction in a criminal forfeiture action under this part extends to the 
circuit and criminal courts of this state, and general sessions courts for 
personal property where the value of personal property subject to forfeiture 
does not exceed the jurisdictional limits of the court and the state and 
defendant consent to the exercise of jurisdiction by the general sessions court. 
Jurisdiction over the interests of a third party who is not a defendant in the 
criminal prosecution must be exercised in a separate civil forfeiture action. 

(c) In addition to any other provision of law, a proceeding for forfeiture 
under this part may be maintained in the judicial district in which any part of 
the property is found or in the judicial district in which a criminal prosecution 
could be maintained against an owner or interest holder for the conduct 
alleged to give rise to the forfeiture. Any court with jurisdiction pursuant to 
this section may issue and cause to be served in any other judicial district such 
process as may be required to bring before the court the property that is the 
subject of the forfeiture action. 


Circuit and criminal courts, title 16, ch. 10. 
General sessions courts, title 16, ch. 15. 
Value, definition, § 39-11-106. 

Venue, title 20, ch. 4. 


History. 
Acts 1998, ch. 979, § 5; 2001, ch. 381, § 1. 


Cross-References. 
Chancery courts, title 16, ch. 11. 


39-11-706. Evidence. 


In a forfeiture action under this part, pertaining to the issue of whether the 
property or proceeds were known to be from some form of criminal offense, 
either party may introduce evidence that: 

(1) The property was involved in a financial transaction that was con- 
ducted or structured to evade the reporting requirements of any state or 
federal law; 

(2) Money or any negotiable instrument was found in proximity to 
contraband or instrumentalities of an offense; 

(3) The property was involved in a financial transaction that was con- 
ducted with the use of a false or fictitious name; and 
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(4) A financial transaction involving the property was structured so as to 
falsely report the actual consideration or value of the transaction. 


History. 
Acts 1998, ch. 979, § 6. 


39-11-707. Procedure for seizure of property. 


(a) Any property subject to forfeiture under this part may be seized by the 
attorney general, the attorney general’s agents, or any law enforcement officer, 
when acting pursuant to a lawful arrest or search, the execution of a search 
warrant, a petition to abate a nuisance, or a court order. When property is 
seized under this part, it may be removed by the seizing agency or official to a 
place to secure the property, it may be preserved as evidence, it may be 
padlocked as ordered by a court of record, it may be secured by depositing in an 
interest bearing account as approved by a court of record or it may be secured 
as otherwise authorized by law regarding the maintenance, storage, or 
disposition of seized property. 

(b) Upon seizure of property for forfeiture under this part, the seizing 
agency or official shall cause to be delivered a written receipt and notice of 
seizure to the possessor, owner and interest holder as determined from public 
records. The notice shall list and describe generally the property seized, the 
agency or official responsible for the seizure and shall state the procedure for 
obtaining return of the property. The seizing agency shall deliver a copy of the 
notice to the district attorney general of the judicial district where the seizing 
agency is located or of the judicial district where the seizure occurred. 

(c) Upon the seizure of personal property for forfeiture, the seizing agency 
shall within five (5) working days, apply ex parte for a forfeiture warrant from 
a judge authorized to issue a search warrant. Upon a finding that probable 
cause for forfeiture exists, a forfeiture warrant shall issue. The warrant shall 
be based upon proof by affidavit that there is probable cause that the owner’s 
interest in the seized property is subject to forfeiture. In the event a forfeiture 
warrant is not issued, then the property shall immediately be returned unless 
the property is to be retained for evidence in a criminal proceeding. No 
forfeiture action for personal property may be filed without the issuance of a 
forfeiture warrant. 

(d) No claim need be filed by an interest holder and no interest holder may 
have interest forfeited without service of a complaint for forfeiture under this 
part. 

(e) The attorney general may file a notice of lien lis pendens against any real 
property subject to forfeiture under this part. The lien shall generally describe 
the real property and the reason for forfeiture. The notice shall specify the 
court and jurisdiction in which the action is pending and, if known at the time 
of the filing of the notice, the case number of the action. After the filing of the 
notice of lien lis pendens the state shall, as soon as is practicable, serve a copy 
of the notice upon any person who has a duly recorded interest in the property 
as reflected in public records. 

(f) The filing of a notice of lien lis pendens under this part creates, from the 
time of its filing, a lien in favor of the state on the property described in the 
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notice and subject to forfeiture under this part against the persons named in 


the notice. 


(g) There shall be no seizure or attachment of real property unless and until 
a hearing is conducted, with due notice to the owner. 

(h) A possessory lien of a person from whose possession property subject to 
forfeiture is seized is not affected or prejudiced by a seizure for forfeiture under 
this part. Such a lien shall take precedence over all other liens. 

(i) A person who acts in good faith and in a reasonable manner to comply with 
an order of the court or a request of a peace officer while enforcing this part is not 
liable to any person for acts done in furtherance with the order or request. 


History. 
Acts 1998, ch. 979, § 7. 


Cross-References. 
Lis pendens, title 20, ch. 3. 
Warrants, title 40, ch. 6. 


NOTES TO DECISIONS 


1. Notice Sufficient. 

State provided sufficient proof that the detec- 
tive complied with this section when he deliv- 
ered the notice of seizure by certified mail to 
defendant where the detective explained the 
need to get an accurate count of the money at a 
bank prior to providing notice of the seizure to 
defendant, defendant did not claim that he did 
not receive the notice of the seizure, and the 
record showed that he had sufficient time to file 
a pretrial motion to dismiss the forfeiture and 
to challenge the forfeiture of the funds in a 
post-trial hearing. State v. Tuttle, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 725 (Tenn. Crim. 
App. Sept. 8, 2015), rehearing denied, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 806 
(Tenn. Crim. App. Oct. 5, 2015), affd in part, 
rev'd in part, 515 S.W.3d 282, 2017 Tenn. 
LEXIS 190 (Tenn. Apr. 5, 2017). 

In a case in which defendant challenged the 
trial court’s order of forfeiture of $1,098,050 


cash, the notice of seizure provided defendant 
by certified mail satisfied statutory require- 
ments. State v. Tuttle, 515 S.W.3d 282, 2017 
Tenn. LEXIS 190 (Tenn. Apr. 5, 2017). 

In a forfeiture case, a claimant’s argument 
that there was a due process violation was 
rejected because the record showed that she 
received the required notice; when police took 
possession of the property, the claimant was 
served with a copy of the notice of seizure, 
which included the information required. When 
the officers obtained forfeiture warrants for 
personal property, the State filed a notice of lien 
lis pendens with the clerk’s office with regard to 
the real property seized. The claimant received 
notice and elected not to file a claim. In re 
Property of Miles, — S.W.38d —, 2017 Tenn. 
App. LEXIS 46 (Tenn. Ct. App. Jan. 27, 2017), 
appeal denied, In re Miles, — S.W.3d —, 2017 
Tenn. LEXIS 292 (Tenn. May 19, 2017). 


39-11-708. Procedure for judicial forfeiture of property. 


(a) If real or personal property is subject to forfeiture under this part, the 
attorney general may initiate an in rem forfeiture proceeding in the circuit, 
chancery, or general sessions court of the county where the property is located or 
where the conduct giving rise to forfeiture occurred. If the property is beyond the 
jurisdiction of the court, the attorney general may initiate an in personam action 
against the owner or interest holder if the owner or interest holder is subject to 
the jurisdiction of the court. The complaint shall state a description of the 
property to be forfeited and the reasons for forfeiture under this part. 

(b) If personal property is sought to be forfeited, the complaint shall state 
the date the forfeiture warrant was issued. However, no complaint shall be 
dismissed for defects or insufficiencies in the forfeiture warrant. The complaint 
shall be served by registered mail at the last known address of the owner, if 
known, or the person in possession at the time of seizure. In the event the 
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owner or possessor of the property does not answer the complaint, the state 
may move for a default judgment. An interest holder shall, however, be served 
with the complaint for forfeiture prior to any disposition of the property. 

(c) The court shall proceed as soon as practicable to a hearing and determi- 
nation of the issue of forfeiture. The state shall notify the appropriate state 
official or commissioner as to the pendency of the judicial forfeiture action 
when such property is pending administrative forfeiture action. The filing of a 
complaint under this section shall operate as a stay of any pending adminis- 
trative forfeiture proceedings. The state shall have the burden to prove by a 
preponderance of the evidence that the property is subject to forfeiture under 
this part and that one (1) or more acts described in § 39-11-7083 giving rise to 
forfeiture occurred after June 27, 1998, regardless of when the property was 
originally acquired, as long as the owner’s interest in the property appreciated 
following the commission of an act giving rise to forfeiture. The forfeiture 
action shall be commenced within five (5) years after the conduct giving rise to 
forfeiture terminates or the cause of action accrues, whichever is later. Any 
party who claims an interest in the property subject to forfeiture must first 
establish by a preponderance of the evidence that the party is an owner or 
interest holder in the property seized before other evidence is taken. The 
claimant has the burden of establishing standing to assert the claim. Notwith- 
standing any other law, no other claims, pendent claims or counterclaims may 
be filed in an action for forfeiture under this part. 

(d) If real or personal property of a criminal defendant is to be forfeited as 
part of a criminal prosecution, the indictment or information must contain 
notice in a separate count that the state will seek forfeiture of property under 
this part and all property subject to forfeiture must be generally described 
within the separate count. By agreement of the state and the defendant, a 
general sessions court may enter upon the judgment of the case that the 
property is to be forfeited or returned. The state shall establish by a 
preponderance of the evidence that the property is subject to forfeiture under 
this part. If the forfeiture count includes property described in § 39-11-703(a) 
the state shall establish that one (1) or more acts described in § 39-11-703(a) 
giving rise to forfeiture occurred after June 27, 1998, regardless of when the 
property was originally acquired, as long as the defendant’s interest in the 
property was acquired or appreciated following the commission of an act giving 
rise to forfeiture. If the forfeiture count includes property described in 
§ 39-11-703(b), the state shall establish that the property was used as an 
instrumentality in or used in furtherance of a violation of the law described in 
§ 39-11-703(b). As soon as practicable after entering a guilty verdict or 
accepting a plea of guilty or nolo contendere on any count in an indictment, 
presentment, or information with regard to which criminal forfeiture is sought, 
the court shall determine whether the state has established that the property 
is subject to forfeiture. The court’s determination may be based on evidence 
already in the record, including any written plea agreement, or if forfeiture is 
contested on evidence or information presented by the parties at a sentencing 
hearing. Upon the request by the state or the defendant in a case in which a 
jury returns a verdict of guilty, the jury shall determine in a bifurcated hearing 
whether the state has established that the property is subject to forfeiture. The 
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state and defendant may introduce evidence at the forfeiture hearing. If the 
jury or court finds that the state has met its burden of proof from all the 
evidence in the case, then each property determined to be subject to forfeiture 
shall be designated in a special verdict and forfeited in accordance with this 
part. The criminal forfeiture action shall be charged within five (5) years after 
the conduct giving rise to forfeiture terminates. If a third party who is not a 
defendant in the criminal action has an interest in any of the property 
described in the criminal forfeiture count of the indictment or information, 
then the state shall determine the rights of the third party in a separate civil 
forfeiture action under this part. 

(e) If the forfeiture count includes property described in § 39-11-703(a), a 
rebuttable presumption exists that the property of any person is subject to 
forfeiture, if the state establishes all of the following: 

(1) The conduct giving rise to forfeiture occurred; 

(2) The person acquired the property during the period of the conduct 
giving rise to forfeiture or within a reasonable time after that period; and 

(3) There is no likely source for the property other than the conduct giving 
rise to forfeiture. 

(f) Property subject to forfeiture may be located in any county or state. Upon 
a finding by the court that the evidence establishes that the property is subject 
to forfeiture, the judge shall enter a judgment of forfeiture of all property 
subject to forfeiture and shall order that title to the property be vested in the 
state of Tennessee from the date that the conduct that gave rise to the 
forfeiture occurred, subject to any exemptions provided for in this part. 

(g) Upon entry of the judgment of forfeiture and the recording of the 
judgment in the county and state where the property is located, title to the 
property shall vest in the state and shall thereafter be disposed of as provided 
for in §§ 39-11-713 and 39-11-714. If the property cannot be located or is 
beyond the jurisdiction of the court, the court shall enter a judgment against 
the owner equal to the value of the property ordered to be forfeited. The court 
may use its contempt powers to enforce any orders of forfeiture of property 
located beyond the jurisdiction of the court, and other orders in furtherance of 
the purpose of this part. 


Contempt, § 16-1-103. 

Contempt of court, title 29, ch. 9. 

Indictment or presentment, § 40-3-102. 

Indictments, generally, title 40, ch. 13. 

Limitation of actions, title 28. 

Remedies to recover personal property, title 
29, ch. 30. 

Value, definition, § 39-11-106. 


History. 
Acts 1998, ch. 979, § 8; 2001, ch. 381, § 2; 
2015, ch: 180, §§ 1, 2. 


Cross-References. 
Burden of proof, title 39, ch. 11, part 2. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


NOTES TO DECISIONS 


Analysis 


1. Premature Sale. 
2. Statute of Limitations Tolled. 


1. Premature Sale. 
Premature sale of petitioner’s property vio- 
lated T.C.A. § 39-11-708(c), but did not deprive 


the Tennessee Department of Safety of jurisdic- 
tion, although had petitioner prevailed in the 
forfeiture proceedings, petitioner would have 
had a claim against the Department under 
T.C.A. § 40-33-215 for the wrongful depriva- 
tion of the property. Watson v. Tenn. Dep’t of 
Safety, 361 S.W.3d 549, 2011 Tenn. App. LEXIS 


39-11-709 


535 (Tenn. Ct. App. Sept. 30, 2011), appeal 
denied, Watson v. State Dep't of Safety, — 
S.W.3d —, 2012 Tenn. LEXIS 80 (Tenn. Feb. 15, 
2012). 


2. Statute of Limitations Tolled. 

Money seized from defendant was not barred 
from forfeiture by the five-year statute of limi- 
tations where, based on his overt acts, and 
because the cash was minted prior to 2002 and 
found in a dirt-covered ammo can on defen- 
dant’s property, it was conceivable that he ac- 
cumulated and concealed the money from his 
2002 offense and therefore the State was un- 
able to pursue the claim in a timely manner 
through no fault of their own. State v. Tuttle, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 725 
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(Tenn. Crim. App. Sept. 8, 2015), rehearing 
denied, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 806 (Tenn. Crim. App. Oct. 5, 2015), aff'd 
in part, revd in part, 515 S.W.3d 282, 2017 
Tenn. LEXIS 190 (Tenn. Apr. 5, 2017). 

In a case in which defendant challenged the 
court of criminal appeals’ adoption and appli- 
cation of the doctrine of equitable tolling to 
uphold a forfeiture of $1,098,050 cash, the 
Supreme Court concluded that the State satis- 
fied its burden of establishing by a preponder- 
ance of the evidence that the cash was subject 
to forfeiture based on defendant’s conspiracy 
convictions arising from his 2012 drug traffick- 
ing activities. State v. Tuttle, 515 S.W.3d 282, 
2017 Tenn. LEXIS 190 (Tenn. Apr. 5, 2017). 


39-11-709. Procedure for return of property seized. 


(a) Only an owner or interest holder may make a claim for return of 
property seized for forfeiture or otherwise contest the forfeiture under this 
part. In the event of a seizure for forfeiture under this part, the property shall 
not be subject to replevin, conveyance, or attachment, but is deemed to be in 
the custody of the seizing agency or official. 

(b) If after thirty (30) days from the date of the seizure of the property or the 
filing of a notice of lien lis pendens no administrative or civil forfeiture action 
has been initiated, the owner or interest holder may petition the court of record 
having criminal jurisdiction in the judicial district where the seizure occurred 
for return of the property seized or to have the notice of lien lis pendens 
released. The district attorney general having jurisdiction over the judicial 
district where the petition is filed shall be served with a copy of the petition. If 
no administrative or civil forfeiture action is commenced within thirty (30) 
days after the appropriate official has been served with the petition for return 
of property or release of lis pendens, then the court shall order the property be 
returned or the lien released. 

(c) The order to return property or to release a lien shall not bar any action 
to forfeit the property in a future proceeding, but such property may not be 
seized nor lien filed against the property until such time as a forfeiture 
proceeding seeking forfeiture of the property has been filed. At any time 
subsequent to the seizure of the property by the seizing agency, the attorney 
general may direct the return of the seized property or release any lien filed 
upon a determination that forfeiture proceedings would be without merit. 

(d) After the filing of a forfeiture action under this part, a claimant may file 
a motion with the court in which the action is pending for the state to show 
cause why the property, or any portion of the property, should not be returned 
or the lien released. The court shall conduct a hearing on the motion within 
twenty-one (21) days from the date such motion is filed. The claimant must 
first establish by a preponderance of the evidence that the claimant is an 
owner in the property seized before other evidence is taken. The claimant has 
the burden of establishing standing to assert the claim. If the claimant fails to 
establish standing to assert a claim, then the request shall be denied. If the 
state then proves that a probability of success on the merits of the forfeiture 
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action exists, the court shall deny the request to return the property or release 
the lien. If the court finds that the state has failed to prove a probability of 
success on the merits of the forfeiture action, the court shall order that the 
property be returned or that the lien be released. If the state proves that a 
probability of success on the merits exists as to some portion of the property 
seized or upon which a lien is attached but not on other portions of the 


property, the court shall order that the portions upon which the state did not 


meet the burden of proof be returned or the lien released. 


History. 
Acts 1998, ch. 979, § 9; 2015, ch. 180, §§ 3, 4. 


Cross-References. 
Attachment and replevy, title 29, ch. 6. 


Burden of proof, title 39, ch. 11, part 2. 
Forfeiture of conveyances, title 40, ch. 33. 
Lis pendens, title 20, ch. 3. 


NOTES TO DECISIONS 


1. Standing. 

In an in rem forfeiture case, a claimant 
lacked standing, and she did not even file a 
claim or a motion asking the trial court to set a 
show cause hearing. Simply receiving notice of 
a forfeiture hearing did not establish standing. 
In re Property of Miles, — S.W.3d —, 2017 
Tenn. App. LEXIS 46 (Tenn. Ct. App. Jan. 27, 
2017), appeal denied, In re Miles, — S.W.3d —, 
2017 Tenn. LEXIS 292 (Tenn. May 19, 2017). 

T.C.A. § 39-11-709 contains the specific pro- 
cedures for establishing standing. Nowhere in 
this statute is it stated that a finding that the 
claimant is innocent is required to establish 
standing to contest a forfeiture. Instead, the 
claimant must merely establish that he or she 
is an owner of the property. T.C.A. 39-11-709(d). 
Likewise, the definition of owner contained in 
the statute makes no mention of a requirement 
that the claimant establish his or her inno- 
cence. T.C.A. § 39-11-702(3). Because these 
statutes specifically govern the question of 
standing to contest a forfeiture, they control 
over the more general statute elucidating the 
General Assembly’s intent in enacting the 
statutory scheme. In re Tenn. Walking Horse 
Forfeiture Litig., — S.W.3d —, 2017 Tenn. App. 
LEXIS 588 (Tenn. Ct. App. Aug. 31, 2017). 


Trial court correctly concluded that the pur- 
ported horse owners had standing to intervene 
in a forfeiture proceeding and contest a forfei- 
ture where they were title-holders of the sub- 
ject horses, nothing in T.C.A. § 39-11-709 re- 
quired a finding that a claimant was innocent 
to establish standing to contest a forfeiture, 
and they had complied with the requirements 
of § 39-11-709. In re Tenn. Walking Horse 
Forfeiture Litig., —S.W.3d —, 2017 Tenn. App. 
LEXIS 588 (Tenn. Ct. App. Aug. 31, 2017). 

Court of Appeals of Tennessee, at Jackson, 
cannot agree that a threshold showing of inno- 
cence is required to establish standing to con- 
test a forfeiture under T.C.A. § 39-11-709. In re 
Tenn. Walking Horse Forfeiture Litig., — 
S.W.3d —, 2017 Tenn. App. LEXIS 588 (Tenn. 
Ct. App. Aug. 31, 2017). 

T.C.A. § 39-11-709(a) and (d) make clear that 
to have standing to contest the forfeiture of 
property under the general forfeiture statutory 
scheme, the claimant must establish that he or 
she is an owner or interest holder in the subject 
property. In re Tenn. Walking Horse Forfeiture 
Litig., — S.W.3d —, 2017 Tenn. App. LEXIS 588 
(Tenn. Ct. App. Aug. 31, 2017). 


39-11-710. Rights of interest holders and owners. 


(a) Nothing in this part shall limit or restrict the right of an interest holder 
in real property that was of record, prior to the filing of the notice of lien lis 
pendens, to enforce its deed of trust, or to take any other action permitted 
under its deed of trust as long as prior notice is given to the court and the 
attorney general who filed the notice in accordance with this section. 

(b)(1) Pending any proceeding to forfeit real property, an interest holder who 

desires to take action under the mortgage or deed of trust shall give notice 

to the attorney general who filed the lis pendens of any action to be taken 
under the mortgage or deed of trust. 
(2) If the state has stipulated to the interest holder’s exemption from 
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forfeiture of its interest and a judgment has been entered, then the interest 

holder may proceed to foreclose, in accordance with its mortgage or deed of 

trust, subject to the approval or conditions of the court. ’ 

(3) When no judgment has been entered exempting the interest holder’s 
interest from forfeiture, the interest holder may not exercise its right to 
foreclose its deed of trust on the property, unless it gives the official who filed 
the lis pendens written notice at least twenty (20) days prior to the date of 
a foreclosure sale and indicates the time, date and place of sale and the 
balance owing on the debt. Upon receipt of the notice of foreclosure the 
official who filed the lis pendens may petition the court where the forfeiture 
action is pending to require that the foreclosure sale be subject to the 
approval or conditions of the court. Upon notice to the interest holder, the 
court may grant the request and upon those conditions as it deems just. 
(c) The court may enjoin any foreclosure sale when probable cause exists 

that the interest holder is a co-conspirator or accessory to the conduct giving 
rise to forfeiture. 

(d) Upon completion of a foreclosure sale of real property pending forfeiture, 
the interest holder or the interest holder’s trustee shall give written notice of 
the intended distribution of the proceeds of the sale to the official who filed the 
lis pendens. The interest holder shall deposit with the clerk of the court where 
the forfeiture action is pending all proceeds from the foreclosure sale in excess 
of the debt and fees and expenses secured by its deed of trust. If, however, the 
court has ordered that the sale be conducted under conditions or subject to the 
approval of the court, the interest holder shall file with the court proof under 
oath that those conditions were met and any proceeds of the sale ordered to be 
deposited with the clerk. If no objection is filed by the official who filed the lien 
lis pendens, then the court shall approve the sale and distribution of proceeds. 

(e) Pending any proceeding to forfeit any personal property, an owner or 
interest holder may petition the court exercising jurisdiction over the forfei- 
ture proceeding for possession of the property, unless the property is needed as 
evidence. The court shall permit the owner or interest holder to obtain 
possession of the property upon the execution of a bond in favor of the state of 
Tennessee and for payment of the appraised value of the property at the time 
of the hearing, the sureties for the bond to be approved by the court. The court 
shall, upon approval of the bond, permit the owner or interest holder to obtain 
possession of the property unless it is needed for evidence. 

(f) If the state has filed a stipulation that an interest holder has an interest 
that is exempt from forfeiture, the court may release personal property for 
sale, to be leased, rented or operated, when the property used for collateral is 
depreciating in value or when justice dictates, and upon the posting of a bond 
to ensure compliance with this subsection (f), unless the property is needed for 
evidence. Upon the court’s release for public sale or lease, the interest holder 
shall dispose of the property but only by a commercially reasonable public sale 
or lease and, within ten (10) days of disposition, shall deposit with the clerk of 
the court where the forfeiture action is pending the amount received at 
disposition, less the amount of the interest holder’s encumbrance and reason- 
able expenses incurred by the interest holder in connection with the sale or 
disposal, including the costs of the bond. For purposes of this subsection (f), 
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“commercially reasonable” is a sale or disposal that would be commercially 
reasonable under § 47-9-610. 

(g) If an indictment, information, or arrest warrant is filed against an owner 
claiming return of property that is subject to a forfeiture action filed under this 
part and the criminal action alleges the same conduct as the conduct giving 
rise to forfeiture in a civil forfeiture proceeding, the court in the civil 
proceeding shall stay civil discovery against the criminal defendant and 
against the state until the defendant’s criminal action is completed. 


History. Injunction pending litigation, § 29-1-102. 
Acts 1998, ch. 979, § 10; 2000, ch. 846, § 26. Lis pendens, title 20, ch. 3. 
Secured transactions, title 47, ch. 9. 


Cross-References. Sureties on bonds, title 29, ch. 33. 


Foreclosure sale, § 21-1-803. 
Injunction generally, title 29, ch. 23. 


39-11-711. Protection of seized property. 


In the event there is probable cause to believe that any individual having a 
right to enter real property that is the subject of a forfeiture proceeding under 
this part is also engaged, or about to engage, in conduct that will result in the 
diminution of the value of the real property to the state, then the court in 
which the forfeiture is pending may grant injunctive relief enjoining any such 
action diminishing the value of the property, including the padlocking of the 
premises or the appointment of a receiver or any other appropriate extraordi- 
nary relief. 


History. 
Acts 1998, ch. 979, § 11. 


Cross-References. 
Extraordinary process, title 29, ch. 1. 
Injunction, generally, title 29, ch. 23. 


39-11-712. Sale of forfeited property. 


(a) Whenever a judgment of forfeiture is rendered under this part, the court 
may authorize the attorney general to sell the property at public auction, 
subject to the orders and approval of the court. The court, in lieu of such sale, 
may order that the property be sold by any person having an interest in the 
real property whose interest has not been forfeited. The proceeds of the sale 
shall be subject to the orders of the court. 

(b)(1) Ifthe court orders a property interest in property owned as tenants in 

common forfeited under this section to be sold, whether by a public official or 

by a person having an interest in the property as in subsection (a), the 
innocent spouse of a person whose property interest has been forfeited shall 
have the same right to the property interest as granted an innocent spouse 
in subdivision (b)(2) or (b)(3). If there is no spouse or if the spouse does not 
elect to pursue the rights provided in subdivision (b)(2) or (b)(3), then any 
other person or persons whose interest in the property has not been forfeited 
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shall have the first right to purchase the forfeited interest for its fair market 
value prior to the court ordered sale. In order to exercise the first right to 
purchase, the person or persons must petition the appropriate circuit or 
criminal court at least thirty (30) days prior to the date the court ordered 
sale is to be conducted. If the person or persons do not purchase the forfeited 
property, the sale shall be conducted as provided by law. For the purposes of 
this subdivision (b)(1), “fair market value” is determined by taking an 
average of three (3) appraisals conducted by separate and qualified real 
estate appraisers selected by the court. Before any such purchase, the court 
shall approve the average of the appraisals for fair market value as 
reasonable. 
(2)(A) Notwithstanding subdivision (b)(1) to the contrary, if a court orders 
property forfeited under this section pursuant to subsection (a) and the 
property is held through tenancy by the entirety and one spouse’s interest 
is not forfeited, then that spouse shall have the first right to purchase the 
forfeited expectancy interest in the property. 

(B) A spouse purchasing the forfeited property interest in the manner 
specified in subdivision (b)(2)(A) shall take the property subject to all bona 
fide liens on the property. In order to exercise the right of purchase, the 
spouse shall petition the court that ordered the forfeiture for the purchase 
at fair market value at least fifteen (15) days prior to the court ordered 
sale. 

(C) If the spouse does not purchase the forfeited expectancy interest, 
the spouse shall retain that spouse’s interest as a tenant in common 
subject to all bona fide liens, and the forfeited expectancy interest shall be 
sold at public auction and the proceeds disbursed as provided for in 
§ 39-11-7183. 

(D) Ifa party possessing a security interest in property being held by an 
innocent spouse institutes proceedings pursuant to its deed of trust or 
otherwise that results in the foreclosure and sale of the property, the 
innocent spouse shall be entitled to receive from the first proceeds of the 
sale an amount equal to an elective share as provided in § 31-4-101, 
subject to bona fide outstanding liens not satisfied by the remainder of the 
proceeds. 

(EK) If the innocent spouse predeceases the defendant spouse, if there 
are children of the innocent and guilty spouses, at least one (1) of whom is 
eighteen (18) years of age or younger on the date of the sale, and if the 
entity holding the right of expectancy is the state, then upon the sale of the 
property, one third (1%) of the proceeds from the sale shall be allocated and 
divided equally among all the children, subject to all outstanding bona fide 
liens not satisfied by the remainder of the proceeds. 

(3)(A) Notwithstanding subdivision (b)(1) to the contrary, if the property 
subject to forfeiture under this section is property titled solely in the name 
of a guilty spouse or titled in the name of the guilty spouse as tenants in 
common with any other person or persons, the innocent spouse may 
petition the court, at least thirty (80) days prior to the court ordered 
forfeiture sale, to have the court vest the ownership of the property in the 
couple as tenants by the entirety; and the innocent spouse shall have the 
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same rights as provided in subdivision (b)(2). If the petition is timely filed, 
it shall be granted. 

(B) The filing of the petition shall act as a stay of any court ordered sale 
of the property and the stay shall remain in effect until disposition is made 
of the petition. 

(C) If the innocent spouse does not petition the court to vest the 
property ownership in the couple as tenants by the entirety, then the 
property shall be forfeited and disposed of as provided by this section. 


History. 
Acts 1998, ch. 979, § 12; 2009, ch. 432, § 4. 


39-11-713. Disposition of forfeited property. 


(a) All property ordered forfeited shall be sold at public auction. The 
proceeds from all property forfeited and sold at public auction shall be disposed 
of by the court as directed by this part. The attorney general shall first be 
compensated for all expenses incident to the litigation, as approved by the 
court. Any such costs for appeals shall be provided for by the trial court upon 
conclusion of the litigation. The attorney general shall then direct that any 
public agency be reimbursed for out-of-pocket expenses resulting from the 
investigation, seizure and storage of the forfeited property. If any property 
seized and ordered forfeited was taken from the lawful owner through theft or 
fraud, then the property shall be returned to the lawful owner, or restitution 
provided, as the court determines. 

(b) The court shall then award the remainder of the funds as follows: 

(1) In the event that the investigating and seizing agency is a state 
agency, the funds shall be distributed to the state general fund; 

(2) In the event that the investigating and seizing agency is the Tennessee 
bureau of investigation, or in the event that the office of inspector general 
participates in the investigation, seizure, or prosecution, then, the funds 
shall be distributed to the state treasurer, who shall deposit the funds in a 
designated account for the agency to be used in its operations; provided, that, 
if more than one (1) state agency participated in the investigation or seizure 
as certified by the prosecuting attorney, then the court shall order a 
distribution according to the participation of each; 

(3) In the event that the investigating and seizing agency is a local public 
agency, then the funds shall be distributed to its local government, when, 
upon ratification of this part by the local governing body of a municipality, 
metropolitan government or county governing body by ordinance or resolu- 
tion, the municipality, metropolitan government or county has authorized 
the receipt of the distributed funds and has designated how the funds are to 
be distributed, which shall be designated for law enforcement, and the court 
shall make the award and distribution consistent with such ordinance or 
resolution by the local governing body. When more than one (1) local public 
agency participated in the investigation and seizure of forfeited property as 
certified by the attorney general, then the court shall order a distribution 
according to the participation of each local public agency. Accounting 
procedures for the financial administration of such funds shall be in keeping 
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with those prescribed by the comptroller of the treasury; or 

(4)(A) In any matter concerning or arising out of TennCare fraud or abuse 
that is or may be the subject of a proceeding pursuant to this part, the 
district attorney general may specially appoint the following persons to 
prepare, initiate, and conduct such proceedings as the district attorney 
general is authorized by law to conduct pursuant to this part: 

(i) Upon consent of the commissioner of finance and administration or 
the commissioner’s designee, a licensed attorney employed by the 
department of finance and administration; 

(ii) Upon consent of the director of the Tennessee bureau of investi- 
gation or the director’s designee, a licensed attorney employed by the 
Tennessee bureau of investigation; or 

(iii) Upon the consent of the chief executive officer of any governmen- 
tal agency, a licensed attorney employed by that agency. 

(B) The acts of an attorney acting for the district attorney general 
pursuant to this subdivision (b)(4) shall be valid as if done by the district 
attorney general, and there shall be no requirement that the district 
attorney general be disqualified from acting or that there be a vacancy in 
the office. Nor shall the district attorney general or any of the district 
attorney general’s assistants be compelled to attend court proceedings in 
the matters in which an attorney is acting for the district attorney general 
pursuant to this subdivision (b)(4); provided, that the district attorney 
general or any of the district attorney general’s assistants may be in 
attendance, and participate, if the district attorney general so desires. The 
authority to make such appointments extends to all proceedings brought 


under this part, whether civil or criminal. 

(c) For purposes of this section, a local public agency includes any county or 
municipal law enforcement agency or commission, any judicial district drug 
task force established under state law, the district attorney general, or any 
local department or agency of local government authorized by the attorney 
general to participate in the investigation. 

(d) Funds awarded under this section may not be used to supplement 
salaries of any public employee or law enforcement officer. Funds awarded 
under this section may not supplant other local or state funds. 


History. 
Acts) 1998, chi 979)"$ 133) 2005, ch. 9474: 
§§ 23-25. 


Compiler’s Notes. 

Subdivision (b)(3) is set out above as enacted 
by Acts 1998, ch. 979, § 13. There are no 
provisions in the act for ratification of the act by 
local or county governing bodies. 

Acts 2005, ch. 474, § 28 provided that: “To 
effectuate the provisions of this act, the com- 
missioners of finance administration, com- 


merce and insurance, and health, for the re- 
spective sections of this act that their 
departments are responsible for implementing, 
shall have the authority to promulgate any 
necessary rules and regulations. All rules and 
regulations provided for by this section shall be 
promulgated as public necessity rules [now 
emergency rules] pursuant to § 4-5-209 [now § 
4-5-208]. All such rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5.” 


39-11-714. Assistance by other agencies. 


The attorney general may authorize any governmental department or 
agency of this state, any political subdivision of the state, or any other state or 


133 GENERAL OFFENSES 39-11-717 


federal government to participate in the investigation into the conduct giving 
rise to forfeiture under this part. The grand jury may provide any records, 
documents, or evidence received by subpoena to the district attorney general 
for the enforcement of this part. 


History. 
Acts 1998, ch. 979, § 14. 


39-11-715. Equity powers of court. 


Any criminal court or general sessions court may conduct such hearings and 
enter such orders, injunctions, restraining orders, prohibitions, or issue any 
extraordinary process for the purpose of ensuring that any defendant does not 
use any proceeds directly or indirectly derived from a criminal offense for the 
purpose of securing an appearance bond or to pay the premium for the bond. 
Any court may require the defendant or bonding agent to prove in open court 
the source of such bond or premium before accepting the bond, and the burden 
of proof shall be upon the party seeking the approval or acceptance of the bond. 


History. Extraordinary process, title 29, ch. 1. 
Acts 1998, ch. 979, § 15. Sureties on bonds, title 29, ch. 33. 


Cross-References. 
Burden of proof, title 39, ch. 11, part 2. 


39-11-716. Immunities. 


The attorney general, the attorney general’s assistants and investigators 
shall not be civilly liable for any acts performed in furtherance of the purposes 
of this part. 


History. 
Acts 1998, ch. 979, § 16. 


39-11-717. Supplement to other laws — Retroactive application. 


This part does not supersede any other statute or law relating to forfeiture 
of property and may be used in conjunction with administrative forfeiture 
laws. This law pertaining to the forfeiture of property is remedial and shall be 
liberally construed to effect its purpose. This part shall apply retroactively to 
all proceeds acquired or received prior to June 27, 1998, if the conduct giving 
rise to forfeiture constituted a criminal offense at the time of the acquisition of 
the property. 


History. 
Acts 1998, ch. 979, § 17. 


CHAPTER 12 
GENERAL OFFENSES 


Part 1. Inchoate Offenses 


Section 
39-12-101. Criminal attempt. 
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Section 
39-12-102. Solicitation — Defenses disallowed. 


39-12-103. 
39-12-104. 
39-12-105. 


39-12-106. 
39-12-107. 


39-12-201. 
39-12-202. 
39-12-203. 
39-12-204. 
39-12-205. 
39-12-206. 


39-12-207. 
39-12-208. 
39-12-209. 
39-12-210. 


39-12-301. 
39-12-302. 


Criminal conspiracy. “ 

Renunciation defense. 

Incapacity, irresponsibility or immunity of party to attempt, solicitation or conspiracy 
— Defenses. 

Multiple convictions. 

Grading attempt, solicitation and conspiracy. 


Part 2. Organized Crime 


Short title. 

Legislative intent. 

Part definitions. 

Unlawful activities. 

Penalties. 

Civil proceedings — Injunctions — Forfeiture of property — Future criminal actions — 
Statute of limitations. 

RICO lien notice — Liens — Title or interest holders — Unauthorized conveyances. 

RICO lien notice — Term — Renewal — Release — Termination. 

Investigative agencies — Oaths — Subpoenas — Evidence. 

Remedies of creditors and innocent persons. 


Part 3. Crimes of Force or Violence 


Part definitions. 
Higher classification for crime of force or violence when acting in concert. 


PART 1 
INCHOATE OFFENSES 


39-12-101. Criminal attempt. 


(a) A person commits criminal attempt who, acting with the kind of 
culpability otherwise required for the offense: 

(1) Intentionally engages in action or causes a result that would consti- 
tute an offense, if the circumstances surrounding the conduct were as the 
person believes them to be; 

(2) Acts with intent to cause a result that is an element of the offense, and 
believes the conduct will cause the result without further conduct on the 
person’s part; or 

(3) Acts with intent to complete a course of action or cause a result that 
would constitute the offense, under the circumstances surrounding the 
conduct as the person believes them to be, and the conduct constitutes a 
substantial step toward the commission of the offense. 

(b) Conduct does not constitute a substantial step under subdivision (a)(3), 
unless the person’s entire course of action is corroborative of the intent to 
commit the offense. 

(c) It is no defense to prosecution for criminal attempt that the offense 
attempted was actually committed. 


History. 


to do specific offenses. This section creates a 


Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. Prior 
Tennessee law contained several attempt laws. 
One was quite general, covering an attempt to 
commit any felony. Others dealt with attempts 


generic attempt law that punishes an attempt 
to commit any offense except a Class C misde- 
meanor. See § 39-12-107. 

Criminal attempt is an offense directed at the 
individual whose intent is to commit an offense, 
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but whose actions, while strongly corroborative 
of criminal intent, fail to achieve the criminal 
objective intended. Accordingly, the offense is 
basically one of criminal intent coupled with 
acts that clearly demonstrate the offender’s 
proclivity toward criminality. 

Subsection (a) defines three varieties of the 
offense of criminal attempt; all three varieties 
retain the traditional requirement of specific 
intent to commit an offense. Thus, a person 
must either intentionally engage in criminal 
acts or intend to accomplish a criminal result. 
This requirement is consistent with common 
law. See Clark v. State, 86 Tenn. 511, 8S.W. 145 
(1888); State v. Johnson, 2 Shannon 539, 1 Leg. 
Rep. 324 (1877). 

Subdivisions (a)(1)-(3) are not intended to 
define mutually exclusive kinds of criminal 
attempt. Rather, these three subdivisions set 
out alternative statutory tests for determining 
if a course of conduct that does not produce a 
proscribed harm can be classified as an attempt 
to commit an offense. Subdivision (a)(1) is di- 
rected at a completed course of conduct, while 
subdivisions (a)(2) and (3) focus on conduct that 
is incomplete in the sense that it is cut short at 
some point in time before accomplishment of 
the intended criminal objective. Thus, a com- 
pleted course of conduct constituting a criminal 
attempt under subdivision (a)(1) could also in- 
clude conduct sufficient to establish attempt 
responsibility under subdivisions (a)(2) and (3). 

In addition to the elements required by sub- 
division (a)(1), (2) or (3), to be convicted of 
criminal attempt the offender must act “with 
the kind of culpability otherwise required” for 
the object offense. 

Subdivision (a)(1) makes criminally liable a 
defendant who intentionally engages in a 
course of conduct that, under the surrounding 
circumstances as perceived by the defendant, 
would constitute a completed offense but does 
not because the actual circumstances make 
commission of the offense impossible. Bandy v. 
State, 575 S.W.2d 278 (Tenn. 1979). 

Subdivision (a)(2) is a codification of the 
generally accepted “last proximate act” doc- 
trine as a basis for imposing attempt responsi- 
bility. If an offense is defined in terms of caus- 
ing a certain result, an individual commits an 
attempt at the point when the individual had 
done everything believed necessary to accom- 
plish the intended criminal result. For ex- 
ample, a wife commits attempted murder when 
she replaces her husband’s nightly sleeping pill 
with a cyanide tablet, intending to cause his 
death and believing he will take the tablet and 
die as a result. The fact that the husband does 
not take the tablet, or that he does not die 
following its ingestion, does not alter the wife’s 
responsibility for attempted murder, since she 
believed her conduct would cause her hus- 
band’s death without further conduct on her 
part. 

Subdivision (a)(3) formulates a general stan- 
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dard to determine at what point acts performed 
in the course of a criminal enterprise become 
punishable as a criminal attempt. This is the 
most difficult task in defining attempt respon- 
sibility. Although courts use various tests to 
resolve the question, the basic element tradi- 
tionally required is that the individual’s con- 
duct must proceed beyond “mere preparation.” 
See Dupuy v. State, 204 Tenn. 624, 325 S.W.2d 
238 (1959). Subdivision (a)(3) provides that the 
point of attempt responsibility, beyond mere 
preparation but short of the completed offense, 
is reached when an individual’s intentional acts 
constitute a “substantial step toward the com- 
mission of the offense.” Because of the infinite 
variety of factual situations that can arise, 
subdivision (a)(3) leaves the issue of what con- 
stitutes a substantial step for determination in 
each particular case. As in subdivision (a)(1), 
subsection (b) prescribes an additional element 
to distinguish attempt from preparation: the 
individual’s “entire course of action” must be 
corroborative of the intent to complete the 
offense. 

Subsection (c) expressly eliminates the de- 
fense that the offense has in fact been 
committed. 

Other defenses are provided in §§ 39-12-104 
(renunciation), 39-12-105 (lack of responsibil- 
ity), 39-12-106 (multiple convictions barred). 
Sanctions for attempt are in § 39-12-107. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Attempt to procure criminal miscarriage, 
§ 39-15-201. 

Conspiracy, § 39-12-103. 

Grading attempt, solicitation and conspiracy, 
§ 39-12-107. 

Incapacity, irresponsibility or immunity of 
party to attempt, solicitation or conspiracy, 
defenses, § 39-12-105. 

Jury providing punishment for less than one 
year, § 40-20-1038. 

Perjury and aggravated perjury, §§ 39-16- 
702, 39-16-7083. 

Sexual offender registration and monitoring, 
title 40, chapter 39. 


Textbooks. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tempts and Solicitations, §§ 2, 5; 10 Tenn. 
Juris., Drugs and Druggists, § 5; 14 Tenn. 
Juris., Homicide, § 32; 16 Tenn. Juris., Intoxi- 
cating Liquors, §§ 14, 20, 21; 21 Tenn. Juris., 
Rape, § 8; 21 Tenn. Juris., Receiving Stolen 
Goods, § 5; 22 Tenn. Juris., Robbery, § 4. 


Law Reviews. 

Criminal Attempt — Murder Two: The Law 
in Tennessee After State v. Kimbrough (Bar- 
bara Kritchevsky), 28 U. Mem. L. Rev. 3 (1997). 


39-12-101 


Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 
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NOTES TO DECISIONS 


Analysis 


1. Application. 

2. —Attempted Child Abuse. 

3. —Attempted Murder. 

5. —Attempted Robbery. 

6. —Attempted Statutory Rape. 
7. —Attempted Rape of a Child. 
8. Double Jeopardy. 

9. Indictment. 

10. Election of Offenses. 

11. Lesser Included Offenses. 
12. Proof Required. 

13. —“Substantial Step.” 

14. —Specific Intent. 

15. Sufficiency of Evidence. 

16. Enhancement Factors. 

17. Jury Instructions. 

18. Sentencing. 

19. Federal Sentencing. 

20. Evidentiary Rulings. 


1. Application. 

Attempt to commit felony murder does not 
exist as an offense in Tennessee. State v. Kim- 
brough, 924 S.W.2d 888, 1996 Tenn. LEXIS 363 
(Tenn. 1996). 

Crime of attempted extortion exists in Ten- 
nessee because the crime of extortion does not 
include every attempt to complete the crime. 
Parris v. State, 236 S.W.3d 173, 2007 Tenn. 
Crim. App. LEXIS 241 (Tenn. Crim. App. Mar. 
15, 2007). 

Defendant’s conviction for attempted aggra- 
vated rape was not barred by the statute of 
limitations, T.C.A. § 40-2-101(b)(1)-(2), be- 
cause the John Doe arrest warrant and DNA 
profile commenced the prosecution against de- 
fendant in a timely fashion and tolled the 
statute of limitations until he was identified 
and apprehended; a John Doe warrant coupled 
with a DNA profile of an unknown suspected 
offender obtained before the expiration of the 
applicable statute of limitations may validly 
commence a criminal prosecution and toll the 
statute of limitations. State v. Burdick, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 886 
(Tenn. Crim. App. Dec. 2, 2011), affd, 395 
S.W.3d 120, 2012 Tenn. LEXIS 903 (Tenn. Dec. 
18, 2012). 


2. —Attempted Child Abuse. 

Record did not justify the district court’s 
conclusion that defendant’s prior conviction 
was for a crime of violence within the meaning 
of U.S. Sentencing Guidelines Manual § 4B1.2 
after defendant was convicted of being a felon 
in possession of a firearm in violation of 18 


U.S.C. § 922(g); the district court erred in 
failing to consider only the charges in an indict- 
ment for aggravated child abuse under T.C.A. 
§ 39-15-402 that were essential to the offense 
to which defendant pled guilty, which was at- 
tempted child abuse under T.C.A. § 39-12-101 
and T.C.A. § 39-15-401, in finding that the 
prior conviction was a crime of violence. United 
States v. Armstead, 467 F.3d 948, 2006 FED 
App. 412P, 2006 U.S. App. LEXIS 27379 (6th 
Cir. Tenn. 2006). 

Evidence that defendant placed a pillow over 
the victim’s face while admonishing him, “I’m 
not going to hear this,” dropped the pillow when 
she saw the sitter watching her, and fled to the 
bathroom was sufficient for a rational jury to 
conclude that defendant was acting with the 
intent to cause serious bodily injury to the 
victim and took a substantial step as required 
for attempted aggravated child abuse. State v. 
Hammers, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 545 (Tenn. Crim. App. July 26, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
947 (Tenn. Dec. 14, 2016). 


3. —Attempted Murder. 

Evidence was sufficient to support conviction 
for attempted second-degree murder. State v. 
Freeman, 943 S.W.2d 25, 1996 Tenn. Crim. 
App. LEXIS 606 (Tenn. Crim. App. 1996). 

An attempt to commit second degree murder 
is a criminal offense in Tennessee. State v. 
Palmer, 10 S.W.3d 638, 1999 Tenn. Crim. App. 
LEXIS 663 (Tenn. Crim. App. 1999). 

Because the jury could have found that the 
defendant’s conduct was reasonably certain to 
cause the victim’s death, that the defendant 
was not acting in self-defense, and that the 
defendant intended to kill the victim based 
upon the use of a deadly weapon and the 
seriousness of the wounds inflicted, the evi- 
dence was sufficient to support the verdict of 
attempted second degree murder. State v. In- 
low, 52 S.W.38d 101, 2001 Tenn. Crim. App. 
LEXIS 40 (Tenn. Crim. App. 2001). 

Evidence that the victims arrived at defen- 
dant’s house, defendant came outside with a 
gun, defendant shot at the unarmed victims, 
and police arrived to find defendant holding the 
weapon was sufficient to support defendant’s 
convictions for first degree premeditated mur- 
der and attempted first degree premeditated 
murder. State v. Pruitt, — S.W3d —, 2015 
Tenn. Crim. App. LEXIS 688 (Tenn. Crim. App. 
Aug. 26, 2015), affd, 510 S.W.3d 398, 2016 
Tenn. LEXIS 980 (Tenn. Dec. 30, 2016). 

Evidence that defendant held a gun to the 
male victim’s head and told him to get out of the 
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car and began shooting when the victim pushed 
the gun away, was sufficient to support defen- 
dant’s conviction for attempted first degree 
murder. State v. Holmes, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 182 (Tenn. Crim. App. 
Mar. 11, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 438 (Tenn. June 23, 2016). 

Evidence supported defendant’s convictions 
for attempted first degree premeditated mur- 
der because defendant’s motive for the shooting 
in believing that one of the people in a house 
was responsible for someone breaking into de- 
fendant’s car and taking defendant’s property, 
defendant’s procurement of a weapon from de- 
fendant’s car and loading it, defendant’s re- 
peated use of the weapon by firing it into the 
house despite not being in immediate danger, 
and defendant’s concealment of the weapon 
after the shooting supported a finding of pre- 
meditation. State v. Moates, — S8.W.3d —, 2016 
Tenn. Crim. App. LEXIS 195 (Tenn. Crim. App. 
Mar. 16, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 545 (Tenn. Aug. 18, 2016). 

Court rejects as inapplicable any theory of 
transferred intent; the question remains, how- 
ever, whether a wayward single-shot scenario 
that results in no injuries may ever result in 
multiple convictions for attempt to commit a 
murder, and such a question is resolved by 
analyzing the circumstances of each given case. 
State v. Turner, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 337 (Tenn. Crim. App. May 5, 
2017). 

Conviction for the attempted second degree 
murder of one victim was affirmed, as she was 
standing visibly in the window and made eye 
contact with defendant before he fired the shot. 
State v. Turner, — $.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 337 (Tenn. Crim. App. May 5, 
2017). 

Defendant’s sole act of firing one bullet to- 
ward the occupants of an apartment was not 
sufficient to support three convictions for at- 
tempted second degree murder, as the evidence 
did not show that he acted with the objective to 
cause the killing of three victims or that he 
believed firing one bullet would cause the kill- 
ing of three victims, who were spread out across 
two rooms, without further conduct on his part. 
State v. Turner, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 337 (Tenn. Crim. App. May 5, 
2017). 

Evidence was sufficient to support a convic- 
tion for facilitation of attempted second degree 
murder under T.C.A. § 39-13-210(a)(1), 39-12- 
101(a), 39-11-403; a reasonable juror could 
have found that defendant knew his accomplice 
intended to knowingly kill the victim and de- 
fendant substantially assisted his accomplice 
by handing him the gun, and the victim’s even- 
tual death did not mean that defendant’s con- 
viction for attempt could not stand. State v. 
Harris, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1016 (Tenn. Crim. App. Dec. 7, 2017). 
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Evidence supported defendant’s conviction 
for attempted second degree murder because 
the victim and eyewitnesses testified that the 
victim was standing on the sidewalk by the 
street with the victim’s back to defendant and 
was unarmed when defendant crossed the 
street, called to the victim, and shot the victim 
as the victim was turning around. The victim 
and the eyewitnesses all testified that neither 
the victim, nor the victim’s family had ap- 
proached or yelled at defendant immediately 
prior to the shooting and that they were all 
unarmed. State v. Floyd, — S.W.38d —, 2018 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
Mar. 29, 2018). 


5. —Attempted Robbery. 

Attempted robbery count of indictment was 
sufficient where it alleged defendant employed 
violence, or placed the victim in fear, and that 
he used a deadly weapon. State v. Lewis, 36 
S.W.3d 88, 2000 Tenn. Crim. App. LEXIS 253 
(Tenn. Crim. App. 2000). 

For purposes of T.C.A. §§ 39-12-101, 39-13- 
401, attempt to commit a robbery through vio- 
lence or by putting a person in fear also in- 
cludes a threat of bodily injury. State v. Theus, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 613 
(Tenn. Crim. App. July 12, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 794 
(Tenn. Nov. 16, 2017). 


6. —Attempted Statutory Rape. 

Where defendant stated that he wanted a 
young boy for “straight sex” and subsequently 
paid an undercover cop 200 dollars for an 
underage male, the defendant’s conduct consti- 
tuted a substantial step toward the commission 
of statutory rape. State v. Fowler, 3 S.W.3d 910, 
1999 Tenn. LEXIS 564 (Tenn. 1999). 


7. —Attempted Rape of a Child. 

Evidence was sufficient to support defen- 
dant’s conviction for attempted rape of a child 
because the victim testified that, after the vic- 
tim refused defendant’s requests to engage in 
sexual intercourse with defendant, defendant 
flipped the victim over onto the victim’s stom- 
ach on a bed, removed the victim’s pajama 
pants and underwear, placed Vaseline on defen- 
dant’s erect penis, and repeatedly attempted to 
penetrate the victim with defendant’s penis 
from behind. State v. Black, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 857 (Tenn. Crim. App. 
Sept. 21, 2017). 


8. Double Jeopardy. 

Because aggravated assault and attempted 
voluntary manslaughter each required proof of 
a fact not required in proving the other, the 
offenses were not multiplicitous and defen- 
dant’s dual convictions did not violate the pro- 
hibition against double jeopardy. State v. 
Feaster, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 485 (Tenn. Crim. App. May 23, 2014), 
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affd, 466 S.W.3d 80, 2015 Tenn. LEXIS 514 
(Tenn. June 25, 2015). 

Although defendant’s convictions for at- 
tempted voluntary manslaughter and aggra- 
vated assault arose out of the same incident, 
each of those offenses contained numerous ele- 
ments that the other did not, and there was no 
evidence that the General Assembly intended 
to prohibit multiple punishments in circum- 
stances such as these, and thus double jeopardy 
did not preclude the dual convictions. State v. 
Feaster, 466 S.W.3d 80, 2015 Tenn. LEXIS 514 
(Tenn. June 25, 2015). 

After the appellate court reversed defen- 
dant’s convictions for especially aggravated 
sexual exploitation of a minor, double jeopardy 
did not preclude retrial on charges of attempted 
especially production of child pornography, as 
the evidence was sufficient to support a convic- 
tion for the lesser offense. State v. Whited, 506 
S.W.3d 416, 2016 Tenn. LEXIS 823 (Tenn. Nov. 
7, 2016). 

Defendant claimed that a conviction for both 
employment of a firearm during the commis- 
sion of a dangerous felony and the predicate 
felony violated the principles of double jeop- 
ardy, but it was clear that the Legislature 
intended to permit multiple punishments, and 
defendant was not entitled to relief. State v. 
Pirtle, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 536 (Tenn. Crim. App. July 22, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
902 (Tenn. Nov. 22, 2016). 

Although the offenses arose from the same 
act or transaction of defendant’s act of putting a 
knife to the victim’s throat and then dragging 
her 20-30 feet down a dark driveway toward a 
scrap yard, aggravated assault was not a lesser 
included offense of attempted aggravated kid- 
napping and the offenses were not the same for 
the purposes of double jeopardy as each crime 
contained an element that the other did not 
because attempted aggravated kidnapping re- 
quired a specific intent to commit the crime of 
aggravated kidnapping, including a removal or 
confinement of the victim; and aggravated as- 
sault contained an element of fear and required 
the State to show that defendant caused the 
victim to reasonably fear imminent bodily in- 
jury. State v. Tittle, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 925 (Tenn. Crim. App. Oct. 
23,2017): 

Although defendant’s convictions of at- 
tempted rape and sexual battery arose out of 
the same transaction, defendant’s dual convic- 
tions did not violate double jeopardy because 
the state supreme court had already deter- 
mined that sexual battery was not a lesser- 
included offense of attempted rape; and the 
elements of the offenses are not the same; thus, 
the trial court committed plain error by merg- 
ing the convictions for attempted rape and 
sexual battery. State v. Durham, — S.W.3d —, 
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2017 Tenn. Crim. App. LEXIS 1031 (Tenn. 
Crim. App. Dec. 14, 2017). 


© 


9. Indictment. 

Indictment failing to allege that either of the 
defendants committed “an overt act in pursu- 
ance of the conspiracy” rendered all subsequent 
proceedings void, as a conviction upon a charge 
not made would be sheer denial of due process. 
State v. Perkinson, 867 S.W.2d 1, 1992 Tenn. 
Crim. App. LEXIS 747 (Tenn. Crim. App. 1992), 
appeal denied, — S.W.2d —, 1993 Tenn. LEXIS 
35 (Tenn. Feb. 1, 1993). 

An indictment charging an attempted crime 
must allege some overt act committed toward 
the commission of the offense. State v. Lewis, 
36 S.W.3d 88, 2000 Tenn. Crim. App. LEXIS 
253 (Tenn. Crim. App. 2000). 

For purposes of T.C.A. § 40-13-202, the in- 
dictment for attempted first degree murder 
under T.C.A. §§ 39-12-1001, 39-13-202 was le- 
gally sufficient, as the indictment referenced 
the murder statute, named the victim, and 
provided a time period during which the State 
alleged the offense occurred; although the in- 
dictment did not state the means by which the 
State alleged defendant committed the offense, 
such was not required in order to provide him 
with notice. State v. Fisher, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 847 (Tenn. Crim. App. 
Sept. 15, 2017). 


10. Election of Offenses. 

Proof did not show multiple acts that could 
separately constitute the offense of attempted 
first degree murder under T.C.A. §§ 39-12-101, 
39-13-202, and thus the trial court did not err 
in not ordering the State to provide an election; 
the State theorized that defendant embarked 
upon a course of conduct that collectively con- 
stituted the attempted first degree murder of 
his wife, and the State’s response to the motion 
for a bill of particulars informed defendant of 
the course-of-conduct theory. State v. Fisher, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 847 
(Tenn. Crim. App. Sept. 15, 2017). 


11. Lesser Included Offenses. 

Tenn. Const., art. I, § 10, prohibiting double 
jeopardy, barred defendant’s conviction for at- 
tempted voluntary manslaughter because the 
offense was a lesser included offense of aggra- 
vated assault. State v. Denton, 938 S.W.2d 373, 
1996 Tenn. LEXIS 783 (Tenn. 1996), overruled, 
State v. White, 362 S.W.3d 559, 2012 Tenn. 
LEXIS 153 (Tenn. Mar. 9, 2012), overruled, 
State v. Watkins, 362 S.W.3d 530, 2012 Tenn. 
LEXIS 154 (Tenn. Mar. 9, 2012), overruled, 
State v. Dawson, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 271 (Tenn. Crim. App. May 
2, 2012), overruled, State v. Brawner, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 269 (Tenn. 
Crim. App. May 3, 2012), overruled, State v. 
Buford, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 342 (Tenn. Crim. App. May 24, 2012), 
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overruled, State v. Readus, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 736 (Tenn. Crim. App. 
Sept. 17, 2012), overruled, State v. Alston, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 460 
(Tenn. Crim. App. May 30, 2013), overruled, 
State v. Hollins, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 1031 (Tenn. Crim. App. Nov. 25, 
2013), overruled, State v. Ralph, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 1125 (Tenn. 
Crim. App. Dec. 23, 2013), overruled, Garrett v. 
State, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 335 (Tenn. Crim. App. Apr. 10, 2014), 
overruled, State v. Davis, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 377 (Tenn. Crim. App. 
Apr. 21, 2014), overruled in part, State v. Isa- 
bell, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 743 (Tenn. Crim. App. July 28, 2014), 
overruled, State v. Hernandez, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 736 (Tenn. Crim. 
App. July 29, 2014), overruled, State v. Martin, 
— §.W.3d —, 2015 Tenn. Crim. App. LEXIS 97 
(Tenn. Crim. App. Feb. 10, 2015), overruled, 
State v. Feaster, 466 S.W.3d 80, 2015 Tenn. 
LEXIS 514 (Tenn. June 25, 2015), overruled in 
part, State v. Itzol-Deleon, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 218 (Tenn. Crim. App. 
Mar. 28, 2016), overruled, State v. Freitas, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 762 
(Tenn. Crim. App. Oct. 7, 2016), overruled, 
State v. Jernigan, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 197 (Tenn. Crim. App. Mar. 
15, 2017), overruled in part, State v. Collins, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. May 16, 2017), overruled, 
Johnson v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 848 (Tenn. Crim. App. Sept. 
15, 2017), overruled, State v. Steelman, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 936 
(Tenn. Crim. App. Oct. 30, 2017). 

Defendant’s convictions for attempted aggra- 
vated rape and aggravated sexual battery did 
not merge where the proof in the case clearly 
and separately supported the convictions; nor 
were principles of double jeopardy and duplic- 
ity violated since the offenses required separate 
types of contact and proof of facts not used to 
prove the other. State v. Binion, 947 S.W.2d 
867, 1996 Tenn. Crim. App. LEXIS 476 (Tenn. 
Crim. App. 1996). 

Where evidence used to prove the offenses of 
attempted second degree murder and aggra- 
vated assault was the same, defendant’s convic- 
tions for both offenses were the “same” for 
purposes of Tenn. Const., art I, § 10, prohibit- 
ing double jeopardy. State v. Hall, 947 S.W.2d 
181, 1997 Tenn. Crim. App. LEXIS 63 (Tenn. 
Crim. App. 1997). 

While attempted aggravated sexual battery 
is a lesser included offense of rape of a child 
under T.C.A. §§ 39-12-101(a), (b), and 39-13- 
504(a)(4) and there was sufficient information 
to raise the issue of attempt, the lack of that 
instruction did not result in plain error because 
there was testimony by the victim that she was 
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touched by defendant and testimony by the 
mother of the compromising circumstances in 
which she found defendant and the victim. 
State v. Biggs, 218 S.W.3d 643, 2006 Tenn. 
Crim. App. LEXIS 654 (Tenn. Crim. App. 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
1167 (Tenn. 2006). 

Because the inmate affirmatively requested a 
jury instruction on the offense of aggravated 
assault, even though he was in error in believ- 
ing that it was a lesser-included offense of 
attempted first-degree murder, he effectively 
agreed to amend the indictment to include 
aggravated assault; therefore, the trial court 
had jurisdiction to convict the inmate of aggra- 
vated assault, his conviction was not void, and 
he was not entitled to habeas corpus relief. 
Demonbreun v. Bell, 226 S.W.3d 321, 2007 
Tenn. LEXIS 452 (Tenn. May 8, 2007), rehear- 
ing denied, — S.W.3d —, 2007 Tenn. LEXIS 529 
(Tenn. May 25, 2007). 

Defendant was not entitled to a jury instruc- 
tion on attempted especially aggravated kid- 
napping as a lesser-included offense of espe- 
cially aggravated kidnapping, because the 
evidence showed defendant placed the victim in 
a chokehold while pointing a gun to her head, 
forced her into the kitchen, and shot her during 
a struggle; thus, the kidnapping was completed 
and there was no attempt. State v. Fusco, 404 
S.W.3d 504, 2012 Tenn. Crim. App. LEXIS 994 
(Tenn. Crim. App. Dec. 6, 2012), appeal denied, 
— §.W.3d —, 2013 Tenn. LEXIS 360 (Tenn. Apr. 
11, 2013). 

Because criminal attempt is available as a 
lesser-included offense of any charged offense 
in every case in which the charged offense has 
a requisite intent element, and in which the 
proof has fairly raised the completed offense, 
the trial court did not err by including the 
attempt charge in its jury instruction in defen- 
dant’s case charging him with sexual battery by 
an authority figure as the offense had a requi- 
site intent element, and the proof fairly raised 
the issue of the charged offense. State v. 
Thorpe, 463 S.W.3d 851, 2015 Tenn. LEXIS 283 
(Tenn. Apr. 6, 2015). 

Because Class B misdemeanor assault was 
not a lesser-included offense of attempted rape, 
as assault as charged in defendant’s case al- 
ways involved an unlawful sexual contact 
whereas attempted rape did not, the trial court 
did not err by failing to instruct the jury on 
Class B misdemeanor assault as a lesser-in- 
cluded offense of attempted rape. State v. Dur- 
ham, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1031 (Tenn. Crim. App. Dec. 14, 2017). 


12. Proof Required. 

T.C.A. § 39-12-101 requires that the state 
prove two material elements: (1) The culpabil- 
ity required for the attempted crime and (2) An 
act or acts in furtherance of the attempted 
crime. Wyatt v. State, 24 S.W.3d 319, 2000 
Tenn. LEXIS 431 (Tenn. 2000). 
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Defendant may be guilty of attempted child 
neglect under T.C.A. § 39-12-101(a)(3), pro- 
vided that the State proves that the defendant’s 
conscious object or desire was to engage in 
conduct constituting neglect and that defen- 
dant took a substantial step toward the com- 
mission of the offense. State v. Mateyko, 53 
S.W.3d 666, 2001 Tenn. LEXIS 625 (Tenn. 
2001). 

Although defendant asserted that because of 
a mental disease or defect he was unable to 
form the requisite culpable mental states for 
the offense of attempted first degree premedi- 
tated murder, the State presented substantial 
proof showing defendant was capable of form- 
ing the culpable mental states required because 
defendant and victim had been arguing about 
their divorce the day of the attack; just before 
the attack, defendant, in a very calm, rational 
voice told the unarmed victim that when he 
started hitting her she was not going to get up 
and that he was going to kill her; and defen- 
dant’s protracted 9-1-1 call showed his calm- 
ness immediately after the attack. State v. 
Halliburton, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 907 (Tenn. Crim. App. Dec. 6, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 219 (Tenn. Apr. 13, 2017). 


13. —“Substantial Step.” 

When an actor possesses materials to be used 
in the commission of a crime, at or near the 
scene of the crime, and where the possession of 
those materials can serve no lawful purpose of 
the actor under the circumstances, the jury is 
entitled, but not required, to find that the actor 
has taken a “substantial step” toward the com- 
mission of the crime if such action is strongly 
corroborative of the actor’s overall criminal 
purpose. State v. Reeves, 916 S.W.2d 909, 1996 
Tenn. LEXIS 119 (Tenn. 1996). 

Evidence was sufficient to convicted defen- 
dant, as an aider and abettor, of attempted first 
degree murder because the actions of his com- 
panion in firing a handgun at two unarmed 
men entitled the judge to find that the compan- 
ion took a “substantial step” toward committing 
first degree murder. State v. Dickson, 413 
S.W.3d 735, 2013 Tenn. LEXIS 777 (Tenn. Oct. 
8, 2013). 


14. —Specific Intent. 

A jury charge on attempted second degree 
murder that required the jury to find defendant 
“acted with intent to complete a course of action 
or cause a result that would constitute second 
degree murder” sufficiently encompassed the 
specific intent required for criminal attempt. 
State v. Eldridge, 951 S.W.2d 775, 1997 Tenn. 
Crim. App. LEXIS 441 (Tenn. Crim. App. 1997). 


15. Sufficiency of Evidence. 

Court affirmed defendant’s conviction of at- 
tempted child rape, in violation of T.C.A. §§ 39- 
13-522(a), 39-12-101, where the evidence 
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showed that defendant climbed on top of the 
victim, who was 11 years old at the time, but 
defendant was thwarted by another person who 
pulled defendant off; given that the next attack 
was similar in nature and within two weeks of 
the first attack, and that the victim testified 
that defendant raped the victim during the 
second attack, it was permissible for the jury to 
have inferred that defendant intended to rape 
the victim the first time. State v. Elkins, 102 
S.W.3d 578, 2003 Tenn. LEXIS 325 (Tenn. 
2003), dismissed, Elkins v. Sexton, — F. Supp. 
2d —, 2011 U.S. Dist. LEXIS 131508 (E.D. 
Tenn. Nov. 14, 2011). 

Evidence was sufficient to sustain defen- 
dant’s convictions for first degree premeditated 
murder and facilitation of attempted first de- 
gree premeditated murder, because defendant 
and his accomplices formed a firing line while 
at least two of them aimed their weapons 
toward a group of unarmed persons, and with- 
out provocation opened fire; two bullets struck 
and killed one victim, a third bullet struck and 
injured another victim, and defendant ren- 
dered no aid to the victims. Finch v. State, 226 
S.W.3d 307, 2007 Tenn. LEXIS 534 (Tenn. June 
4, 2007). 

Defendant’s DUI conviction was upheld 
where the evidence was sufficient to support 
the finding that the parking lot of a public park 
was a premises generally frequented by the 
public at large; in addition, when defendant 
saw the approach of the police cruiser and 
began to drive toward the parking lot’s exit in 
an impaired state, he attempted to commit DUI 
pursuant to T.C.A. § 39-12-101(a)(3). State v. 
Dobbins, 265 S.W.3d 419, 2007 Tenn. Crim. 
App. LEXIS 9 (Tenn. Crim. App. Jan. 5, 2007). 

Evidence was sufficient to sustain defen- 
dant’s attempted extortion convictions because 
defendant admitted that he was attempting to 
obtain a more satisfactory divorce settlement, 
defendant sent a list of demands connected to 
the divorce to the attorney who was handling 
the divorce for defendant’s ex-wife, and the list 
of demands was addressed to the attorney’s 
husband, who was a judge seeking re-election; 
the list included a draft of a complaint against 
the attorney, and defendant stated that he 
would campaign against the husband/judge in 
the upcoming election if the divorce was not 
settled to his satisfaction. Parris v. State, 236 
S.W.3d 173, 2007 Tenn. Crim. App. LEXIS 241 
(Tenn. Crim. App. Mar. 15, 2007). 

Evidence was sufficient to sustain defen- 
dant’s attempted rape conviction because a 
witness testified that he took defendant to the 
victim’s residence and defendant spent fifteen 
to twenty minutes inside. The victim’s assail- 
ant had placed his hand between her legs, and 
DNA evidence established a strong correlation 
between defendant and a hat left on the vic- 
tim’s bed during the attack. State v. Parker, 350 
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S.W.3d 883, 2011 Tenn. LEXIS 881 (Tenn. Sept. 
23, 2011), 

Defendant’s conviction for attempt to commit 
first-degree murder in violation of T.C.A. §§ 39- 
13-202(a) and 39-12-101 was appropriate be- 
cause, considering the totality of the facts and 
circumstances surrounding the crimes commit- 
ted against the victim in the course of the 
robbery, carjacking, and assault, the evidence 
was sufficient to demonstrate that a rational 
trier of fact could have concluded that defen- 
dant and his co-perpetrator, with premedita- 
tion, planned and intended to kill the victim. 
State v. Davis, 354 S.W.3d 718, 2011 Tenn. 
LEXIS 962 (Tenn. Oct. 17, 2011). 

Evidence was insufficient to sustain defen- 
dant’s conviction for attempted aggravated 
sexual battery because defendant was pros- 
ecuted for the completed offense of aggravated 
sexual battery and not attempt, which was an 
improperly charged lesser-included offense. 
The only defense presented at trial was that no 
crime ever occurred. The evidence presented at 
trial led to only two possible factual scenarios - 
that defendant either completed the offense or 
he did not. State v. Edwards, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 332 (Tenn. Crim. App. 
May 18, 2012), overruled in part, State v. 
Thorpe, 463 S.W.3d 851, 2015 Tenn. LEXIS 283 
(Tenn. Apr. 6, 2015). 

Evidence was insufficient to sustain a convic- 
tion for attempted first degree murder because 
there was no evidence that the accomplice as- 
sisted defendant in planning defendant’s re- 
turn to the cabin, other than suggesting defen- 
dant obtain a gun; there was likewise no 
evidence that the accomplice asked to hold 
defendant’s gun or that he indicated he in- 
‘tended to shoot anyone. State v. Dickson, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 397 
(Tenn. Crim. App. June 14, 2012), affd in part, 
rev'd in part, 413 S.W.3d 735, 2013 Tenn. 
LEXIS 777 (Tenn. Oct. 8, 2013). 

Evidence was sufficient to sustain a convic- 
tion for attempted first degree murder because 
the victim said defendant demanded money 
and drugs and yelled, “we’re going to kill you 
guys if you don’t tell us where it’s at.” Defen- 
dant hit the victim with a baton, threatened to 
kill everyone in the cabin if he did not receive 
money, and although defendant did not fire the 
gun, he was criminally responsible for the 
shootings because he sought out assistance and 
armed the accomplice with a gun before going 
to the cabin. State v. Dickson, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 397 (Tenn. Crim. 
App. June 14, 2012), affd in part, rev'd in part, 
413 S.W.3d 735, 2013 Tenn. LEXIS 777 (Tenn. 
Oct. 8, 2013). 

Evidence was sufficient to establish the ele- 
ment of premeditation in defendant’s convic- 
tions for first degree murder and attempted 
first degree murder because: (1) defendant shot 
the adult victims multiple times and then re- 
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peatedly stabbed and beat the young children, 
moving from room to room to do so; and (2) 
defendant altered the scene to make it appear 
as if the murders were drug or gang-related, 
moved bodies, disposed of or hid kitchen knives 
and handles, and collected the cartridge cas- 
ings. State v. Dotson, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 584 (Tenn. Crim. App. June 
25, 2013), affd, 450 S.W.3d 1, 2014 Tenn. 
LEXIS 694 (Tenn. Sept. 30, 2014). 

Evidence was sufficient to convict defendant 
of attempted voluntary manslaughter because 
defendant, acting in a state of passion produced 
by adequate provocation, acted with the intent 
to cause the death of the victim as he inflicted 
several serious injuries on the victim; he bound 
the victim’s feet to an entertainment center by 
use of an electrical cord and taunted her about 
seeking medical help for her; and, after staging 
a false 9-1-1 call from a female acquaintance, 
he fled the State and was apprehended weeks 
later in South Carolina. State v. Feaster, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 485 
(Tenn. Crim. App. May 23, 2014), affd, 466 
S.W.3d 80, 2015 Tenn. LEXIS 514 (Tenn. June 
25, 2015). 

Evidence was sufficient to support defen- 
dant’s conviction of criminal attempt to commit 
sexual battery by an authority figure because 
defendant intended to commit a sexual battery 
upon the victim and he took substantial steps 
toward that end as he sent text messages to the 
victim telling her to change her clothes to make 
it easier for him to access her intimate parts; he 
sent text messages to the victim about what he 
intended to do; and he kissed her on the inside 
of her legs; and because defendant was an 
authority figure as he was responsible for dis- 
ciplining the victim and her brother while the 
mother was at work. State v. Thorpe, 463 
S.W.3d 851, 2015 Tenn. LEXIS 283 (Tenn. Apr. 
6, 2015). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated burglary, at- 
tempted theft of property valued over $500 but 
less than $1,000, and vandalism of property 
valued over $500 but less than $1,000, where it 
showed that defendant entered the victim’s 
residence without his consent with the intent to 
commit theft, he used a wood file to disengage a 
lock on a door, he admitted that he intended to 
take three guns from the victim’s house, he had 
removed the guns from the gun cabinet and 
placed them on the sofa, and the victim testified 
that they were valued at $800. State v. Watson, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 1 
(Tenn. Crim. App. Jan. 5, 2016), appeal denied, 
— §.W.3d —, 2016 Tenn. LEXIS 325 (Tenn. 
May 6, 2016). 

Evidence was sufficient to convict defendant 
of attempted second degree murder because 
defendant possessed the intent to knowingly 
kill the victim and, by repeatedly stabbing her 
and slamming her head into the toilet, he took 
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a substantial step toward doing so. State v. 
Freeman, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 179 (Tenn. Crim. App. Mar. 10, 2016). 

Evidence was sufficient to convict defendant 
of attempted aggravated rape because defen- 
dant stated his intent to have sex with the 
victim, he threatened and stabbed her with a 
knife, he repeatedly slammed her head into the 
toilet, and he attempted to penetrate her with 
his penis. State v. Freeman, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 179 (Tenn. Crim. App. 
Mar. 10, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted aggravated 
rape because a jury could have found beyond a 
reasonable doubt that defendant attempted to 
penetrate the victim’s vagina with his penis 
without her consent and caused bodily injury to 
the victim; defendant demanded sexual inter- 
course from the victim, and when she refused 
defendant grabbed her throat, punched her in 
the head, climbed on top of her, and penetrated 
the victim’s vagina with his penis. State v. 
Patterson, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 250 (Tenn. Crim. App. Apr. 1, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
562 (Tenn. Aug. 18, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated robbery and 
attempt to commit aggravated robbery where 
one victim identified defendant as the perpetra- 
tor at the scene of the robbery, both victims 
chased the reddish-color car from the scene of 
the robbery, and an officer identified defendant 
as the passenger in the reddish-color car who 
fled the scene of the traffic stop. State v. Jack- 
son, —S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
325 (Tenn. Crim. App. Apr. 29, 2016). 

Evidence was sufficient to convict defendant 
of two counts of rape of a child and two counts 
of attempted rape of a child because, with 
respect to the rape of a child counts, the victim 
described defendant penetrating her vagina 
with his penis and his fingers, and she testified 
that it went on for a long time and that she was 
raped almost every day; and, with respect to 
the attempted rape of a child counts, the victim 
described one occasion of attempted anal pen- 
etration where defendant tried to put his penis 
in her butt, but was unsuccessful; and both the 
victim and the step-brother testified that defen- 
dant tried to get the step-brother to have sex 
with the victim, but the step-brother freaked 
out when he could not get an erection and left. 
State v. Irwin, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 354 (Tenn. Crim. App. May 11, 
2016). 

Evidence was sufficient to sustain a convic- 
tion for aggravated robbery and attempted ag- 
gravated robbery because defendant was iden- 
tified by the victims in a photographic lineup 
and in court, even though defendant had a very 
different appearance during the trial. The vic- 
tims testified to the same general sequence of 
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events relating to crimes that were committed 
against them during an attempt to purchase 
marijuana, with minor discrepancies. State v. 
Clayton, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 373 (Tenn. Crim. App. May 18, 2016). 

Evidence was sufficient to convict defendant 
of second degree murder, attempted voluntary 
manslaughter, and employment of a firearm 
during the commission of a dangerous felony 
because defendant and one of the victims had a 
dispute over money; on the day of the incident, 
defendant sped through traffic to cut off the 
vehicle carrying the two victims; defendant 
waved a handgun and exited his vehicle, de- 
manding money; defendant took money given 
to him by one of the victims; he then shot the 
decedent four times, several times while the 
victim was already down, shot the other victim 
once, and fired at least nine rounds; and defen- 
dant then discarded his handgun, fled the 
scene, and hid inside of a truck. State v. Tate, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 402 
(Tenn. Crim. App. May 31, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 782 
(Tenn. Oct. 21, 2016). . 

Defendant was properly convicted of at- 
tempted second-degree murder, aggravated as- 
sault, employing a firearm during commission 
of a dangerous felony, and possessing a firearm 
as a convicted felon because, without a prior 
disagreement or provocation, defendant drew a 
gun while the victim’s back was turned, pointed 
it at the victim, and shot him when he at- 
tempted to escape, the shooting was a substan- 
tial step toward killing the victim, firing the 
gun was an intentional act, the victim believed 
that defendant intended to rob him, defendant 
did not attempt to render aid to the victim, left 
the scene, and hid in his mother’s attic, and the 
parties stipulated that defendant had two prior 
felony convictions involving violence and/or 
drugs. State v. Jones, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 417 (Tenn. Crim. App. June 
6, 2016). 

Based on the character of and the circum- 
stances surrounding the offense, specifically 
the number of times the victim was shot, the 
jury could conclude that the gun was not fired 
accidentally but that defendant knowingly shot 
the victim. Thus, the evidence was sufficient to 
support defendant’s conviction for attempted 
second degree murder. State v. Henderson, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 432 
(Tenn. Crim. App. June 10, 2016). 

Evidence that defendant got out of the car to 
commit the aggravated assaults, chose to get 
up off the ground and return fire, and he and 
his accomplice fired numerous shots allowed 
the jury to reject the self-defense claim and 
convict him of attempted voluntary manslaugh- 
ter and employing a firearm during attempt to 
commit a dangerous felony. State v. Brown, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 465 
(Tenn. Crim. App. June 29, 2016), appeal de- 
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nied, — S.W.3d —, 2016 Tenn. LEXIS 758 
(Tenn. Oct. 20, 2016). 

Trial court properly convicted defendant of 
attempted voluntary manslaughter and em- 
ploying a firearm during the commission of a 
dangerous felony because defendant shot the 
unarmed victim three times and fled the scene 
when the victim raised his hands after ap- 
proaching defendant regarding a_ recent 
break-in and theft at the victim’s home where 
defendant was in a state of passion produced by 
adequate provocation sufficient to lead a rea- 
sonable person to act in an irrational manner 
and he intended to go armed when he shot the 
victim. State v. Brown, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 505 (Tenn. Crim. App. July 
15, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 775 (Tenn. Oct. 21, 2016). 

Evidence was sufficient for a rational trier of 
fact to find defendant guilty of attempted sec- 
ond degree murder because defendant inten- 
tionally chased after one victim with his truck 
and unsuccessfully attempted to hit that vic- 
tim; defendant also intentionally chased after a 
second victim with his truck and successfully 
struck her several times and caused her injury, 
and he did not after making explicit and im- 
plicit threats. State v. Rush, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 507 (Tenn. Crim. App. 
July 15, 2016). 

Despite the acquittal on the attempted first 
degree murder charge, the State presented evi- 
dence from which a trier of fact could have 
found that defendants, by shooting eight times 
each into a nearby vehicle containing six 
people, committed attempted murder, and that 
they employed a firearm during the commission 
of a dangerous felony; thus, the evidence sup- 
ported the attempted second degree murder 
conviction. State v. Pirtle, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 536 (Tenn. Crim. App. 
July 22, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 902 (Tenn. Nov. 22, 2016). 

Evidence was sufficient to convict defendant 
of attempted voluntary manslaughter because 
defendant had words with the victim’s friend 
over a debt the friend allegedly owed defen- 
dant; defendant returned to the scene later that 
evening and confronted the victim about the 
friend’s debt; the victim testified that the dis- 
cussion became heated, but he considered it 
over when he walked away, however, defendant 
returned moments later and shot the unarmed 
victim in the leg; when the victim attempted to 
escape into the store, defendant pursued him 
firing two more shots at the victim; and the 
victim testified that defendant stated that he 
was going to make the victim pay for his 
friend’s debt and threatened to kill the victim. 
State v. Jackson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 562 (Tenn. Crim. App. Aug. 
2, 2016). 

Record supported the jury’s finding that de- 
fendant acted with premeditation in killing 
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three victims and attempting to kill a fourth 
victim, as it showed that, after becoming angry 
with his girlfriend for cheating, defendant 
rammed a door and fired his gun at the door in 
an effort to get to her inside the bedroom and 
once inside, defendant continued shooting his 
gun. In addition, defendant did not render aid 
or summon help, fled the scene and traveled to 
multiple locations. State v. Clayton, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 614 (Tenn. 
Crim. App. Aug. 18, 2016), affd, — S.W.3d —, 
2017 Tenn. LEXIS 723 (Tenn. Nov. 20, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted voluntary 
manslaughter because defendant and a code- 
fendant in the car which defendant was driving 
exchanged gunfire with codefendants in an- 
other car. Several eyewitnesses testified that 
the first shots came from defendant’s car, while 
the jury chose not to credit defendant’s theory 
of self-defense or defense of others. State v. 
Harbison, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 619 (Tenn. Crim. App. Aug. 19, 2016), 
rev'd, — $.W.3d —, 2018 Tenn. LEXIS 7 (Tenn. 
Jan. 9, 2018). 

Evidence was insufficient to support one of 
defendant’s convictions for attempted volun- 
tary manslaughter because the doctrine of 
transferred intent was inapplicable to the con- 
viction when the victim on a sidewalk was shot 
while defendant and a codefendant in the car 
which defendant was driving exchanged gun- 
fire with codefendants in another car. State v. 
Harbison, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 619 (Tenn. Crim. App. Aug. 19, 2016), 
rev'd, — S.W.3d —, 2018 Tenn. LEXIS 7 (Tenn. 
Jan. 9, 2018). 

Eyewitnesses testified that the first shots 
came from the defendant’s car, the forensic 
evidence established that the victim was likely 
hit by a bullet that came from defendant’s car, 
and the jury chose not to credit defendant’s 
theory of self-defense or defense of others, 
which was not second-guessed on appeal; thus, 
the evidence was sufficient to support the con- 
victions of attempted voluntary manslaughter 
and the corresponding counts of employing a 
firearm during the commission of a dangerous 
felony. State v. Harbison, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 619 (Tenn. Crim. App. 
Aug. 19, 2016), rev'd, — S.W.3d —, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 

Given the lack of provocation on the part of 
the victim towards any of the defendants, the 
State could base a conviction for the attempted 
manslaughter conviction of the victim on the 
other’s actions under a theory of criminal re- 
sponsibility. State v. Harbison, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. Aug. 19, 2016), rev’d, — S.W.3d —, 2018 
Tenn. LEXIS 7 (Tenn. Jan. 9, 2018). 

Defendant and his other passengers ex- 
changed fire with others and attempted to kill 
them; defendant was criminally responsible for 
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his own conduct and for the conduct of the 
others inside his vehicle, and thus the evidence 
was sufficient to support defendant’s separate 
convictions for attempted voluntary man- 
slaughter. State v. Harbison, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 619 (Tenn. Crim. App. 
Aug. 19, 2016), rev'd, — S.W.3d —, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 

None of the shooters involved could be guilty 
of the offense of attempted voluntary man- 
slaughter of the victim, which requires the act 
of the slayer be the result of provocation insti- 
gated by the person slain; there was no credible 
evidence to suggest that anyone was ad- 
equately provoked by the victim that day, and 
thus there was no offense committed by the 
conduct of another for which defendant could be 
found guilty. State v. Harbison, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. Aug. 19, 2016), rev'd, — S.W.3d —, 2018 
Tenn. LEXIS 7 (Tenn. Jan. 9, 2018). 

Child victim’s testimony that she thought 
defendant was going to shoot her mother and 
her, and testimony defendant pointed the gun 
at his girlfriend’s car while she and the child 
were inside it and threatened to kill them 
supported convictions for aggravated assault 
and attempted aggravated assault, and the 
girlfriend’s admission that a year later she 
could not remember whether defendant actu- 
ally threatened to kill her did not create rea- 
sonable doubt, nor did her ongoing relationship 
with him. State v. Abujaber, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 631 (Tenn. Crim. App. 
Aug. 25, 2016), appeal denied, — $.W.3d —, 
2016 Tenn. LEXIS 856 (Tenn. Nov. 16, 2016). 

Evidence defendant waited for the victim in a 
parking lot, walked to his car while she loaded 
groceries and returned with a gun, was angry 
and repeatedly struck her in the head with his 
gun, and shot the victim’s hands and abdomen 
supported a conviction for attempted second 
degree murder. State v. Vinson, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 647 (Tenn. Crim. 
App. Aug. 31, 2016). 

Evidence was insufficient to support defen- 
dant’s conviction for attempt to commit espe- 
cially aggravated robbery because the victim 
was not questioned and did not testify relative 
to defendant’s or the codefendant’s searching 
her purse or attempting to take her property 
and the jury heard neither direct nor circum- 
stantial evidence from which it could reason- 
ably infer that they attempted to take property 
from the victim. State v. Hawthorne, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 670 (Tenn. 
Crim. App. Sept. 7, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 145 (Tenn. Feb. 
23, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction for attempt to commit second 
degree murder. A reasonable jury could have 
concluded that defendant intentionally shot the 
victim with the knowledge that shooting the 
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victim was reasonably certain to kill him. State 
v. Harbison, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 684 (Tenn. Crim. App. Sept. 14, 
2016). 

Evidence was sufficient to support the jury’s 
rejection of defendant’s claim that he was too 
intoxicated to form the requisite intent for 
attempted first-degree murder where he was 
able to recall details about the amount of drugs 
and alcohol he consumed, when and with whom 
he consumed them, and his exact travel route 
home, including the specific roads he took and 
which landmarks he passed. State v. Peden, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 699 
(Tenn. Crim. App. Sept. 19, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 976 
(Tenn. Dec. 14, 2016). 

Evidence supported convictions for at- 
tempted especially aggravated robbery, at- 
tempted second degree murder, and the em- 
ployment of a firearm during the commission of 
or attempt to commit a dangerous offense, as 
defendant admitted helping plan the robbery, 
driving the assailants to the victim’s home, and 
that he expected to be compensated, and the 
jury determined the offenses against the vic- 
tim’s friend were a natural and probable conse- 
quence of attempting to rob the murder victim 
at gunpoint. State v. Moore, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 714 (Tenn. Crim. App. 
Sept. 20, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 27 (Tenn. Jan. 18, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree mur- 
der where it showed that he shot the unarmed 
victim from behind and when the victim turned 
around shot him again, he attempted to shoot 
the victim a third time but his gun jammed, 
and he had previously threatened anyone who 
stepped on his turf. State v. Jones, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 732 (Tenn. Crim. 
App. Sept. 26, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 45 (Tenn. Jan. 20, 2017). 

Defendant’s attempted murder and firearms 
convictions were supported by evidence that at 
least 15 shots were filed at the victims’ home, 
immediately prior to the shooting someone 
claiming to be defendant called an individual 
an asked her to get in touch with the male 
victim and then defendant asked the victim if 
he had any “beef” with defendant moments 
before shots were fired, and the casings recov- 
ered from the scene matched cartridge casings 
found in a vehicle where defendant was a 
passenger. State v. Lagrone, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 751 (Tenn. Crim. App. 
Sept. 30, 2016). 

Although the victim was unable to identify 
defendant as one of the perpetrators at the 
preliminary hearing, there was sufficient evi- 
dence of his identity, as the jury chose to credit 
the victim’s trial testimony that defendant was 
one of the men who fled in a vehicle from her 
rental home, knocking her down in the process, 
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and there was evidence that the vehicle that 
fled the scene was registered to defendant’s 
mother and defendant had access to the vehicle 
and had driven it on another occasion. State v. 
Smith, — $.W.38d —, 2016 Tenn. Crim. App. 
LEXIS 794 (Tenn. Crim. App. Oct. 21, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
155 (Tenn. Feb. 28, 2017). 

Evidence sufficiently established that defen- 
dant engaged in a shoot-out and, acting in a 
state of passion produced by adequate provoca- 
tion because of being shot at after attempting to 
stop a robbery, he shot back at the car in which 
four rival gang members rode, and he at- 
tempted to kill the occupants therein; his con- 
victions of three counts of attempted voluntary 
manslaughter against two co-defendants and 
one victim was proper. State v. North, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 799 (Tenn. 
Crim. App. Oct. 26, 2016). 

None of the shooters involved could be guilty 
of attempted voluntary manslaughter of one 
victim, as the offense requires the act of the 
slayer be the result of provocation instigated by 
the person slain; there was no credible evidence 
that anyone was adequately provoked by the 
victim that day. State v. North, — $.W.3d —, 
2016 Tenn. Crim. App. LEXIS 799 (Tenn. Crim. 
App. Oct. 26, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree mur- 
der resulting in serious bodily injury where the 
victim testified that he suffered five gunshot 
wounds, classified his pain as the worst he had 
felt in his life, and testified that he was still in 
pain a year later, had permanent scarring from 
the gunshot wounds, and lost complete function 
of his right arm. State v. Vaughn, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 906 (Tenn. Crim. 
App. Dec. 6, 2016). 

Evidence was sufficient to convict defendant 
of one count of attempted first degree premedi- 
tated murder, two counts of aggravated assault, 
and one count of domestic assault because the 
record supported the jury’s rejection of the 
affirmative defense of insanity because, al- 
though the State’s expert witness and defen- 
dant’s expert witness disagreed, the State’s 
expert witness opined that the defendant could 
appreciate both the nature and wrongfulness of 
his actions when he attacked the victim, and 
his opinion was corroborated by substantial 
other proof offered by the State; and the victim 
testified that defendant calmly told her he was 
going to kill her before beating her and that he 
knew exactly what he was doing during the 
attack. State v. Halliburton, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 907 (Tenn. Crim. App. 
Dec. 6, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 219 (Tenn. Apr. 13, 2017). 

Evidence that defendant went to a residence 
and asked the victim to come outside to settle 
some business, the victim came out, defendant 
pulled out a handgun and pointed it at the 
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victim, the victim charged, and defendant fired 
the gun, was sufficient to support defendant’s 
conviction for attempted second degree murder. 
State v. Patterson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 911 (Tenn. Crim. App. Dec. 7, 
2016), modified, — S.W.38d —, 2017 Tenn. 
LEXIS 736 (Tenn. Nov. 30, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder in the 
attempt to perpetrate a robbery and attempted 
especially aggravated robbery because there 
was proof defendant was present during the 
crime and assisted the other suspect in commit- 
ting the crime. Defendant admitted to the wit- 
ness that he assisted the suspect in the murder, 
an eyewitness identified defendant as being 
present in the apartment at the time of the 
shooting, and his fingerprint was found on a 
candle holder from the victim’s living room that 
he used to light a cigarette. State v. Taliaferro, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 41 
(Tenn. Crim. App. Jan. 20, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 289 
(Tenn. May 19, 2017). 

Evidence supported defendant’s convictions 
for attempting to introduce contraband into a 
penal facility because defendant and codefen- 
dant were discovered lying in a ditch on the 
side of a rural road adjacent to a prison from 
which defendant had been released two weeks 
earlier, just after midnight, at or near a known 
hot-spot for smuggling illegal contraband into 
the prison. Moreover, two large duffel bags 
containing cell phones, cell phone charges, to- 
bacco, and marijuana were found one to two 
feet from defendant. State v. Matthews, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 49 
(Tenn. Crim. App. Jan. 24, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 252 
(Tenn. Apr. 13, 2017). 

Evidence that second defendant possessed a 
gun and displayed it, and fled with the other 
defendants and assisted them in disposing of 
their firearms supported defendant’s convic- 
tions for attempted first degree murder on the 
theory of criminal responsibility. State v. Bur- 
gess, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 75 (Tenn. Crim. App. Jan. 31, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
340 (Tenn. May 22, 2017). 

Evidence that 16 grams of powder cocaine 
were found in defendant’s residence, and plas- 
tic baggies, digital scales, and pyrex measuring 
cups that tested positive for cocaine residue 
were found in the residence, was sufficient to 
support defendant’s conviction for attempt to 
commit the crime of possession of a controlled 
substance with intent to sell or deliver. State v. 
Byars, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 133 (Tenn. Crim. App. Feb. 27, 2017). 

Evidence was sufficient to convict defendant 
of first degree murder committed during the 
perpetration of an attempted robbery as the 
underlying felony of attempted robbery and the 
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killing were part of a continuous transaction 
with no break in the chain of events, and the 
killing was committed in pursuance of the at- 
tempted robbery because defendant and co- 
defendant decided to commit a robbery on the 
night of the offense; although defendant 
claimed that he became scared and attempted 
to retreat from the robbery, and that the gun 
unintentionally discharged, a firearms expert 
testified that at least five pounds of pressure 
had to be applied to the trigger for the gun to 
discharge; and the victim was shot once and 
later died from his wound. State v. Johnson, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 173 
(Tenn. Crim. App. Mar. 8, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted second-degree 
murder because a witness and the victim gave 
accounts of witnessing defendant stab the vic- 
tim multiple times after an argument, and a 
paramedic testified that the victim had to be 
transported to the hospital for immediate sur- 
gery. State v. Rahman, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 180 (Tenn. Crim. App. Mar. 
9, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree pre- 
meditated murder because it showed that de- 
fendant pulled out a gun and pointed it at the 
victim, as the victim was driving away defen- 
dant fired two shots at him, defendant had 
tried to fire a third bullet while walking toward 
the victim but his gun jammed, the victim 
never used his rifle during the altercation, after 
the shooting defendant washed his hands, se- 
creted the gun in a backpack, and hid from the 
police in a bathroom, and when the police found 
defendant’s gun it was fully loaded. State v. 
Puckett, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 227 (Tenn. Crim. App. Mar. 27, 2017). 

Evidence was sufficient to convict defendant 
of attempted first degree murder because the 
victim testified that defendant confronted him 
while entering a barber shop and told him that 
he was about to die before shooting the victim; 
the victim was shot 14 times by defendant and 
co-defendant, who the victim repeatedly identi- 
fied as the shooters without hesitation; the 
victim positively identified defendant in a photo 
lineup and at trial as one of the individuals who 
shot him; and he testified that he could clearly 
see defendant before defendant shot him, and 
that he had no doubt about defendant’s iden- 
tity. State v. Lee, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 278 (Tenn. Crim. App. Apr. 
13, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 424 (Tenn. July 19, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted especially aggra- 
vated sexual exploitation of a minor because it 
showed that, had the victim not found the 
camera defendant placed in her bedroom, it 
would have recorded her bare breasts, pubic 
area, and buttocks while she dressed after 
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showering. State v. Hall, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 322 (Tenn. Crim. App. 
May 2, 2017). 

Evidence at defendant’s trial was sufficient 
because, viewing all reasonable inferences in 
favor of the State, the evidence showed defen- 
dant murdered a victim during an attempted 
especially aggravated robbery. State v. Greer, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 406 
(Tenn. Crim. App. May 17, 2017). 

Evidence was sufficient to support defen- 
dant’s attempted especially aggravated robbery 
conviction because the State provided adequate 
corroboration of the accomplice’s testimony, in- 
cluding a witness’s identification of defendant 
as the man in the car driven by the accomplice, 
defendant’s shorts collected by the police were 
consistent with the witness’s description of the 
suspect’s clothing and they contained blood and 
gunshot residue, defendant admitted that he 
bought marijuana from the victim, and damage 
to the victim’s home was consistent with a 
struggle having occurred. State v. Cosper, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 371 
(Tenn. Crim. App. May 12, 2017). : 

Evidence was sufficient to support defen- 
dant’s convictions of second-degree murder and 
attempted aggravated robbery because it 
showed that defendant and his friend accosted 
the victim outside the victim’s residence, defen- 
dant forced the victim to the ground at gun- 
point and rifled through his pockets before 
fleeing with his friend, a short time later while 
the victim and another man were driving 
around searching for the robbers defendant 
fired 14 gunshots from a semiautomatic hand- 
gun at the victim’s vehicle and struck the 
victim in the head, killing him. State v. Taylor, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 517 
(Tenn. Crim. App. June 16, 2017), appeal de- 
nied, — S.W3d —, 2017 Tenn. LEXIS 652 
(Tenn. Oct. 6, 2017). 

Evidence was sufficient to convict defendant 
of attempted second degree murder as the State 
proved that he acted knowingly when he shot 
one of the victims in the back during the 
robbery because the two victims were lured to 
an apartment complex under the pretext of 
buying a gaming system and a television; de- 
fendant pointed a gun at them and robbed 
them; as they ran away, defendant fired gun- 
shots in their direction; one of the bullets hit 
one of the victims in the back; and the jury was 
at liberty to infer that defendant knew that 
firing a gun in the direction of the victims as 
they attempted to escape the robbery could 
have resulted in their deaths. State v. Woods, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 569 
(Tenn. Crim. App. June 29, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 840 
(Tenn. Nov. 20, 2017). 

Evidence that defendant shot eleven bullets 
at the vehicle the victims were riding in was 
sufficient to support defendant’s convictions for 
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second degree murder and attempted second 
degree murder. State v. Donaldson, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 597 (Tenn. 
Crim. App. July 6, 2017). 

Evidence was sufficient to prove defendant’s 
identity as the shooter because the victim knew 
defendant, the victim testified regarding his 
unique haircut and gait, the jury was presented 
with video of the shooter as well as video of 
defendant filmed with the same equipment at 
the same location under similar circumstances, 
the shooter’s appearance was consistent with 
defendant’s in physique, movement, and gen- 
eral hairstyle, both had a similarly shaped 
tattoo in the same location, the shooter and 
defendant appeared to be wearing the same 
shoes, and the victim testified that he was 
certain the shooter depicted on film was defen- 
dant. State v. Myles, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 607 (Tenn. Crim. App. July 
11, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 787 (Tenn. Nov. 16, 2017). 

Evidence was sufficient to convict defendant 
of criminally negligent homicide and two 
counts of attempted aggravated robbery be- 
cause defendant went to the apartment of the 
victim’s first son in search of drugs; he was 
wearing a black hoodie and a cap; the victim, 
his wife, and his second son left the apartment 
to go home, but, as they were leaving in their 
vehicle, three men wearing black hoodies ap- 
proached the vehicle to rob them; the victim’s 
sons recognized defendant as one of the three 
men as he was wearing the same clothing that 
he wore earlier to the apartment; the second 
son testified that defendant shot the victim; 
and the first son testified that he was 100% 
percent sure that defendant was the person he 
saw committing the robbery. State v. Gergish, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 705 
(Tenn. Crim. App. Aug. 11, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 857 
(Tenn. Dec. 6, 2017). 

Evidence that defendant drove by, stopped 
and looked at the victim and another, and 
started shooting at them from the car was 
sufficient evidence that defendant acted with 
premeditation, as required for convictions for 
first degree murder and attempted first degree 
murder. State v. Linzy, — $.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 737 (Tenn. Crim. App. Aug. 
18, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 786 (Tenn. Nov. 16, 2017). 

Evidence that defendant and codefendant 
fired 19 shots at the victim while the victim ran 
and continued to shoot at the victim after he fell 
to the ground, hitting him a total of 18 times 
and leaving him paralyzed and in a wheelchair, 
was sufficient to support defendant’s conviction 
for attempted second-degree murder. State v. 
Cunningham, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 747 (Tenn. Crim. App. Aug. 23, 
2017). 
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Evidence supported defendant’s conviction 
for multiple counts of attempted first degree 
murder as witnesses testified that defendant, a 
known gang member, chased seven unarmed 
victims, with no evidence of provocation pre- 
sented, fired at least eleven gunshots at the 
victims, and one of the victims died as the 
result of a gunshot wound to the victim’s neck, 
which was fired at the victim in relatively close 
proximity. Defendant then rejoined defendant’s 
friends and discussed the events of the night, 
including the fact that defendant fired shots. 
State v. Sims, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 814 (Tenn. Crim. App. Sept. 5, 
2017). 

Evidence was sufficient to convict defendant 
of attempted first-degree murder of the second 
victim because defendant admitted that he in- 
tended to shoot the second victim when he went 
to the home of the first victim, his estranged 
wife; and defendant took a substantial step 
toward killing the second victim as defendant 
waited with a loaded gun outside of the home 
where he knew the second victim to be and then 
threatened to shoot the second victim while 
holding a gun to the first victim’s head; and 
defendant did, in fact, shoot the first victim in 
the head. State v. Beverly, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1029 (Tenn. Crim. 
App. Nov. 28, 2017). 

Evidence was sufficient to convict defendant 
of attempted rape because, although the victim 
said that defendant did not try to insert his 
penis into her vagina, she said that she thought 
he was going to rape her and that she kicked 
him off of her; and a reasonable jury could infer 
from the facts that defendant intended to sexu- 
ally penetrate the victim and that his forcing 
her onto the bed, telling her to shut up, and 
pulling her tights and underwear down to her 
ankles constituted a substantial step toward 
accomplishing the act. State v. Durham, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 1031 
(Tenn. Crim. App. Dec. 14, 2017). 

Defendant’s argument that he could not form 
the requisite specific intent to commit the of- 
fenses due to his alleged intoxication was re- 
jected by the jury, and thus, there was sufficient 
evidence to support his convictions for at- 
tempted second degree murder, aggravated 
burglary, burglary of a vehicle, two counts of 
theft, employment of a firearm during the com- 
mission of a dangerous felony, and possession of 
a firearm during the commission of a dangerous 
felony. State v. Goss, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 1052 (Tenn. Crim. App. Dec. 
22, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted second degree 
murder because it showed that defendant ap- 
proached the victims after they left a store, he 
pulled out his gun, the victims began walking 
backwards, defendant attempted to hit one 
victim with a glass bottle, both victims fell, and 
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when the second victim reached for the gun 
defendant shot him. State v. Johnson, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 62 (Tenn. 
Crim. App. Jan. 30, 2018). 

Sufficient evidence supported defendant’s ag- 
gravated arson and attempted first degree mur- 
der because the evidence showed (1) defendant 
knowingly set fire to a victim which damaged 
the victim’s store, and (2) defendant took a 
substantial step toward attempted first degree 
murder by lighting the victim on fire. State v. 
Boutrous, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 114 (Tenn. Crim. App. Feb. 16, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of attempted first-degree 
murder and attempted second-degree murder 
because it showed that he fired at unarmed 
victims and an expert in the field of forensic 
psychiatry testified that defendant was capable 
of premeditating his actions and was deceptive 
in his interview. State v. Starks, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 171 (Tenn. Crim. 
App. Mar. 5, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree murder, at- 
tempted first-degree murder, and unlawful em- 
ployment of a firearm during the commission of 
a dangerous felony because two witnesses tes- 
tified that defendant and the intended victim 
were arguing immediately before the shooting, 
a witness saw defendant walk out of his home 
with a gun and shoot at the intended victim, 
the witness then saw the victim fall to the 
ground after the shot was fired, and two wit- 
nesses testified that before the shooting defen- 
dant told them to get out of the way because he 
was about to shoot the intended victim. State v. 
Williamson, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 350 (Tenn. Crim. App. May 4, 
2018). 

Defendant was not entitled to a judgment of 
acquittal because sufficient evidence supported 
defendant’s conviction for attempted second- 
degree murder, as the evidence showed defen- 
dant approached the victim from behind and 
slashed the victim’s throat from ear to ear. 
State v. Wilson, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 351 (Tenn. Crim. App. May 7, 
2018). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted first-degree 
murder and aggravated assault, because de- 
spite the alibi testimony of defendant’s mother, 
the jury chose not to accredit her testimony and 
resolve all conflicts in favor of the State and the 
victim’s testimony identifying defendant as one 
of the shooters without hesitation. State v. Lee, 
— §8.W.3d —, 2018 Tenn. Crim. App. LEXIS 390 
(Tenn. Crim. App. May 18, 2018). 


16. Enhancement Factors. 

Exceptional cruelty is not an element of at- 
tempted second-degree murder and may be 
considered as an enhancement factor in the 


CRIMINAL OFFENSES 


148 


commission of the offense. State v. Hall, 947 
S.W.2d 181, 1997 Tenn. Crim. App. LEXIS 63 
(Tenn. Crim. App. 1997). ~ 


17. Jury Instructions. 

Because there was nothing in the record to 
indicate that defendant filed a written request 
for an instruction on attempt, defendant 
waived the issue for appeal, and the court of 
criminal appeals reviewed his claim for plain 
error. State v. Morrison, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 165 (Tenn. Crim. App. 
Mar. 4, 2016). 

Defendant failed to show that a clear and 
unequivocal rule of law was breached or that 
one of his substantial rights was adversely 
affected when the trial court failed to instruct 
the jury on attempt, and he was not entitled to 
plain error relief, because the evidence at trial 
showed that all three episodes of theft were 
completed and did not support an inference of 
guilt on the lesser included offense of at- 
tempted theft. State v. Morrison, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 165 (Tenn. Crim. 
App. Mar. 4, 2016). 

Trial court’s jury instructions were proper 
because defendant did not object to the court’s 
decision not to charge attempt as a lesser- 
included offense, the evidence established only 
a completed crime, the jury was properly 
charged on flight and criminal responsibility, 
and any error in not charging facilitation was 
harmless beyond a reasonable doubt. State v. 
Daniels, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 198 (Tenn. Crim. App. Mar. 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
445 (Tenn. July 20, 2017). 


18. Sentencing. 

Although defendant was eligible for consecu- 
tive sentencing, the trial court abused its dis- 
cretion when it ordered partial consecutive sen- 
tencing that resulted in a total sentence of 44 
years for defendant’s crimes of aggravated rob- 
bery, theft by shoplifting, and attempted aggra- 
vated robbery; the robberies were committed 
with a toy gun, no one was injured, two victims 
knew the gun was plastic, defendant was 49 
years old and already serving a 12-year sen- 
tence, and the sentence was in effect a sentence 
of life imprisonment, was not justly deserved, 
and was not the least severe measure neces- 
sary. State v. Biggs, 482 S.W.3d 923, 2015 Tenn. 
Crim. App. LEXIS 795 (Tenn. Crim. App. Sept. 
30, 2015). 

Total effective sentence of 35 years for defen- 
dant’s convictions for two counts of rape of a 
child, two counts of attempted rape of a child, 
one count of aggravated sexual battery, and one 
count of incest was proper because defendant 
abused a position of private trust as the biologi- 
cal father of the victim; with regard to consecu- 
tive sentencing, the trial court determined that 
defendant was convicted of two or more statu- 
tory crimes of sexual abuse that were sustained 
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over a period of time; the child suffered exten- 
sive damage to her mental and emotional 
health; and society needed to be protected from 
defendant who had abused a child beginning 
when the child was approximately four years of 
age. State v. Irwin, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 354 (Tenn. Crim. App. May 
11, 2016). 

Defendant’s consecutive sentences were not 
an abuse of discretion, as both defendants were 
on probation at the time of the shooting, both 
defendants fell into the dangerous offender 
category, and the proper findings were made. 
State v. Pirtle, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 536 (Tenn. Crim. App. July 22, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 902 (Tenn. Nov. 22, 2016). 

Trial court did not err in imposing consecu- 
tive sentencing for defendant’s attempted sec- 
ond degree murder and aggravated robbery 
convictions because defendant was eligible for 
consecutive sentencing based upon his exten- 
sive criminal history and the determination 
that he was a dangerous offender; defendant 
was previously convicted of criminal attempt, 
car-jacking, where he violated his diversion, by 
picking up a weapons offense; defendant robbed 
the victims at gunpoint and fired multiple shots 
at them as they attempted to escape; and the 
trial court found that the circumstances of the 
offenses were aggravated and stated that the 
length of the sentence was reasonably related 
to the offenses for which defendant was con- 
victed. State v. Woods, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 569 (Tenn. Crim. App. June 
29, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 840 (Tenn. Nov. 20, 2017). 

Because both of defendant’s prior convictions 
for attempted robbery and facilitation of first 
degree murder, under T.C.A. §§ 39-11-117, 39- 
11-403(a), 39-11-402(2), 39-12-101, 39-13-401, 
included an element of actual or threatened 
bodily injury or serious bodily injury, the trial 
court properly considered them to be separate 
convictions and found that defendant was a 
Range II multiple offender under T.C.A. § 40- 
35-106. State v. Theus, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 613 (Tenn. Crim. App. July 
12, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 794 (Tenn. Nov. 16, 2017). 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the trial 
court did not abuse its discretion in imposing a 
five-year sentence because defendant was eli- 
gible for a sentence of three to six years; and, 
although the trial court misapplied the en- 
hancement factor that defendant committed 
the crime to gratify his desire for pleasure or 
excitement as that factor was an element of 
attempted aggravated sexual battery, the trial 
court properly found as a separate enhance- 
ment factor that defendant abused a position of 
trust when he terminated the parental rights of 
the victim’s biological parents and then subse- 
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quently sexually abused her. State v. Sexton, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 8 
(Tenn. Crim. App. Jan. 5, 2018). 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the trial 
court did not abuse its discretion in denying 
defendant probation because, while he pled 
guilty to the reduced charge of attempted ag- 
gravated sexual battery, the evidence sup- 
ported the conclusion that he committed more 
than one completed aggravated sexual battery 
on his adopted daughter while she was under 
13 years old; he obtained custody of the victim, 
removing her from the guardianship of others 
who could have protected her from him; and the 
trial court’s finding that the presentence report 
was very disturbing supported the conclusion 
that it found the crime to be especially shock- 
ing, reprehensible, offensive, and of an exagger- 
ated degree. State v. Sexton, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 8 (Tenn. Crim. App. 
Jan. 5, 2018). 


19. Federal Sentencing. 

Habeas petitioner’s prior conviction for at- 
tempted rape, in violation of T.C.A. § 39-13- 
503, § 39-12-101, qualified as a violent felony 
under the Armed Career Criminal Act, 18 
U.S.C. § 924(e), because attempted rape fell 
squarely within the class of crimes that pre- 
sented a serious risk of physical injury to an- 
other, as contemplated by the Act. Dawson v. 
United States, 702 F.3d 347, 2012 FED App. 
417P, 2012 U.S. App. LEXIS 26099 (6th Cir. 
Dec. 21, 2012). 

Defendant’s Tennessee conviction for at- 
tempted aggravated arson qualified as a violent 
felony under the residual clause of the Armed 
Career Criminal Act because it was akin to and 
possessed same the kind of risk as arson, which 
was an enumerated offense under the statute. 
United States v. Fallins, 777 F.3d 296, 2015 
U.S. App. LEXIS 959, 2015 FED App. 12P (6th 
Cir. Jan. 22, 2015). 


20. Evidentiary Rulings. 

Trial court did not err in admitting the bloody 
clothes of the victim’s daughter because the 
clothes helped the State establish that defen- 
dant attempted to kill the victim by completing 
a substantial step in the commission of the 
offense of attempted first degree premeditated 
murder and that defendant acted with pre- 
meditation; the clothes corroborated the daugh- 
ter’s testimony about the incident and sug- 
gested that had she not intervened, the 
defendant would have killed the victim; and the 
probative value of the evidence was not sub- 
stantially outweighed by the danger of unfair 
prejudice. State v. Halliburton, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 907 (Tenn. Crim. 
App. Dec. 6, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 219 (Tenn. Apr. 13, 2017). 

In an attempted first degree premeditated 
murder case, the trial court did not err in 
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admitting the victim’s testimony that she 
called her divorce attorney after informing de- 
fendant about the divorce to tell her attorney 
that she was more than a little afraid of going 
home because that testimony qualified as a 
state of mind exception to the hearsay rule, was 
relevant, and made it less likely that the victim 
provoked defendant; and it explained why the 
victim avoided defendant upon arriving home 
and declined to respond to him when he tried to 
talk to her. State v. Halliburton, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 907 (Tenn. Crim. 
App. Dec. 6, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 219 (Tenn. Apr. 13, 2017). 
Trial court did not err in admitting crime 
scene photographs and photographs depicting 
the injuries to the victim’s body because, to 
prove attempted first degree premeditated 
murder, the State was required to establish 
that defendant attempted to kill the victim and 
that defendant acted with premeditation, and 
the challenged photographs, which depicted the 
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brutality of the attack and the nature and 
extent of the victim’s injuries, were particularly 
probative of those issues; and because the pro- 
bative value of the photographs was not sub- 
stantially outweighed by the danger of unfair 
prejudice. State v. Halliburton, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 907 (Tenn. Crim. 
App. Dec. 6, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 219 (Tenn. Apr. 13, 2017). 
In defendant’s trial for attempted first degree 
murder under T.C.A. §§ 39-12-101, 39-13-202, 
the chief's testimony was rationally based on 
his perception, but his opinion that he thought 
defendant was going to kill his wife if he had 
not been apprehended was closely intertwined 
with the ultimate issue of whether defendant 
had taken a substantial step toward killing his 
wife; the trial court erred in admitting the 
testimony, but it was harmless given the over- 
whelming evidence against defendant. State v. 
Fisher, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 847 (Tenn. Crim. App. Sept. 15, 2017). 


39-12-1002. Solicitation — Defenses disallowed. 


(a) Whoever, by means of oral, written or electronic communication, directly 
or through another, intentionally commands, requests or hires another to 
commit a criminal offense, or attempts to command, request or hire another to 
commit a criminal offense, with the intent that the criminal offense be 
committed, is guilty of the offense of solicitation. 

(b) It is no defense that the solicitation was unsuccessful and the offense 
solicited was not committed. It is no defense that the person solicited could not 
be guilty of the offense solicited, due to insanity, minority, or other lack of 
criminal responsibility or incapacity. It is no defense that the person solicited 
was unaware of the criminal nature of the conduct solicited. It is no defense 
that the person solicited is unable to commit the offense solicited because of the 
lack of capacity, status, or characteristic needed to commit the offense solicited, 
so long as the person soliciting or the person solicited believes that either or 


both have such capacity, status, or characteristic. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section punishes those who instigate group 
criminal activity by trying to enlist others in 
criminal deeds. 

Subsection (a) states that the defendant 
must intentionally try to enlist another in 
criminal activity and must intend that the 
offense be committed. It must be noted, how- 
ever, that the solicitation need not succeed. 

Subsection (b) provides limits on defenses 
available to defendants charged with solicita- 
tion. In general terms, the defendant cannot 
escape liability because the offenses solicited 
did not occur or because the person solicited 
could not be convicted of the offense solicited. 


These limits are consistent with the view that 
solicitation is harmful because it starts group 
involvement in the commission of an offense. 

If the offense solicited did occur, however, the 
defendant may not be convicted of both the 
solicitation and the completed offense. The so- 
licitation is merged with the completed offense, 
and the offender may be guilty of the completed 
offense under § 39-11-402. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Criminal attempt, § 39-12-101. 
General defenses, title 39, ch. 11, part 5. 
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Grading attempt, solicitation and conspiracy, 
§ 39-12-107. 

Incapacity, irresponsibility or immunity of 
party to attempt, solicitation or conspiracy, 
defenses, § 39-12-105. 

Title definitions, § 39-11-106. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 28.115. 
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Law Reviews. 

Book Review, Criminal Offenses and De- 
fenses in Tennessee, 55 Tenn. L. Rev. 563 
(1988). 


NOTES TO DECISIONS 


Analysis 


. Legislative Intent. 
. Nature of Offense. 
Jury Instructions. 
. Entrapment Defense Allowed. 
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. Legislative Intent. 

The clear language of T.C.A. § 39-12-102 
evinces a legislative intent to require both an 
intent to solicit and an intent that the crime 
solicited be committed. State v. Garrison, 40 
S.W.3d 426, 2000 Tenn. LEXIS 652 (Tenn. 
2000). 


2. Nature of Offense. 

As a matter of law, solicitation to commit 
aggravated robbery under Tennessee law is a 
crime of violence for purposes of establishing 
career offender status under the federal sen- 
tencing guidelines. United States v. Walker, 
181 F.3d 774, 1999 FED App. 228P, 1999 U.S. 
App. LEXIS 13692 (6th Cir. Tenn. 1999), cert. 
denied, 528 U.S. 980, 120 S. Ct. 435, 145 L. Ed. 
2d 340, 1999 U.S. LEXIS 7328 (1999). 

Tennessee state offense of solicitation to com- 
mit aggravated assault involves conduct that 
presents a serious potential risk of physical 
injury to another, and involves the same kind of 
purposeful, violent and oppressive conduct as 
the enumerated offenses; it therefore qualifies 
as a “violent felony” under 18 U.S.C. 
§ 924(e)(2)(B)(2). United States v. Benton, 639 
F.3d 723, 2011 U.S. App. LEXIS 9940, 2011 
FED App. 128P (6th Cir. May 17, 2011). 

Because the crime of solicitation to commit 
aggravated assault was at least one step re- 
moved from the requisite level of force contem- 
plated in 18 U.S.C. § 924(e)(2)(B)(1), it did not 
qualify as a “violent felony” under the first 
prong of the definition. United States v. Benton, 
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639 F.3d 723, 2011 U.S. App. LEXIS 9940, 2011 
FED App. 128P (6th Cir. May 17, 2011). 


3. Jury Instructions. 

Trial court did not err by failing to instruct 
the jury on solicitation, T.C.A. § 39-12-102(a), 
during defendant’s criminal trial, because the 
evidence unmistakably established either the 
completed offenses of murder and especially 
aggravated kidnapping or defendant’s claim of 
innocence. Thus, the proof in the record did not 
support the lesser charge. State v. Robinson, 
146 S.W.3d 469, 2004 Tenn. LEXIS 843 (Tenn. 
2004), rehearing denied, — S.W.3d —, 2004 
Tenn. LEXIS 912 (Tenn. 2004), cert. denied, 
Robinson v. Tennessee, 126 S. Ct. 1429, 164 L. 
Ed. 2d 132, 546 U.S. 1214, 2006 U.S. LEXIS 
1839 (2006). 

Trial court did not err in declining to give 
instruction on solicitation of murder, T.C.A. 
§ 39-12-102(a), as a lesser included offense 
where the evidence established either the com- 
pleted offense of murder or defendants’ claim of 
innocence. State v. Watson, 227 S.W.3d 622, 
2006 Tenn. Crim. App. LEXIS 259 (Tenn. Crim. 
App. 2006), appeal denied, State v. Brooks, — 
S.W.3d —, 2006 Tenn. LEXIS 620 (Tenn. July 3, 
2006). 


5. Entrapment Defense Allowed. 

By abolishing common law defenses, the 
1989 Criminal Code superseded the definition 
of entrapment as announced in State v. Jones, 
598 S.W.2d 209, 1980 Tenn. LEXIS 437 (Tenn. 
1980), including the solicitation exception, and 
replaced it with § 39-11-505; thus, the defense 
of entrapment applied to the crime of solicita- 
tion to commit murder. State v. Latham, 910 
S.W.2d 892, 1995 Tenn. Crim. App. LEXIS 247 
(Tenn. Crim. App. 1995). 


(a) The offense of conspiracy is committed if two (2) or more people, each 
having the culpable mental state required for the offense that is the object of 
the conspiracy, and each acting for the purpose of promoting or facilitating 
commission of an offense, agree that one (1) or more of them will engage in 


conduct that constitutes the offense. 


(b) If a person guilty of conspiracy, as defined in subsection (a), knows that 
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another with whom the person conspires to commit an offense has conspired 
with one (1) or more other people to commit the same offense, the person is 
guilty of conspiring with the other person or persons, whether or not their 
identity is known, to commit the offense. 

(c) Ifa person conspires to commit a number of offenses, the person is guilty 
of only one (1) conspiracy, so long as the multiple offenses are the object of the 
same agreement or continuous conspiratorial relationship. 

(d) No person may be convicted of conspiracy to commit an offense, unless 
an overt act in pursuance of the conspiracy is alleged and proved to have been 
done by the person or by another with whom the person conspired. 

(e)(1) Conspiracy is a continuing course of conduct that terminates when the 
objectives of the conspiracy are completed or the agreement that they be 
completed is abandoned by the person and by those with whom the person 
conspired. The objectives of the conspiracy include, but are not limited to, 
escape from the crime, distribution of the proceeds of the crime, and 
measures, other than silence, for concealing the crime or obstructing justice 
in relation to it. 

(2) Abandonment of a conspiracy is presumed if neither the person nor 
anyone with whom the person conspired does any overt act in pursuance of 
the conspiracy during the applicable period of limitation. 

(3) If an individual abandons the agreement, the conspiracy is terminated 
as to that person only if and when the person, advises those with whom the 
person conspired of the abandonment, or the person informs law enforce- 
ment authorities of the existence of the conspiracy and of the person’s 
participation in the conspiracy. 

(f) It is no defense that the offense that was the object of the conspiracy was 
not committed. 

(g) Nothing in this section is intended to modify the evidentiary rules 
allowing statements of co-conspirators in furtherance of a conspiracy. 


History. 
Acts 1989, ch. 591, § 1. 


conspirator must act for the purpose of promot- 
ing or facilitating commission of an offense. 
Subsection (b) describes the reach of a chain 


Sentencing Commission Comments. Prior 
Tennessee law contained a general conspiracy 
offense and a number of specific conspiracy 
offenses. 

This section creates a generic conspiracy law. 
It reaches a conspiracy to commit any offense 
except a Class C misdemeanor. See § 39-12- 
107(b). The offense of conspiracy, aimed at 
group criminality, is based on the principle that 
offense committed by a group poses a greater 
public threat than offense committed by a 
single individual. 

Subsection (a) defines conspiracy in terms of 
an agreement of two or more people to commit 
an offense. Each conspirator must satisfy two 
mental elements. First, each conspirator must 
have the culpable mental state required for the 
offense that is the object of the conspiracy. For 
example, a defendant guilty of conspiracy to 
commit robbery must have the mental state 
required for the offense of robbery. Second, each 


conspiracy. 

Subsection (c) deals with the number of con- 
spiracies for multiple offenses. This rule pro- 
vides that only one conspiracy occurs if mul- 
tiple offenses are the object of one agreement or 
continuous conspiratorial relationship. For ex- 
ample, if A and B agree to commit three robber- 
ies, they are guilty of only one conspiracy since 
there is only one agreement. 

Subsection (d) alters Tennessee law by re- 
quiring an overt act by at least one conspirator 
before a conspiracy is committed. This require- 
ment assures that the conspiracy is more dan- 
gerous than a mere agreement. It also protects 
against erroneous convictions based solely on 
the exchange of words. Prior Tennessee law 
required an overt act for most, though not all, 
offenses. See prior § 39-1-602. 

Subsection (e) describes the duration of a 
conspiracy and the effect of abandoning the 
conspiracy. 

Subsection (f) states that a conspiracy may 
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occur even if the offense that was the object of 
the conspiracy did not occur. This is consistent 
with the theory of conspiracy as directed at the 
harm of group criminal activity. If the offense 
that was the object of the conspiracy did occur 
the defendant may be convicted of both the 
conspiracy and the completed offense. The con- 
spiracy is not merged with the completed of- 
fense, and the offender may be guilty of the 
completed offense under § 39-11-402. 

Subsection (g) makes it clear this section 
does not modify existing evidentiary rules. 

Defenses are provided in §§ 39-12-104 (re- 
nunciation), 39-12-105 (lack of responsibility of 
co-conspirator), and 39-12-106 (multiple convic- 
tions barred). 

Sanctions for conspiracy are provided in 
§ 39-12-107(b). 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Alleging conspiracy, § 40-13-216. 
Arson and explosives, title 39, ch. 14, part 3. 
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Coercion laws, §§ 39-14-112, 39-16-507,39- 
16-508, 39-17-309. 

Criminal attempt, § 39-12-101. 

Disorderly conduct and riots, title 39, ch. 17, 
part 3. 

Grading attempt, solicitation and conspiracy, 
§ 39-12-107. 

Incapacity, irresponsibility or immunity of 
party to attempt, solicitation or conspiracy, 
defenses, § 39-12-105. 

Racketeer influenced and corrupt organiza- 
tions, title 39, ch. 12, part 2. 

Solicitation to commit a crime, §§ 39-12-102, 
39-12-104, 39-12-107. 

Written request for charge on lesser included 
offense, § 40-18-110. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 26.52. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Conspiracy, §§ 2, 3, 6, 8. 


Law Reviews. 
A Noble Ideal Whose Time Has Come (Penny 
J. White), 18 Mem. St. U.L. Rev. 223 (1989). 
The Language of Mens Rea, 67 Vand. L. Rev. 
1327 (2014). 


NOTES TO DECISIONS 


Analysis 
1. Conviction of Offense and Conspiracy. 
2. First Degree Murder. 
3. Indictment. 
4. Jury Instructions. 
5. Evidence. 
6. —Sufficient. 
7. —Insufficient. 
8. Sentencing. 
9. Lesser Included Offenses. 


1. Conviction of Offense and Conspiracy. 
It is constitutionally permissible for a defen- 
dant to be convicted of both first degree murder 
and conspiracy to commit first degree murder. 
State v. Stephenson, 878 S.W.2d 530, 1994 
Tenn. LEXIS 148 (Tenn. 1994), rehearing de- 
nied, — S.W.2d —, 1994 Tenn. LEXIS 203 
(Tenn. June 20, 1994), overruled, State v. 
Mitchell, 187 S.W.3d 630, 2003 Tenn. Crim. 
App. LEXIS 670 (Tenn. Crim. App. 2003). 


2. First Degree Murder. 

Defendant’s sentences of incarceration and 
death did not constitute multiple punishments 
for the same conduct in violation of the U.S. 
Const. amend. 5 because the Blockburger test 
was satisfied, as first-degree murder under 
T.C.A. § 39-13-202(a)(1) required proof of a 
killing but did not require proof of an agree- 
ment to commit a killing, as required under T. 
C.A. § 39-12-103(a). State v. Stephenson, 195 
S.W.3d 574, 2006 Tenn. LEXIS 454 (Tenn. 
2006). 


Defendant’s sentences of incarceration and 
death did not constitute multiple punishments 
for the same conduct in violation of Tenn. 
Const. art. I, § 10 because: (1) The offenses, 
first-degree murder under T.C.A. § 39-13- 
202(a)(1) (1989) and conspiracy to commit first- 
degree murder under T.C.A. § 39-12-103(a) 
(1989) were not the same under the Block- 
burger test; (2) The same evidence was not 
required to prove both offenses, as defendant’s 
conviction for first-degree murder required 
proof of his criminal responsibility for his wife’s 
death and proof of his wife’s death, but his 
conviction for conspiracy to commit first-degree 
murder required proof of an agreement to com- 
mit murder, but not necessarily proof of a 
killing; (3) Although there was only one victim, 
defendant committed separate acts and distinct 
acts. Defendant’s act of murder, which he com- 
mitted by employing another to commit the 
murder for remuneration or the promise of 
remuneration, was separate and distinct from 
defendant’s entering into an agreement with 
his accomplice to have his wife killed; in addi- 
tion, defendant’s agreement with his accom- 
plice to have his wife killed was separate and 
distinct from the act satisfying the aggravating 
circumstance of T.C.A. § 39-13-204(i)(4), defen- 
dant’s act of offering his accomplice a boat, 
motor, and pickup truck in exchange for the 
completed killing; and (4) the legislative pur- 
pose of the statutes was different. State v. 
Stephenson, 195 S.W.3d 574, 2006 Tenn. LEXIS 
454 (Tenn. 2006). 
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3. Indictment. 

Trial court did not err by denying defendant’s 
motion for election of theories and/or bill of 
particulars concerning the conspiracy charge 
where the indictment specified the date of each 
individual offense, the evidence at trial was 
precise as to the date of each controlled drug 
buy, the State alleged several overt acts in 
support of the two alternative conspiracy 
counts, and the jury unanimously found defen- 
dant guilty of each of the separately charged 
offenses or one of the lesser-included ones. 
State v. Graham, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 175 (Tenn. Crim. App. Mar. 
8, 2016). 


4, Jury Instructions. 

Defendant failed to show that a clear and 
unequivocal rule of law was breached or that 
one of his substantial rights was adversely 
affected when the trial court failed to instruct 
the jury on attempt, and he was not entitled to 
plain error relief, because the evidence at trial 
showed that all three episodes of theft were 
completed and did not support an inference of 
guilt on the lesser included offense of at- 
tempted theft. State v. Morrison, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 165 (Tenn. Crim. 
App. Mar. 4, 2016). 


5. Evidence. 

In a trial for conspiracy to possess with intent 
to sell or deliver heroin, in violation of T.C.A. 
§§ 39-12-1038 and 39-17-417, the trial court 
acted within its discretion in allowing testi- 
mony establishing the street value of the drugs 
seized from the vehicle driven by defendant 
because the value of the drugs was relevant to 
establish defendant’s intent to sell or deliver. 
State v. Martinez, 372 S.W.3d 598, 2011 Tenn. 
Crim. App. LEXIS 809 (Tenn. Crim. App. Oct. 
27, 2011), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 188 (Tenn. Mar. 9, 2012). 


6. —Sufficient. 

The record supported a finding that the de- 
fendant was guilty of conspiracy to commit 
aggravated robbery where the defendant and 
codefendant admitted calling the victim from a 
pay phone prior to the commission of the crime 
in order to determine whether the victim was 
home, and the defendant possessed a tire iron 
when entering the victim’s residence, implying 
that the defendant anticipated a confrontation. 
State v. Price, 46 S.W.3d 785, 2000 Tenn. Crim. 
App. LEXIS 597 (Tenn. Crim. App. 2000), re- 
view or rehearing denied, — S.W.3d —, 2001 
Tenn. LEXIS 146 (Tenn. Feb. 26, 2001). 

Evidence was sufficient to sustain defen- 
dants’ convictions for conspiracy to possess 
with intent to sell or deliver a Schedule II 
substance. State v. Reed, 845 S.W.2d 234, 1992 
Tenn. Crim. App. LEXIS 645 (Tenn. Crim. App. 
1992). 


CRIMINAL OFFENSES 


154 


The evidence was sufficient to sustain defen- 
dant’s conspiracy conviction where a witness 
testified that she saw the defendant, victim and 
two other people leave the job center together, 
the defendant and the two other people later 
returned without the victim, defendant con- 
fessed to the witness that she had killed the 
victim, the witness’s testimony corroborated 
defendant’s confession in which she said she 
and a second person had killed the victim, and 
blood stains matching the victim were found on 
the defendant’s and the second person’s cloth- 
ing. State v. Pike, 978 S.W.2d 904, 1998 Tenn. 
LEXIS 545 (Tenn. 1998), rehearing denied, 
State v. Pike, — S.W.3d— , 1998 Tenn. LEXIS 
704 (Tenn. 1998), cert. denied, Pike v. Tennes- 
see, 526 U.S. 1147, 119 S. Ct. 2025, 143 L. Ed. 
2d 1036, 1999 U.S. LEXIS 3718 (1999). 

Defendant’s argument that because he is 
blind, he necessarily required the assistance 
and cooperation of another person to sell or 
deliver cocaine, and that therefore, a conviction 
for conspiracy would constitute double jeop- 
ardy, failed because the offenses of delivering or 
selling cocaine and the offense of conspiracy to 
deliver or sell cocaine contain different ele- 
ments. State v. Thornton, 10 S.W.3d 229, 1999 
Tenn. Crim. App. LEXIS 1045 (Tenn. Crim. 
App. 1999), review or rehearing denied, — 
S.W.3d —, 2000 Tenn. LEXIS 189 (Tenn. Apr. 
10, 2000). 

Where there were email messages between a 
woman and her lover, both convicted of murder- 
ing the woman’s husband, that could be fairly 
characterized as an ongoing discussion of vari- 
ous methods of murder, it was not necessary 
that the lover be present to be criminally re- 
sponsible; evidence was sufficient to support 
the lover’s conviction for conspiracy under 
T.C.A. § 39-12-103(a) even though he was in 
Shreveport, Louisiana because evidence of the 
correspondence between the two defendants 
established that they mutually desired the 
elimination of the victim, and they discussed 
various methods of murder. State v. Watson, 
227 S.W.3d 622, 2006 Tenn. Crim. App. LEXIS 
259 (Tenn. Crim. App. 2006), appeal denied, 
State v. Brooks, — S.W.3d —, 2006 Tenn. 
LEXIS 620 (Tenn. July 3, 2006). 

Evidence was sufficient to sustain defen- 
dants’ convictions for conspiracy to possess 
with intent to sell more than seventy pounds of 
marijuana within one thousand feet of a school 
zone because all defendants met at a parking 
lot beforehand and each either participated in 
the delivery of marijuana to a carwash or 
placed himself in position to assist in the drug 
transaction. State v. Vasques, 221 S.W.3d 514, 
2007 Tenn. LEXIS 243 (Tenn. 2007), review or 
rehearing denied, — S.W.3d —, 2007 Tenn. 
LEXIS 297 (Tenn. 2007). 

Evidence was sufficient to support conviction 
of conspiracy to commit especially aggravated 
robbery because the metal flashlight as used 
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was properly classified as a deadly weapon, and 
testifying co-defendant admitted that there 
was discussion that defendant would knock the 
victim out if the victim awoke. State v. Downey, 
259 S.W.3d 723, 2008 Tenn. LEXIS 536 (Tenn. 
Aug. 15, 2008). 

Evidence clearly established that defendant 
conspired with one person for the delivery of 
more than 300 grams of cocaine and that defen- 
dant conspired with another person to possess 
more than 300 grams of cocaine with intent to 
deliver. Defendant’s presence alone in an apart- 
ment at the time officers entered and defen- 
dant’s knowledge of the key to a lock box 
established defendant’s ability to reduce the 
Marijuana, cocaine, and handguns found to 
defendant’s actual possession at any moment. 
State v. Elliot, 366 S.W.3d 139, 2010 Tenn. 
Crim. App. LEXIS 294 (Tenn. Crim. App. Apr. 9, 
2010), appeal denied, — S.W.3d —, 2010 Tenn. 
LEXIS 802 (Tenn. Aug. 26, 2010). 

While most of the evidence was circumstan- 
tial, it was sufficient beyond a reasonable doubt 
to sustain a conviction of conspiracy to possess 
with intent to sell or deliver heroin, in violation 
of T.C.A. §§ 39-12-103 and 39-17-417, where 
defendant was paid to help drive the codefen- 
dant’s vehicle, which contained hidden black 
tar heroin, across the country, he was shaking 
during the vehicle stop, he backed away when 
asked about the presence of illegal drugs, and 
he was unable to provide the last name of the 
codefendant. State v. Martinez, 372 S.W.3d 598, 
2011 Tenn. Crim. App. LEXIS 809 (Tenn. Crim. 
App. Oct. 27, 2011), appeal denied, — S.W.3d 
—, 2012 Tenn. LEXIS 188 (Tenn. Mar. 9, 2012). 

Defendant’s claims that the evidence was 
insufficient to support his conviction for con- 
spiracy to commit kidnapping were without 
merit under T.C.A. § 39-12-103(a) because cir- 
cumstantial evidence abounded in the record in 
support of the jury’s conclusion that defendant 
participated in a group conspiracy to kidnap 
the victim and that the conspiracy was sepa- 
rate and apart from any conspiracy to purchase 
illegal drugs. State v. Adams, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 822 (Tenn. Crim. App. 
Nov. 8, 2011), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 187 (Tenn. Mar. 7, 2012), cert. 
denied, Adams v. Tennessee, 184 L. Ed. 2d 146, 
133 S. Ct. 269, 568 U.S. 880, 2012 U.S. LEXIS 
6401 (U.S. 2012). 

Evidence supported defendants’ convictions 
for conspiracy to deliver 300 grams or more of 
cocaine in a drug-free school zone as the evi- 
dence showed that they entered and exited the 
home from which they obtained the cocaine 
together, that they went to a pickup truck after 
exiting the home and concealed the cocaine 
together in the engine compartment of the 
truck, and that they transported it from the 
home together after they concealed it in the 
truck. A reasonable jury could have inferred 
that defendants possessed 300 grams or more 
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of cocaine with the intent to deliver, and the 
jury could have reasonably inferred that defen- 
dants agreed to commit the offense and com- 
mitted an overt act in furtherance of the crime. 
State v. Vasquez, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 971 (Tenn. Crim. App. Nov. 
28, 2012), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 325 (Tenn. Mar. 20, 2013), dis- 
missed, Araguz v. Leibach, — F. Supp. 2d —, 
2016 U.S. Dist. LEXIS 102538 (M.D. Tenn. Aug. 
4, 2016). 

Sufficient evidence supported defendant’s 
drug and conspiracy convictions because (1) a 
jury could infer from evidence that a portion of 
the substance defendant sold was cocaine that 
the entire substance was cocaine, and (2) the 
evidence showed defendant’s implied under- 
standing with a co-defendant. State v. Murchi- 
son, — S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
127 (Tenn. Crim. App. Feb. 12, 2016), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 555 
(Tenn. Aug. 18, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions for conspiracy to sell more 
than 26 grams of cocaine within 1,000 feet of a 
school and conspiracy to deliver more than 26 
grams of cocaine within 1,000 feet of a school 
where it showed that he personally sold cocaine 
to the confidential informant on several occa- 
sions, he communicated with his co-defendant 
about selling cocaine to the informant, he was 
present for a buy between the co-defendant and 
the informant at a carwash, he discussed the 
co-defendant’s drug prices with the informant, 
and acted as a drug courier between the co- 
defendant and the informant. State v. Graham, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 175 
(Tenn. Crim. App. Mar. 8, 2016). 

Defendant’s conviction for first degree pre- 
meditated murder was supported by sufficient 
proof of her criminal responsibility for the vic- 
tim’s death, and her conviction for conspiracy to 
commit first degree murder was supported by 
sufficient proof of an agreement to commit the 
murder; defendant knew the killing of her hus- 
band was going to occur, she agreed to pay half 
of the compensation to the killer, plus defen- 
dant and her daughter were victims of abuse by 
the husband and wanted him dead, and they 
conspired to commit the murder. State v. Walls, 
—§.W.3d —, 2016 Tenn. Crim. App. LEXIS 263 
(Tenn. Crim. App. Apr. 7, 2016), rev'd, — S.W.3d 
—, 2017 Tenn. LEXIS 719 (Tenn. Nov. 9, 2017). 

Evidence defendant conspired with another 
to rob the victim, acted with the intent to rob 
the victim through the use of a deadly weapon, 
and was in possession of a firearm with the 
intent to go armed on a college campus sup- 
ported his convictions for aggravated robbery, 
conspiracy to commit aggravated robbery, and 
unlawful possession of a firearm on a college 
campus. State v. Spicer, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 814 (Tenn. Crim. App. 
Nov. 1, 2016). 


39-12-104 


There was evidence from which a jury could 
find defendant guilty of conspiracy to sell and 
deliver a Schedule II controlled substance be- 
cause defendant and his co-conspirator acted in 
concert to sell cocaine to a confidential infor- 
mant (CI); defendant knowingly solicited, nego- 
tiated, and arranged for the drug sale, and he 
provided directions, access to the co-conspirator 
and was the person designated to literally hand 
the drugs over to the CI. State v. Smith, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 18 
(Tenn. Crim. App. Jan. 13, 2017). 

Evidence that second defendant wanted his 
wife killed, second defendant conducted several 
internet searches regarding the penalties for 
accidentally shooting and killing a person, first 
defendant approached a potential shooter and 
arranged a meeting with the shooter and sec- 
ond defendant, and first defendant provided the 
shooter with an initial payment was sufficient 
to sustain defendants’ convictions for con- 
spiracy to commit first degree murder. State v. 
Patel, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 767 (Tenn. Crim. App. Aug. 25, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
12 (Tenn. Jan. 17, 2018). 


7. —Insufficient. 

Where the jury determined that only one 
actor conspired to sell the cocaine, and only one 
actor conspired to deliver it, no conspiracy was 
established. State v. Copeland, 983 S.W.2d 703, 
1998 Tenn. Crim. App. LEXIS 1337 (Tenn. 
Crim. App. 1998). 

Evidence was insufficient to support defen- 
dant’s conviction of conspiracy to possess mari- 
juana where the record was devoid of any 
conspiratorial conduct between defendant and 
his son, a single drug transaction that took 
place on defendant’s six-acre property was in- 
sufficient to establish a conspiracy, and the fact 
that marijuana, a large amount of money, and 
guns were found in defendant’s home did not 
show that he agreed to participate in the con- 
spiracy. State v. Tuttle, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 725 (Tenn. Crim. App. 
Sept. 8, 2015), rehearing denied, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 806 (Tenn. Crim. 
App. Oct. 5, 2015), affd in part, rev'd in part, 
515 §.W.3d 282, 2017 Tenn. LEXIS 190 (Tenn. 
Apr. 5, 2017). 

Evidence was insufficient to support defen- 
dant’s conviction of conspiracy to launder 
money where the record failed to show that he 
was aware of and agreed to participate in his 
son’s drug trafficking organization and all of 
the money seized from defendant’s home was 
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minted prior to 2000 which meant that it was 
more than likely obtained prior to the drug 
conspiracy. State v. Tuttle, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 725 (Tenn. Crim. App. 
Sept. 8, 2015), rehearing denied, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 806 (Tenn. Crim. 
App. Oct. 5, 2015), affd in part, rev'd in part, 
515 S.W.3d 282, 2017 Tenn. LEXIS 190 (Tenn. 
Apr. 5, 2017). 


8. Sentencing. 

Trial judge committed no error by finding 
that T.C.A. 40-35-114(10) applied because it 
was defendant’s decision to permit the victim to 
be shot, and for that shooting to continue until 
all ammunition was exhausted that substan- 
tially increased the victim’s risk of death. Those 
facts were entirely separate and apart from 
those necessary to establish that defendant 
agreed with one or more other persons to kid- 
nap the victim; consequently, it was not error 
for the trial judge to apply that enhancement 
factor to defendant’s conspiracy sentence. State 
v. Adams, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 822 (Tenn. Crim. App. Nov. 8, 2011), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
187 (Tenn. Mar. 7, 2012), cert. denied, Adams v. 
Tennessee, 184 L. Ed. 2d 146, 133 S. Ct. 269, 
568 U.S. 880, 2012 U.S. LEXIS 6401 (U.S. 
2012). 

Trial court did not abuse its discretion by 
sentencing defendant to five years in prison for 
conspiracy to sell and deliver more than 0.5 
grams of methamphetamine where it appropri- 
ately weighed the enhancing and mitigating 
factors under T.C.A. 8§ 40-35-113, 40-35-114 
and the evidence showed that defendant had 
participated in prior criminal conduct and the 
trial court acknowledged that defendant gave a 
considerable amount of information to law en- 
forcement. State v. Mohssin, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 756 (Tenn. Crim. App. 
Oct. 6, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 74 (Tenn. Jan. 26, 2017). 


9. Lesser Included Offenses. 

While the facts of the case, defendant’s sole 
act of firing one bullet toward the occupants of 
the apartment, would support a conviction for 
reckless endangerment by discharging a fire- 
arm into a habitation or reckless endanger- 
ment committed with a deadly weapon, these 
crimes are not lesser-included offenses of at- 
tempted second degree murder, with which 
defendant was charged. State v. Turner, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. May 5, 2017). 


It is an affirmative defense to a charge of criminal attempt, solicitation or 
conspiracy that the person, after committing the criminal attempt, solicitation 
or conspiracy, prevented the successful commission of the offense attempted, 
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solicited or conspired, under circumstances manifesting a complete and 
voluntary renunciation of the person’s criminal purpose. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
defense applies to charges of criminal attempt, 
solicitation, and conspiracy. Since this is an 
affirmative defense, the defendant has the bur- 
den to raise the defense and establish it by a 
preponderance of the evidence. See 
§ 39-11-204. 

This defense applies only to the preparatory 
offenses of attempt, solicitation, and 
conspiracy. 

The renunciation defense is designed to pro- 
vide an incentive for offenders to abandon their 
criminal purpose before they accomplish their 
criminal goal. This section provides a defense 
only when the offender: (1) prevents successful 
completion of the ultimate offense; and (2) 
voluntarily renunciates the criminal purpose. 


Compiler’s Notes. 
The sentencing commission terminated June 


30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Criminal attempt, § 39-12-101. 

Criminal conspiracy, § 39-12-103. 

General defenses, title 39, ch. 11, part 5. 

Grading attempt, solicitation and conspiracy, 
§ 39-12-107. 

Incapacity, irresponsibility or immunity of 
party to attempt, solicitation or conspiracy, 
defenses, § 39-12-105. 

Solicitation, § 39-12-102. 

Title definitions, § 39-11-106. 


Law Reviews. 

Book Review, Criminal Offenses and De- 
fenses in Tennessee, 55 Tenn. L. Rev. 563 
(1988). 


NOTES TO DECISIONS 


1. Burden of Proof. 

In the case of the affirmative defense of 
renunciation, the burden of raising the defense 
rested with defendant, and, where the evidence 
supported the conclusion that there was no 


voluntary, complete renunciation on the part of 
defendant, he failed to carry his burden. State 
v. Jackson, 946 S.W.2d 329, 1996 Tenn. Crim. 
App. LEXIS 542 (Tenn. Crim. App. 1996). 


39-12-105. Incapacity, irresponsibility or immunity of party to at- 
tempt, solicitation or conspiracy — Defenses. 


(a) Except as provided in subsection (c), it is immaterial to the liability of a 
person who solicits another to commit an offense that: 

(1) The person or the one whom the person solicits does not occupy a 
particular position or have a particular characteristic that is an element of 
the offense, if the person believes that one of them does; or 

(2) The one whom the person solicits is not legally responsible or has an 


immunity to prosecution or conviction for the commission of the offense. 

(b) Except as provided in subsections (c) and (d), it is immaterial to the 
liability of a person who conspires with another to commit an offense that the 
one with whom the person conspires is not legally responsible or, after the 
formation of the conspiracy, has been given immunity to prosecution or 
conviction for the commission of the offense. 

(c) Itis a defense to a charge of attempt, solicitation or conspiracy to commit 
an offense that if the criminal object were achieved, the person would not be 
guilty of an offense under the law defining the offense or as an accomplice 
under § 39-11-402. 

(d) It is a defense to a charge of conspiracy that the person or the one with 
whom the person conspires does not occupy a particular position or have a 
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particular characteristic which is an element of such offense, if the person 


believes one of them does. 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 980, § 1. 


Sentencing Commission Comments. Un- 
der subsection (a), an offender can be convicted 
of solicitation even if the person solicited is a 
minor, a police agent, incompetent or immune 
from prosecution. The underlying theory is that 
the public is harmed by a solicitation even if the 
co-conspirator cannot be prosecuted for the 
offense that is the object of the solicitation. 
Under subsection (b), an offender can be con- 
victed of conspiracy even if the sole co-conspira- 
tor is a minor, incompetent or is immune from 
prosecution. Under subsection (d), however, a 
person could not be convicted of conspiracy if 
the sole co-conspirator is a police agent acting 
within the agent’s duties. This retains the mul- 
tilateral approach to conspiracy. 


a 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Criminal attempt, § 39-12-101. 

Criminal conspiracy, § 39-12-1083. 

Grading attempt, solicitation and conspiracy, 
§ 39-12-107. 

Solicitation, § 39-12-102. 

Title definitions, § 39-11-106. 


Law Reviews. 

The Prevalence and Use of Criminal De- 
fenses: A Preliminary Study (Neil P. Cohen, 
Michael G. Johnson, Tracy B. Henley), 60 Tenn. 
L. Rev. 957 (1993). 


NOTES TO DECISIONS 


1. Waiver of Defenses. 

Because the statutory defense of T.C.A. § 39- 
12-105(c) could be waived in a voluntary guilty 
plea as it was non-jurisdictional, the inmate 
stood convicted at most by a voidable, but not 
void, judgment; therefore, he was not entitled 
to habeas corpus relief from his conviction of 


39-12-106. Multiple convictions. 


attempted especially aggravated kidnapping 
under T.C.A. § 39-13-305. State v. Cook, 250 
S.W.3d 922, 2007 Tenn. Crim. App. LEXIS 736 
(Tenn. Crim. App. Sept. 17, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 39 (Tenn. 
Jan. 28, 2008). 


(a) A person may not be convicted of more than one (1) of the offenses of 
criminal attempt, solicitation or conspiracy for conduct designed to commit or 
to culminate in the commission of the same offense. 

(b) Aperson may not be convicted of criminal attempt or solicitation and the 
offense that was the object of the attempt or solicitation. 

(c) A person may be convicted of conspiracy and the offense which was the 


object of the conspiracy. 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 10. 


Sentencing Commission Comments. Sub- 
section (a) bars multiple convictions for more 
than one preparatory offense where each is 
designed to achieve the same criminal objec- 
tive. For example, if A hires B to assist in 
committing one robbery, A cannot be convicted 
of more than one of the preparatory offenses of 
attempt, solicitation or conspiracy. 

Under subsection (b), a person cannot be 
convicted of criminal attempt or solicitation 
and the object offense of the attempt or solici- 
tation. Under subsection (c), the conspiracy is 
not merged with the completed offense and, 


therefore, the offender may be convicted of both 
the conspiracy and the object offense. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Criminal attempt, § 39-12-101. 

Criminal conspiracy, § 39-12-1038. 

Grading attempt, solicitation and conspiracy, 
§ 39-12-107. 

Incapacity, irresponsibility or immunity of 
party to attempt, solicitation or conspiracy, 
defenses, § 39-12-105. 
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Instructions regarding insanity, § 40-18-117. 
Solicitation, § 39-12-102. 
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NOTES TO DECISIONS 


1. Construction. 

After a mistrial, double jeopardy did not 
preclude a retrial on the charge of conspiracy to 
commit first degree murder after a conviction 
on the charge of criminal responsibility for 
criminally negligent homicide because the ele- 
ments were not the same under the test in 
Blockburger v. United States, 284 U.S. 299, 304, 
52 8S. Ct. 180, 182, 76 L. Ed. 306, 1932 U.S. 
LEXIS 875 (1932). State v. Myers, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 38 (Tenn. Crim. 
App. Jan. 19, 2007). 


Defendant’s sentences of incarceration and 
death did not constitute multiple punishments 
for the same conduct in violation of the U.S. 
Const. amend. 5 because the Blockburger test 
was satisfied, as first-degree murder under 
T.C.A. § 39-13-202(a)(1) required proof of a 
killing but did not require proof of an argument 
to commit a killing, as required under T. C.A. 
§ 39-12-103(a). State v. Stephenson, 195 
S.W.3d 574, 2006 Tenn. LEXIS 454 (Tenn. 
2006). 


39-12-107. Grading attempt, solicitation and conspiracy. 


(a) Criminal attempt is an offense one (1) classification lower than the most 
serious crime attempted, unless the offense attempted was a Class C misde- 
meanor, in which case the attempt would not be an offense. 

(b) Solicitation is an offense two (2) classifications lower than the most 
serious offense solicited, unless the offense solicited was a Class B or C 
misdemeanor, in which case the solicitation would not be an offense. 

(c) Except as provided in § 39-17-417() and Gj), conspiracy is an offense one 
(1) classification lower than the most serious offense that is the object of the 
conspiracy, unless the offense conspired was a Class C misdemeanor, in which 
case the conspiracy would not be an offense. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section departs from prior Tennessee law and 
provides a gradation of penalties for the prepa- 
ratory offenses of attempt, solicitation, and 
conspiracy. This section provides that the pun- 
ishment for attempt or conspiracy is one cat- 
egory lower than the most serious offense that 
was the object of the attempt or conspiracy, and 
the punishment for solicitation is two classifi- 
cations lower than the most serious offense 
solicited. For example, kidnapping is a Class C 
felony. Therefore, an attempt or conspiracy to 
commit kidnapping is punished as a Class D 
felony, and solicitation to kidnap is punished as 
a Class E felony. 

The only exception to this rule is in § 39-17- 
417(i) and (j), which makes the punishment for 
serious drug conspiracies the same as for the 
completed offense. The commission believes 
this additional sanction is appropriate for drug 
conspiracies involving substantial quantities of 
drugs. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Criminal attempt, § 39-12-101. 

Criminal conspiracy, § 39-12-103. 

Criminal Sentencing Reform Act, title 40, ch. 
35. 

Felonies and misdemeanors distinguished, 
§ 39-11-110. 

Incapacity, irresponsibility or immunity of 
party to attempt, solicitation or conspiracy, 
defenses, § 39-12-105. 

Penalties for Class B and C misdemeanors, 
§ 40-35-111. 

Penalty for felony where punishment not 
prescribed, § 39-11-113. 

Penalty for misdemeanor where punishment 
not prescribed, § 39-11-114. 

Solicitation, § 39-12-102. 


39-12-107 


CRIMINAL OFFENSES 


160 


NOTES TO DECISIONS 


Analysis 


1. Application. 
2. Sentence. 


1. Application. 

Because the crime of solicitation to commit 
aggravated assault was at least one step re- 
moved from the requisite level of force contem- 
plated in 18 U.S.C. § 924(e)(2)(B)(1), it did not 
qualify as a “violent felony” under the first 
prong of the definition. United States v. Benton, 
639 F.3d 723, 2011 U.S. App. LEXIS 9940, 2011 
FED App. 128P (6th Cir. May 17, 2011). 

Tennessee state offense of solicitation to com- 
mit aggravated assault involves conduct that 
presents a serious potential risk of physical 
injury to another, and involves the same kind of 
purposeful, violent and oppressive conduct as 
the enumerated offenses; it therefore qualifies 
as a “violent felony” under 18 U.S.C. 
§ 924(e)(2)(B)(2). United States v. Benton, 639 
F.3d 723, 2011 U.S. App. LEXIS 9940, 2011 
FED App. 128P (6th Cir. May 17, 2011). 

Defendant’s conviction for attempted aggra- 
vated rape was not barred by the statute of 
limitations, T.C.A. § 40-2-101(b)(1)-(2), be- 
cause the John Doe arrest warrant and DNA 
profile commenced the prosecution against de- 
fendant in a timely fashion and tolled the 
statute of limitations until he was identified 
and apprehended; a John Doe warrant coupled 
with a DNA profile of an unknown suspected 
offender obtained before the expiration of the 
applicable statute of limitations may validly 
commence a criminal prosecution and toll the 
statute of limitations. State v. Burdick, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 886 
(Tenn. Crim. App. Dec. 2, 2011), affd, 395 
S.W.3d 120, 2012 Tenn. LEXIS 903 (Tenn. Dec. 
1832012); 


2. Sentence. 

Defendant’s consecutive sentences for second 
degree murder, attempted voluntary man- 
slaughter, and employing a firearm during the 
commission of a dangerous felony while having 
a prior felony conviction were appropriate be- 
cause the sentence for employment of a firearm 
was statutorily required to be consecutive to 
the sentence for the accompanying dangerous 
felony conviction; as for the other two convic- 
tions, defendant was a dangerous offender as 
his behavior indicated little or no regard for 
human life and no hesitation about committing 
a crime in which the risk to human life was 
high; and the extended confinement was neces- 
sary to protect society from defendant’s behav- 
ior and was reasonably related to the underly- 
ing offenses. State v. Tate, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 402 (Tenn. Crim. App. 
May 31, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 782 (Tenn. Oct. 21, 2016). 


Length of defendant’s sefitences for second 
degree murder, attempted voluntary man- 
slaughter, and employing a firearm during the 
commission of a dangerous felony while having 
a prior felony conviction were appropriate be- 
cause the sentences were within the applicable 
ranges; and the trial court identified several 
enhancing factors on the record as defendant 
had one prior felony and one prior misde- 
meanor drug conviction in addition to a prior 
felony conviction for aggravated assault, and he 
was on probation at the time of the current 
offense and previously had a sentence of proba- 
tion revoked. State v. Tate, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 402 (Tenn. Crim. App. 
May 31, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 782 (Tenn. Oct. 21, 2016). 

Record supported the trial court’s findings 
that defendant was a dangerous offender, as 
the offense took place during the day in a public 
location, and the trial court found that consecu- 
tive sentences were necessary to protect the 
public; the trial court did not abuse its discre- 
tion in ordering defendant to serve his sen- 
tences for especially aggravated robbery and 
attempted voluntary manslaughter consecu- 
tively. State v. Steed, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 343 (Tenn. Crim. App. May 
5, 2017). 

Others were in the area when defendant 
began shooting, and thus the trial court did not 
abuse its discretion in applying the enhance- 
ment factor regarding no hesitation to commit a 
crime when the risk to human life was high, 
plus nothing established that the trial court 
wholly departed from the statutes in applying 
the various enhancement factors and within- 
range sentences; thus, there was no abuse of 
discretion in defendant’s sentences of 23 years 
for aggravated robbery, five years for aggra- 
vated assault, and four years for attempted 
voluntary manslaughter. State v. Steed, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 3438 
(Tenn. Crim. App. May 5, 2017). 

Trial court erred when classifying defen- 
dant’s attempt to deliver conviction as a Class 
B felony and requiring 100 percent service of 
the minimum sentence. State v. Pinegar, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 386 
(Tenn. Crim. App. May 16, 2017). 

Defendant’s seven-year sentence for robbery 
was not excessive because it was within the 
sentence range for a Range II multiple offender 
and the presentence report supported the trial 
court’s application of an enhancement factor for 
defendant’s history of criminal convictions. 
State v. Ketchum, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 427 (Tenn. Crim. App. May 
237 2017), 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the trial 
court did not abuse its discretion in denying 


161 


defendant probation because, while he pled 
guilty to the reduced charge of attempted ag- 
gravated sexual battery, the evidence sup- 
ported the conclusion that he committed more 
than one completed aggravated sexual battery 
on his adopted daughter while she was under 
13 years old; he obtained custody of the victim, 
removing her from the guardianship of others 
who could have protected her from him; and the 
trial court’s finding that the presentence report 
was very disturbing supported the conclusion 
that it found the crime to be especially shock- 
ing, reprehensible, offensive, and of an exagger- 
ated degree. State v. Sexton, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 8 (Tenn. Crim. App. 
Jan. 5, 2018). 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the trial 
court did not abuse its discretion in imposing a 
five-year sentence because defendant was eli- 
gible for a sentence of three to six years; and, 
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although the trial court misapplied the en- 
hancement factor that defendant committed 
the crime to gratify his desire for pleasure or 
excitement as that factor was an element of 
attempted aggravated sexual battery, the trial 
court properly found as a separate enhance- 
ment factor that defendant abused a position of 
trust when he terminated the parental rights of 
the victim’s biological parents and then subse- 
quently sexually abused her. State v. Sexton, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 8 
(Tenn. Crim. App. Jan. 5, 2018). 

Defendant’s within-range sentence for at- 
tempted second-degree murder was proper be- 
cause (1) statutory factors were considered, and 
(2) probation was properly denied based on 
avoiding depreciating the seriousness of the 
crime, rather than the crime’s elements. State 
v. Wilson, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 351 (Tenn. Crim. App. May 7, 2018). 


PART 2 
ORGANIZED CRIME 


39-12-201. Short title. 


This part shall be known and may be cited as the “Racketeer Influenced and 
Corrupt Organization (RICO) Act of 1989.” 


History. 
Acts 1989, ch. 591, § 1. 


Cross-References. 
Drug interdiction programs, financial incen- 
tives for counties, title 38, ch. 11, part 2. 
Forfeiture of real property due to illegal 
drug-related activities, § 53-11-452. 


39-12-202. Legislative intent. 


Law Reviews. 

The Use of Collateral Estoppel in Private 
Civil RICO Actions (Laura Ginger), 54 Tenn. L. 
Rev. 31 (1986). 


(a) The general assembly hereby finds and declares that an effective means 
of punishing and deterring criminal activities of organized crime is through the 
forfeiture of profits acquired and accumulated as a result of such criminal 
activities. It is the intent of the general assembly that this part be used by 
prosecutors to punish and deter only such criminal activities. 

(b)\(1) It is not the.intent of the general assembly that isolated incidents of 

felony conduct be prosecuted under this part, but only an interrelated 

pattern of criminal activity, the motive or effect of which is to derive 
pecuniary gain. 

(2) Nor is it the intent of the general assembly that employers or owners 
of businesses or corporations that are licensed to dispense controlled 
substances in this state be subject to this part because of violations of this 
part committed by employees of the businesses or corporations, if the 
employers or owners did not know or have reason to know of the violations. 


39-12-203 CRIMINAL OFFENSES 162 


(3) This section shall be construed to further the intent stated within this 
part. 


History. 
Acts 1989, ch. 591, § 1. 


39-12-203. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1)(A) “Beneficial interest” means either of the following: 

(i) The interest of a person as a beneficiary under any trust arrange- 
ment pursuant to which a trustee or any other person holds legal or 
record title to personal or real property for the benefit of the person; or 

(ii) The interest of a person under any other form of express fiduciary 
arrangement pursuant to which any other person holds legal or record 
title to real or personal property for the benefit of the person; 

(B) “Beneficial interest” does not include the interest of a stockholder in 

a corporation or the interest of a partner in either a general partnership or 

a limited partnership; 

(2) “Documentary material” means any book, paper, document, writing, 
drawing, graph, chart, photograph, phono record, magnetic tape, computer 
print-out, or other data compilation from which information can be obtained 
or from which information can be translated into usable form or other 
tangible item; 

(3) “Enterprise” means any individual, sole proprietorship, partnership, 
corporation, business trust, union chartered under the laws of this state, or 
other legal entity, or any unchartered union, association, or group of 
individuals associated in fact, although not a legal entity, and it includes 
illicit as well as licit enterprises and governmental, as well as other entities, 
including criminal gangs, as defined in § 40-35-121(a); 

(4) “Innocent person” includes bona fide purchasers and victims; 

(5) “Investigative agency” means the office of the attorney general and 
reporter; 

(6) “Pattern of racketeering activity” means engaging in at least two (2) 
incidents of racketeering conduct that have the same or similar intents, 
results, accomplices, victims, or methods of commission or otherwise are 
interrelated by distinguishing characteristics and are not isolated incidents; 
provided, that at least one (1) of such incidents occurred after July 1, 1986, 
and that the last of the incidents occurred within two (2) years after a prior 
incident of racketeering conduct; 

(7) “Person” means any individual or entity holding or capable of holding 
a legal or beneficial interest in property; 

(8) “Personal property” includes any personal property, or any interest in 
personal property, or any right, including bank accounts, debts, corporate 
stocks, patents or copyrights. Personal property and beneficial interest in 
personal property are deemed located where the trustee is, the personal 
property is, or the instrument evidencing the right is; 

(9) “Racketeering activity” means to commit, to attempt to commit, to 
conspire to commit, or to solicit, coerce, or intimidate another person to 
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commit an act for financial gain that is a criminal offense involving 
controlled substances, and the amount of controlled substances involved in 
the offense is included under § 39-17-417(i) and Gj) and its subdivisions or 
involving aggravated sexual exploitation of a minor, especially aggravated 
sexual exploitation of a minor under §§ 39-17-1004(b)(1)(A) and 39-17- 
1005(a)(1) or to commit, attempt to commit, conspire to commit, or to solicit, 
coerce, or intimidate another person to commit a criminal gang offense, as 
defined in § 40-35-121(a); 

(10) “Real property” means any real property situated in this state or any 
interest in the real property, including, but not limited to, any lease of or 
mortgage upon such real property. Real property and beneficial interest in 
real property are deemed to be located where the real property is located; 

(11) “RICO len notice” means the notice described in § 39-12-207; 

(12)(A) “Trustee” means any of the following: 

(i) Any person who holds legal or record title to real or personal 
property in which any other person has a beneficial interest; or 
(ii) Any successor trustee to one (1) of the persons in subdivision 

(12)(A)(@); 

(B) “Trustee” does not include any person serving as a fiduciary ap- 
pointed by a court to administer an estate or acting as a trustee of any 
testamentary trust or as a trustee of any indenture of trust under which 
any bonds have been or are to be issued; and 
(13) “Unlawful debt” means any money or other thing of value constitut- 

ing principal or interest of a debt that is legally unenforceable in this state 
in whole or in part, because the debt was incurred or contracted in violation 
of: 

(A) Chapter 17, part 4 of this title, and the amount of controlled 
substances involved in the violation is included under § 39-17-417(i) or Qj); 

(B) Sections 39-17-1004(b)(1)(A) and 39-17-1005(a)(1), involving espe- 
cially aggravated sexual exploitation of a minor; 

(C) Section 39-13-309, involving trafficking for commercial sex acts; 

(D) Section 39-13-515, involving promoting prostitution; 

(E) Section 39-13-514(b)(3)(A), involving patronizing prostitution; 

(F) Section 39-13-528(a), involving solicitation of a minor; or 

(G) Section 39-13-529, involving soliciting sexual exploitation of a 
minor, exploitation of a minor by electronic means. 


History. 
Acts 1989, ch. 591, § 1; 1992, ch. 937, §§ 1, 2; 
2012, ch. 1090, §§ 1, 2; 2013, ch. 278, § 1. 


NOTES TO DECISIONS 


1. Evidence. of proving, by a preponderance of the evidence, 

Summary-judgment procedures simply do that he is entitled to relief. Black v. Carpenter, 
not apply to a federal habeas court’s final 866 F.3d 734, 2017 FED App. 174P, 2017 US. 
adjudication of an Atkins v. Virginia claim. App. LEXIS 14771 (6th Cir. Aug. 10, 2017). 
Rather, it is the petitioner who has the burden 
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39-12-204. Unlawful activities. 


(a) Itis unlawful for any person who has, with criminal intent, received any 
proceeds derived, directly or indirectly, from a pattern of racketeering activity 
or through the collection of an unlawful debt to use or invest, whether directly 
or indirectly, any part of the proceeds or the proceeds derived from the use or 
investment thereof, in the acquisition of any title to or any right, interest, or 
equity in, real or personal property or in the establishment or operation of any 
enterprise. 

(b) It is unlawful for any person, through a pattern of racketeering activity 
or through the collection of an unlawful debt, to acquire or maintain, directly 
or indirectly, an interest in or control of any enterprise of real or personal 
property. 

(c) It is unlawful for any person employed by, or associated with, any 
enterprise to knowingly conduct or participate, directly or indirectly, in the 
enterprise through a pattern of racketeering activity or the collection of any 
unlawful debt. 

(d) Itis unlawful for any person to conspire or endeavor to violate subsection 
(a), (b) or (ce). 

(e) Multiple and alternative violations of this section shall be alleged in 
multiple separate counts, with the factual basis for the alleged predicate acts 
set forth in each count. A person may only be convicted either of one (1) 
criminal violation of this section, including a conviction for conspiring to 
violate this section, or for one (1) or more of the predicate acts, but not both. 
The state shall not be required to elect submission to the jury of the several 
counts. 

(f) In order to convict a person or persons under this part, based upon a 
conspiracy to violate any subsection of this section, the state must prove that 
there was a meeting of the minds between all co-conspirators to violate this 
part and that an overt act in furtherance of the intention was committed. 


History. Burden of proof, title 39, ch. 11, part 2. 
Acts 1989, ch. 591, § 1. Part definitions, § 39-12-203. 


Cross-References. 
Application for consent to petition to convene 
investigative grand jury, § 40-12-201. 


39-12-205. Penalties. 


(a) Any person convicted of engaging in activity in violation of this part 
commits a Class B felony and, upon conviction, shall be fined not more than 
two hundred fifty thousand dollars ($250,000) or sentenced to imprisonment 
from within Range II, unless the person qualifies for a higher range, or both. 

(b)(1) In lieu of a fine otherwise authorized by law, any person convicted of 
engaging in conduct in violation of this part, through which pecuniary value 
is derived, or by which personal injury or property damage or other loss is 
caused, may be sentenced to pay a fine that does not exceed three (3) times 
the gross value gained or three (3) times the gross loss caused, whichever is 
the greater, plus court costs and the costs of investigation and prosecution, 
reasonably incurred. 
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(2) For the purposes of subdivision (b)(1) “pecuniary value” means: 
(A) Anything of value in the form of money, a negotiable instrument, or 
a commercial interest or anything else, the primary significance of which 
is economic advantage; or 
(B) Any other property or service that has a value in excess of five 
hundred dollars ($500). 
(c) The court shall hold a hearing to determine the amount of the fine 
authorized by subsection (b). 
(d) Any fine imposed pursuant to this section shall be fixed in accordance 
with § 40-35-301. 


History. Immediate revocation of bail for certain of- 
Acts 1989, ch. 591, § 1. fenses, § 40-11-1138. 
Part definitions, § 39-12-203. 


Cross-References. Penalty for Class B felony, § 40-35-111. 


Criminal Sentencing Reform Act, title 40, ch. 
35, 


39-12-206. Civil proceedings — Injunctions — Forfeiture of property 
— Future criminal actions — Statute of limitations. 


(a) Any circuit or chancery court may, after making due provision for the 
rights of innocent persons, in compliance with the Tennessee Rules of Civil 
Procedure, enjoin violations of this part by issuing appropriate orders and 
judgments, including, but not limited to: 

(1) Ordering any defendant to divest the defendant of any interest in any 
enterprise, including real property; 

(2) Imposing reasonable restrictions upon the future activities or invest- 
ments of any defendant, including, but not limited to, prohibiting any 
defendant from engaging in the same type of endeavor as the enterprise in 
which the defendant was engaged in violation of this part; 

(3) Ordering the dissolution or reorganization of any enterprise; 

(4) Ordering the suspension or revocation of a license, permit or prior 
approval guaranteed to any enterprise by any agency of the state; and 

(5) Ordering the forfeiture of the charter of a corporation organized under 
the laws of the state, or the revocation of a certificate authorizing a foreign 
corporation to conduct business within the state, upon finding that the board 
of directors or a managerial agent acting on behalf of the corporation, in 
conducting the affairs of the corporation, has authorized or engaged in 
conduct in violation of this part and that, for the prevention of future 
criminal activity, the public interest requires the charter of the corporation 
forfeited and the corporation dissolved or the certificate revoked. 

(b) All property, real or personal, including money, used in the course of, 
intended for use in the course of, derived from, or realized through, conduct in 
violation of this part is subject to civil forfeiture to the state. No fee paid for 
legal, medical or accounting service shall be subject to forfeiture under this 
section, unless the person or persons to whom such fee was paid had knowledge 
that the funds used to pay the fee were derived from activity in violation of this 
part. The state shall dispose of all forfeited property as soon as commercially 
feasible, subject to the lawful claim of any creditor. If the property is not 
exercisable or transferable for value by the state, the forfeiture shall expire. All 
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forfeitures or dispositions under this section shall be made with due provision 
for the rights of innocent persons. The proceeds realized from forfeiture and 
disposition shall be promptly deposited in the criminal injuries compensation 
fund established by § 40-24-107. 

(c) Property subject to forfeiture under this section may be seized by a law 
enforcement officer upon court process. Seizure without process may be made, 
if: 

(1) The seizure is incident to a lawful arrest or search or any inspection 
under an administrative inspection warrant; or 

(2) The property subject to seizure has been the subject of a prior 
judgment in favor of the state in a forfeiture proceeding based upon this 
section. 

(d) If a seizure occurs under subsection (c), a forfeiture proceeding shall be 
instituted promptly. Property taken or detained under this section shall not be 
subject to replevin, but is deemed to be in the custody of the law enforcement 
officer making the seizure, subject only to the order of the court. When property 
is seized under this section, pending forfeiture and final disposition, the law 
enforcement officer may: 

(1) Place the property under seal; 

(2) Remove the property to a place designated by the court; or 

(3) Require another agency authorized by law to take custody of the 
property and remove it to any appropriate location. 

(e) The office of the attorney general and reporter shall institute all civil 
proceedings and RICO lien notices under this part. In any action brought 
under this section, the circuit or chancery court shall proceed as soon as 
practicable to the hearing and determination. 

(f) In a civil proceeding, relief shall be granted in conformity with the 
principles that govern the granting of injunctive relief from threatened loss or 
damage in other civil cases, except that no showing of special or irreparable 
damage to the person shall have to be made. Pending final determination of a 
proceeding initiated under this section, the court may enter a temporary 
restraining order or a preliminary injunction, may require execution of 
satisfactory performance bond, or may take any other action, including the 
appointment of receiver, upon a showing of immediate danger or significant 
injury, including the possibility that any judgment for money damages might 
be difficult to execute or that such action is necessary to preserve the 
reachability of property subject to civil forfeiture. Following the entry of any 
order of civil forfeiture under this section, the trial court may enter a 
restraining order or injunction, require the execution of a satisfactory perfor- 
mance bond, or take any other action, including the appointment of a receiver, 
that the court deems proper to protect the interests of the plaintiff. 

(g) A final judgment or decree rendered in favor of the state in any criminal 
proceeding under this part shall estop the defendant in any subsequent civil 
action or proceeding as to all matters as to which such judgment or decree 
would be an estoppel as between the parties. 

(h) Notwithstanding any other law, a criminal or civil action or proceeding 
under this part may be commenced at any time within five (5) years after the 
conduct in violation of this part terminates or the cause of action accrues. If a 
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criminal prosecution or civil action or other proceeding is brought, or inter- 
vened in, to punish, prevent or restrain any violation of this part, the running 
of the period of limitations prescribed by this section with respect to any cause 
of action arising under subsection (f) that is based in whole or in part upon any 
matter complained of in any such prosecution action or proceeding shall be 
suspended during the pendency of the prosecution action or proceeding and for 
two (2) years following its termination. | 

(i) The application of one (1) civil remedy under any provision of this part 
shall not preclude the application of any other remedy, civil or criminal, under 
this part or any other law. Civil remedies under this part are supplemental and 
not mutually exclusive. 

(j) It is an element of the burden of proof in the final resolution of any civil 
proceeding instituted pursuant to this section that the defendant committed 
either the requisite predicate acts or a criminal violation of this part. 

(k) In any action in which the plaintiff substantially prevails, including 
preliminary proceedings under subsection (f), the plaintiff shall also recover 
reasonable attorney’s fees in the trial and appellate courts and costs of 
investigation and litigation reasonably incurred. 

(1) Personal service of any process in an action under this section may be 
made upon any person outside the state, if the person was a principal in any 
conduct constituting a violation of this part in this state. The person is deemed 
to have thereby submitted to the jurisdiction of the courts of this state for the 
purposes of this section. 

(m) Forfeited property shall be titled in the name of the state of Tennessee 
and shall be disposed of in accordance with the terms of this subsection (m). 
The office of the attorney general and reporter may contract for property 
management services, including, but not limited to, the collection, securing, 
safekeeping, repair and disposition of property forfeited or seized. The state 
shall self-insure forfeited and seized property, both realty and personalty, 
pursuant to title 12, chapter 3, part 9. Liability claims against the state 
relative to forfeited and seized property shall be presented to the claims 
commission in accordance with its governing sections and rules. 


History. Injunctions, title 29, ch. 23, part 1. 
Acts 1989, ch. 591, § 1; 1990, ch. 977, § 1. Process, title 20, ch. 2. 


FUL fo Suey Remedies, title 29, ch. 23. 


Burden of proof, title 39, ch. 11, part 2. 
Disposition of forfeited property, title 39, ch. 
11, part 7. 


39-12-2007. RICO lien notice — Liens — Title or interest holders — 
Unauthorized conveyances. 


(a) Upon the institution of any civil or criminal proceeding, the investigative 
agency, then or at any time during the pendency of the proceeding, may file a 
RICO lien notice in the official records of any one (1) or more counties. No filing 
fee or other charge is required as a condition for filing the RICO lien notice, and 
the clerk of the court shall, upon the presentation of a RICO lien notice, 
immediately record it in the official records. 

(b) The RICO lien notice shall be signed by the attorney general and 
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reporter or the attorney general and reporter’s designee. The notice shall be in 
such form as the attorney general and reporter prescribes and shall set forth 
the following information: : 

(1) The name of the person against whom the civil or criminal proceeding 
has been brought. In its discretion, the investigative agency may also name 
in the RICO lien notice any other aliases, names, or fictitious names under 
which the person may be known and any corporation, partnership, or other 
entity that is either controlled or entirely owned by the person; 

(2) If known to the investigative agency, the present residence and 
business addresses of the person named in the RICO lien notice and of other 
names set forth in the RICO lien notice; 

(3) A reference to the civil or criminal proceeding, stating: 

(A) That a proceeding under this part has been brought against the 
person named in the RICO lien notice; 

(B) The name of the county or counties in which the proceeding has 
been brought; and 

(C) If known to the investigative agency at the time of filing the RICO 
lien notice, the case number of the proceeding; 

(4) A statement that the notice is being filed pursuant to this part; and 

(5)(A) The name and address of the investigative agency filing the RICO 

lien notice and the name of the individual signing the RICO lien notice. 

(B) A RICO lien notice shall apply only to one (1) person and, to the 
extent applicable, any other aliases, names or fictitious names, including 
names of corporations, partnerships, or other entities, to the extent 
permitted in subdivision (b)(1). 

(C) A separate RICO lien notice shall be filed for each person against 
whom the investigative agency desires to file a RICO lien notice under this 
section. 

(c) The investigative agency shall, as soon as practicable after the filing of 
each RICO lien notice, furnish to the person named in the notice either a copy 
of the recorded notice or a copy of the notice with a notation on the notice of the 
county or counties in which the notice has been recorded. The failure of the 
investigative agency to furnish a copy of the notice under this subsection (c) 
shall not invalidate or otherwise affect the notice. 

(d)(1) The filing of a RICO lien notice creates, from the time of its filing, a 

lien in favor of the state on the following property of the person named in the 

notice and against any other names set forth in the notice: 

(A) Any real or personal property situated in the county where the 
notice is filed then or thereafter owned by the person or under any of the 
names; and 

(B) Any beneficial interest in real or personal property situated in the 
county where the notice is filed then or thereafter owned by the person or 
under any of the names. 

(2) The lien shall commence and attach as of the time of filing of the RICO 
lien notice and shall continue until expiration, termination, or release of the 
notice pursuant to § 39-12-208. The lien created in favor of the state shall be 
superior and prior to the interest of any other person in the real or personal 
property or beneficial interest, if the interest is acquired subsequent to the 
filing of the notice. 
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(e) In conjunction with any civil proceeding: 

(1) The investigative agency may file a lis pendens in any county without 
prior court order; in such case, any person acquiring an interest in the 
subject real property or beneficial interest, if the real property or beneficial 
interest is acquired subsequent to the filing of lis pendens, shall take the 
interest subject to the civil proceeding and any subsequent judgment of 
forfeiture; and 

(2) If a RICO lien notice has been filed, the investigative agency may 
name as defendant, in addition to the person named in the notice, any person 
acquiring an interest in the real or personal property or beneficial interest 
subsequent to the filing of the notice. If a judgment of forfeiture is entered in 
the proceeding in favor of the state, the interest of any person in the property 
that was acquired subsequent to the filing of the notice shall be subject to the 
notice and judgment of forfeiture. 

(f)(1) A trustee who acquires actual knowledge that a RICO lien notice or a 

civil proceeding or criminal proceeding has been filed against any person for 

whom the trustee holds legal or record title to real or personal property shall 
immediately furnish to the investigative agency the following: 

(A) The name and address of the person, as known to the trustee; 

(B) The name and address, as known to the trustee, of each other 
person for whose benefit the trustee holds title to the real or personal 
property; and 

(C) If requested by the investigative agency, a copy of the trust 
agreement or other instrument pursuant to which the trustee holds legal 
or record title to the real or personal property. 

(2) Any trustee who fails to comply with this subsection (f) commits a 
Class A misdemeanor. 

(g)(1) Any trustee who conveys title to real or personal property for which, 

at the time of the conveyance, a RICO lien notice naming a person who, to 

the actual knowledge of the trustee, holds a beneficial interest in the trust 
has been filed in the county where the real or personal property is situated 
is liable to the state for the greatest of: 

(A) The amount of proceeds received directly by the person named in 
the RICO lien notice; 

(B) The amount of proceeds received by the trustee as a result of the 
conveyance and distributed to the person named in the RICO lien notice; 
or 

(C) The fair market value of the interest of the person named in the 
RICO lien notice in the real or personal property so conveyed. 

(2) However, if the trustee conveys the real or personal property and holds 
the proceeds that would otherwise be paid or distributed to the beneficiary or 
at the direction of the beneficiary or the beneficiary’s designee, the trustee’s 
liability shall not exceed the amount of the proceeds so held for so long as the 
proceeds are held by the trustee. 

(h) The filing of a RICO lien notice shall not constitute a lien on the record 
title to real or personal property as owned by the trustee, except to the extent 
that the trustee is named in the RICO lien notice. The investigative agency 
may bring a civil proceeding in any circuit or chancery court against the 
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trustee to recover from the trustee the amount set forth in subsection (g), and 
the state shall also be entitled to recover investigative costs and attorney’s fees 
incurred by the investigative agency. ; 

(i) The filing of a RICO lien notice shall not affect the use to which real or 
personal property or a beneficial interest owned by the person named in the 
RICO lien notice may be put, or the right of the person to receive any rents, or 
other proceeds resulting from the use and ownership, but not the sale, of the 
property, until a judgment of forfeiture is entered. 

(j)(1) This section shall not apply to any conveyance by a trustee pursuant 

to a court order, unless such court order is entered in an action between the 

trustee and beneficiary. 

(2) Unless the trustee has actual knowledge that a person owning a 
beneficial interest in the trust is named in a RICO lien notice or is otherwise 
a defendant in a civil proceeding, this section shall not apply to: 

(A) Any conveyance by the trustee required under the terms of the trust 
agreement, which trust agreement is a matter of public record prior to the 
filing of the RICO lien notice; or 

(B) Any conveyance by the trustee to all of the persons who own 
beneficial interests in the trust. 

(k) Upon the entry of a final judgment of forfeiture in favor of the state of 
Tennessee, the title of the state to the forfeited property shall: 

(1) In the case of real property, or a beneficial interest in the real property, 
relate back to the date of filing of the RICO lien notice in the official records 
of the county where the real property or a beneficial interest in the real 
property is located; and if no RICO lien notice is filed, then to the date of the 
filing of any notice of lis pendens under subsection (e) in the official records 
of the county where the real property or a beneficial interest in it is located; 
and if no RICO lien notice or notice of lis pendens is filed, then to the date of 
the recording of the final judgment of forfeiture in the official records of the 
county where the real property or a beneficial interest in the real property is 
located; and 

(2) In the case of personal property, or a beneficial interest in it, relate 
back to the date the personal property or the beneficial interest in it was 
seized by the state, or the date of filing of the RICO lien notice in the official 
records of the county where the personal property or a beneficial interest in 
the personal property is located; but if the property was not seized and no 
RICO lien notice was filed, then to the date of the recording of the final 
judgment of forfeiture in the official records of the county where the personal 
property, or a beneficial interest in the personal property, is located. 

(1) If real or personal property, or a beneficial interest in the real or personal 
property, subject to forfeiture is conveyed, alienated, disposed of, or otherwise 
rendered unavailable for forfeiture after the filing of the RICO lien notice, or 
after the filing of a civil proceeding or criminal proceeding, whichever is earlier, 
the attorney general and reporter may institute an action in any circuit or 
chancery court against the person named in the RICO lien notice or the 
defendant in the civil proceeding or criminal proceeding; and the court shall 
enter final judgment against the person named in the RICO lien notice or the 
defendant in the civil proceeding or criminal proceeding in an amount equal to 
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the fair market value of the property or any beneficial interest in the real or 
personal property, together with investigative costs and attorney’s fees in- 
curred by the investigative agency in the action. If a civil proceeding is 
pending, such action shall be filed only in the court where such civil proceeding 
is pending. 

(m) If real or personal property, or a beneficial interest in the real or 
personal property, subject to forfeiture is conveyed, alienated, or otherwise 
disposed of after the filing of the RICO lien notice, or after the filing of a civil 
proceeding or criminal proceeding, whichever is earlier, the state may treat the 
disposal as a fraudulent and preferential conveyance. 

(n) Notwithstanding any other provision of this section, any person who has 
perfected a security interest in real or personal property, or a beneficial 
interest in it, for the payment of an enforceable debt or other similar obligation 
prior to the filing of a RICO lien notice or a lis pendens in reference to the 
property or interest may foreclose the interest as otherwise provided by law. 
The foreclosure of the interest shall, insofar as it is practicable, be made in 
such a fashion that it will not otherwise interfere with a forfeiture under this 
part. 


History. 
Acts 1989, ch. 591, § 1. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


39-12-208. RICO lien notice — Term — Renewal — Release — Termi- 
nation. 


(a) The term of a RICO lien notice shall be for a period of six (6) years from 
the date of filing, unless a renewal RICO lien notice has been filed by the 
investigative agency; in such case, the term of the renewal RICO lien notice 
shall be for a period of six (6) years from the date of its filing. The investigative 
agency shall be entitled to only one (1) renewal of the RICO lien notice. 

(b) The investigative agency filing a RICO lien notice may release, in whole 
or in part, the RICO lien notice or may release any specific real or personal 
property or beneficial interest from the RICO lien notice, upon such terms and 
conditions as it may determine. A release of a RICO lien notice executed by the 
investigative agency may be filed in the official records of any county. No 
charge or fee shall be imposed for the filing of a release of a RICO lien notice. 

(c) If no civil proceeding has been instituted by the investigative agency 
seeking a forfeiture of any property owned by the person named in the RICO 
lien notice, the acquittal in the criminal proceeding of the person named in the 
RICO lien notice, or the dismissal of the criminal proceeding shall terminate 
the RICO lien notice. In such case, the filing of the RICO lien notice shall be of 
no effect. If a civil proceeding has been instituted, and if the criminal 
proceeding has been dismissed or the person named in the RICO lien notice 
has been acquitted in the criminal proceeding, the RICO lien notice shall 
continue for the duration of the civil proceeding. 

(d) If no civil proceeding is then pending against the person named in a 
RICO lien notice, the person named in the RICO lien notice may institute an 
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action in the county where the notice has been filed against the investigative 
agency that filed the notice seeking a release or extinguishment of the notice. 
In such case: . 

(1) The court shall, upon the motion of the person named in the RICO lien 
notice, immediately enter an order setting a date for hearing, which date 
shall be not less than five (5) nor more than ten (10) days after the suit has 
been filed; and the order, along with a copy of the complaint, shall be served 
on the investigative agency within three (3) days after the institution of the 
suit. At the hearing, the court shall take evidence on the issue of whether 
any real or personal property or beneficial interest owned by the person is 
covered by the RICO lien notice or is otherwise subject to forfeiture under 
this part; unless the investigative agency shows probable cause that the 
RICO lien notice is applicable to the person or that any real or personal 
property or beneficial interest owned by the person is subject to forfeiture 
under this part, the court shall enter a judgment extinguishing the RICO 
lien notice or releasing the real or personal property or beneficial interest 
from the RICO lien notice; 

(2) The court shall immediately enter its order releasing from the RICO 
lien notice any specific real or personal property or beneficial interest, if a 
sale of the real or personal property or beneficial interest is pending and the 
filing of the notice prevents the sale of the property or interest; provided, 
that the proceeds resulting from the sale of the real or personal property or 
beneficial interest shall be deposited to the credit of the clerk of the court, 
subject to the further order of the court; and 

(3) At the hearing set forth in subdivision (d)(1), the court may release any 
real or personal property or beneficial interest from the RICO lien notice, 
upon the posting by the person of such security as is equal to the value of the 
real or personal property or beneficial interest owned by the person. 

(e) If a civil proceeding is pending against a person named in a RICO lien 
notice, the court, upon motion by the person, may grant the relief set forth in 
this section. 


History. Cross-References. 
Acts 1989, ch. 591, § 1. Part definitions, § 39-12-203. 


39-12-209. Investigative agencies — Oaths — Subpoenas — Evidence. 


(a) If, pursuant to the civil enforcement provisions of this part, the investi- 
gative agency has reason to believe that a person or other enterprise has 
engaged in, or is engaging in, activity in violation of this part, the investigative 
agency may administer oaths or affirmations, subpoena witnesses or material, 
and collect evidence pursuant to the Tennessee Rules of Civil Procedure. 

(b) If matter that the investigative agency seeks to obtain by the subpoena 
is located outside the state, the person or enterprise subpoenaed may make the 
matter available to the investigative agency or its representative for exami- 
nation at the place where the matter is located. The investigative agency may 
designate representatives, including officials of the jurisdiction in which the 
matter is located, to inspect the matter on its behalf and may respond to 
similar requests from officials of other jurisdictions. 
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(c) Upon failure of a person or enterprise without lawful excuse to obey a 
subpoena, and after reasonable notice to the person or enterprise, the inves- 
tigative agency may apply to the circuit or chancery court for the judicial 
district in which the person or enterprise resides, is found, or transacts 
business for an order compelling compliance. 


History. Cross-References. 
Acts 1989, ch. 591, § 1. Part definitions, § 39-12-2038. 


39-12-210. Remedies of creditors and innocent persons. 


(a) Any creditor or innocent person who has an interest in any real or 
personal property that is the subject of any civil suit filed by the investigative 
agency shall have the right to intervene in the civil suit. 

(b)(1) If there is no civil suit pending, any creditor or innocent person who 

has an interest in any real or personal property that is the subject of any 

RICO lien notice may apply to the investigative agency for a release of the 

property. The investigative agency shall, within thirty (30) days of such 

application, either release the property or deny the application. If the 
investigative agency denies the application for relief, the creditor or innocent 
person may petition the appropriate chancery or circuit court for release of 
the lien. The hearing shall be held within thirty (30) days of receipt of 
process by the investigative agency. 

(2) Upon application for release or hearing pursuant to this section, the 
real or personal property, or portion of the real or personal property in which 

a creditor or innocent person has an interest, shall be released, upon a 

finding that the creditor or innocent person is not a participant with the 

defendant in the enterprise or racketeering activity, and did not know, or 
have reason to know, of such activity prior to the filing of a RICO lien notice. 

(c) The remedies provided to creditors and innocent persons in this section 

_are in addition to any other rights or remedies provided by this part or by law. 


History. Cross-References. 
Acts 1989, ch. 591, § 1. Part definitions, § 39-12-2038. 
PART 3 


CRIMES OF FORCE OR VIOLENCE 


39-12-301. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Acting in concert”, as used in this part, means such conduct that 
would make one criminally responsible pursuant to § 39-11-401, § 39-11- 
402, or § 39-11-403; and 

(2) “Crime of force or violence” means any of the following felony offenses: 

(A) Aggravated assault as defined in § 39-13-102(a)(1); 
(B) Robbery as defined in § 39-13-401; and 
(C) Aggravated burglary as defined in § 39-14-403. 


39-12-302 


History. 
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Acts 2012, ch. 725, § 2. 


39-12-302. Higher classification for crime of force or violence when 


acting in concert. 


(a) Acrime of force or violence committed while acting in concert with two 
(2) or more other persons shall be classified one (1) classification higher than 
if it was committed alone. 

(b) The indictment shall charge that the offense was committed while acting 
in concert with two (2) or more other persons. 


History. 


Acts 2012, ch. 725, § 3. 


Section 


39-13-101. 
39-13-102. 
39-13-103. 
39-13-104. 
39-13-105. 
39-13-106. 
39-13-107. 
39-13-108. 
39-13-109. 
39-13-110. 
39-13-111. 
39-13-112. 
39-13-113. 
39-13-114. 
39-13-115. 


39-13-201. 
39-13-202. 


39-13-202. 


39-13-203, 
39-13-204. 
39-13-205. 
39-13-206. 
39-13-207. 
39-13-208. 
39-13-209. 
39-13-210. 
39-13-211. 
39-13-212. 
39-13-2113. 
39-13-214. 
39-13-215. 
39-13-216. 
39-13-217. 
39-13-218. 


CHAPTER 13 
OFFENSES AGAINST PERSON 


Part 1. Assaultive Offenses 


Assault. 

Aggravated assault. 

Reckless endangerment. 

Effective consent. 

Other offenses — Physical injury to victim. 

Vehicular assault. 

Fetus as victim. 

Rules and regulations regarding transmission of HIV — Quarantine — Violations. 
Criminal exposure to HIV, HBV, HCV — Defenses — Penalty. 
Female genital mutilation. 

Domestic assault. 

HIV testing for assault victims — Reporting — Payment for testing. 
Violation of an order of protection or restraining order. 
Communicating a threat concerning a school employee. 

Aggravated vehicular assault. 


Part 2. Criminal Homicide 


Criminal homicide. 

First degree murder. [Effective until January 1, 2019. See the version effective on 
January 1, 2019.] | 

First degree murder. [Effective on January 1, 2019. See the version effective until 
January 1, 2019.] 

Intellectually disabled defendants — Death sentence prohibited. 

Sentencing for first degree murder. 

Waiver of jury trials of first degree murder. 

Appeal and review of death sentence. 

Sentencing where death penalty is not sought. 

Notice of penalty to be sought for capital offenses. 

[Obsolete.] 

Second degree murder. 

Voluntary manslaughter. 

Criminally negligent homicide. 

Vehicular homicide. 

“Another” and “another person” to include fetus of a human being. 

Reckless homicide. 

Assisted suicide. 

Priority in case docketing. 

Aggravated vehicular homicide. 
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Section 


39-13-301. 
39-13-302. 
39-13-303. 
39-13-304. 
39-13-305. 
39-13-306. 
39-13-307. 
39-13-308. 
39-13-309. 
39-13-310. 
39-13-311. 
39-13-312. 
39-13-313. 
39-13-314. 
39-13-315. 


39-13-401. 
39-13-402. 
39-13-4083. 
39-13-404. 


39-13-501. 
39-13-502. 
39-13-503. 
39-13-504. 
39-13-505. 
39-13-506. 
39-13-507. 
39-13-508. 
39-13-509. 
39-13-510. 
39-13-511. 
39-13-512. 
39-13-513. 
39-13-514. 
39-13-515. 
39-13-516. 
39-13-517. 
39-13-518. 


39-13-519. 


39-13-520. 


39-13-521. 
39-13-522. 
39-13-523. 
39-13-524. 
39-13-525. 
39-13-526. 
39-13-527. 
39-13-528. 
39-13-529. 


39-13-530. 
39-13-531. 


39-13-532. 
39-13-533. 


OFFENSES AGAINST PERSON 


Part 3. Kidnapping and False Imprisonment 


Part definitions. 

False imprisonment. 

Kidnapping. 

Aggravated kidnapping. 

Especially aggravated kidnapping. 

Custodial interference. 

Involuntary labor servitude — Restitution. 

Trafficking for forced labor or services. 

Trafficking for commercial sex act. 

Separate offenses — §§ 39-13-308 and 39-13-309. 
Violations by corporations. 

Manner in which proceeds from forfeitures are distributed and used. 
Tennessee Human Trafficking Resource Center Hotline Act. 
Offense of human trafficking. 

Offense of advertising commercial sexual abuse of a minor. 


Part 4. Robbery 


Robbery. 

Aggravated robbery. 
Especially aggravated robbery. 
Carjacking. 


Part 5. Sexual Offenses 


Definitions for §§ 39-13-501 — 39-13-511. 

Aggravated rape. 

Rape. 

Aggravated sexual battery. 

Sexual battery. 

Mitigated statutory rape — Statutory rape — Aggravated statutory rape. 
[Repealed.] 

Abolition of common law offenses of seduction and criminal conversation. 
Sexual contact with a minor — Sexual contact by an authority figure. 
[Unconstitutional.] 

Indecent exposure. 

Prostitution — Definitions. 

Prostitution — Defenses. 

Patronizing prostitution — Unacceptable defenses. 

Promoting prostitution — Unacceptable defenses. 

Aggravated prostitution. 

Public indecency. 


Continuous sexual abuse of a child — Felony offense — Penalties — Notice identifying 


multiple acts of sexual abuse of a child. 


Forensic medical examination of victims of sexually oriented crime — Protocol for 


collection and processing of sexual assault evidence kits and hold kits. 


Creation of model policy for handling, maintenance and testing of sexual assault 


evidence kits and hold kits. 


HIV testing of persons convicted of sexual offenses — Release of test results. 


Rape of a child. 

Punishment for certain sex offenders. 

Sentence of community supervision for life. 

Release from community supervision. 

Violations of community supervision — Venue for violations. 
Sexual battery by an authority figure. 

Offense of solicitation of a minor. 


Offense of soliciting sexual exploitation of a minor — Exploitation of a minor by 


electronic means. 


Forfeiture of any conveyance or real or personal property used in a sexual offense 


committed against minors — Child abuse fund. 
Aggravated rape of a child. 
Statutory rape by an authority figure. 
Offense of promoting travel for prostitution. 


39-13-101 


Section 


39-13-601. 
39-13-602. 
39-13-603. 
39-13-604. 
39-13-6085. 
39-13-606. 
39-13-607. 
39-13-608. 
39-13-609. 


39-13-610. 


39-13-701. 
39-13-702. 
39-13-703. 
39-13-704. 


39-13-705. 
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Part 6. Invasion of Privacy 


Wiretapping and electronic surveillance — Prohibited acts — Excéptions. 

Penalty for violations. 

Civil actions — Injunctive relief — Damages — Defenses — Limitation of actions. 

Interception of cellular or cordless telephone transmissions. 

Unlawful photographing in violation of privacy. 

Electronic tracking of motor vehicles. 

Observation without consent. 

Offense of interception of radio frequency transmission to flee from criminal offense. 

Freedom from Unwarranted Surveillance Act — Use of drones to gather evidence or 
information — Standing to initiate civil action against law enforcement agency. 

Search warrant required to obtain location information of an electronic device — 
Exceptions to warrant requirement — Admissibility into evidence. 


Part 7. Standardized Treatment for Sex Offenders 


Short title. 

Legislative intent. 

Part definitions. 

Sex offender treatment board — Creation — Membership — Term — Duties — 
Immunity from liability. 

Evaluation and identification. 

Treatment and monitoring of offenders. 

Treatment services to conform with board standards. 

Surcharge. 


Part 8. Terrorism Prevention and Response Act of 2002 


Short title. 

Legislative intent. 

Part definitions. 

Intentional release of dangerous chemical or hazardous material with intent of causing 
harm. 

Commission of act of terrorism. 

Weapons of mass destruction. 

Provision of support or resources to designated entity or to persons committing or 
attempting an act of terrorism — Exception. 

Distribution or delivery of any substance as an act of terrorism or as a hoax. 

Religious justification for violence or criminal activity prohibited. 

Forfeiture of property associated with terrorist acts. 

Civil action available to victims. 

Immunity for report of suspicious activity or behavior. 


Part 9. Surveillance by Unmanned Aircraft 


Part definitions. 

Lawful capture of images — Use for lawful purposes. 

Unlawful capture of image with intent to conduct surveillance a misdemeanor offense 
— Defense. 

Possession or distribution and use of unlawfully captured images — Misdemeanor 
offenses — Separate images constitute separate offenses — Defenses. 

Use of unlawfully captured images as evidence — Disclosure of images limited. 

Applicability of part. 

Construction of part. 


PART 1 
ASSAULTIVE OFFENSES 


39-13-101. Assault. 


(a) A person commits assault who: 


177 OFFENSES AGAINST PERSON 39-13-101 
(1) Intentionally, knowingly or recklessly causes bodily injury to another; 
(2) Intentionally or knowingly causes another to reasonably fear immi- 

nent bodily injury; or 

(3) Intentionally or knowingly causes physical contact with another and a 
reasonable person would regard the contact as extremely offensive or 
provocative. 

(b)(1) Assault under: 

(A) Subdivision (a)(1) is a Class A misdemeanor, punishable by incar- 
ceration and a fine not to exceed fifteen thousand dollars ($15,000); 

(B) Subdivision (a)(2) is a Class A misdemeanor; and 

(C) Subdivision (a)(3) is a Class B misdemeanor. 

(2) Any conduct by an inmate against a correctional officer, guard, jailer, 
or other full-time employee of a penal institution, local jail, or workhouse, 
that would constitute an assault under subdivision (a)(1) shall be reported 
by the managing authority of the institution to the appropriate district 
attorney general for prosecution. 

(3) In addition to any other punishment that may be imposed for a 
violation of this section, if the relationship between the defendant and the 
victim of the assault is such that the victim is a domestic abuse victim as 
defined in § 36-3-601, and if, as determined by the court, the defendant 
possesses the ability to pay a fine in an amount not in excess of two hundred 
dollars ($200), then the court shall impose a fine at the level of the 
defendant’s ability to pay, but not in excess of two hundred dollars ($200). 
The additional fine shall be paid to the clerk of the court imposing sentence, 
who shall transfer it to the state treasurer, who shall credit the fine to the 
general fund. All fines so credited to the general fund shall be subject to 
appropriation by the general assembly for the exclusive purpose of funding 
family violence shelters and shelter services. Such appropriation shall be in 
addition to any amount appropriated pursuant to § 67-4-411. 

(c) For purposes of this section and § 39-13-1002, “health care provider” 


means a person who is licensed, certified or otherwise authorized or permitted 
by the laws of this state to administer health care in the ordinary course of 
business in the practicing of a profession. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 11; 
2002, ch. 649, § 1; 2009, ch. 412, § 1; 2010, ch. 
981, § 2; 2013, ch. 325, §§ 1, 3; 2016, ch. 1052, 
OT wUls, Cl 20, 6 o 1, 


Sentencing Commission Comments. This 
section is the generic misdemeanor assault 
offense. “Bodily injury,” broadly defined in 
§ 39-11-106, includes abrasions and cuts, 
physical pain, illness or impairment. 
Subdivision (a)(3) extends beyond “bodily in- 
jury” and proscribes physical contact that a 
“reasonable person” would consider extremely 
offensive or provocative. Since bodily injury is 
more harmful than physical contact, it is pun- 
ished if done intentionally, knowingly or reck- 


lessly. Both fear of bodily injury and physical 
contact must be done intentionally or know- 
ingly to constitute assault; recklessness is not 
sufficient. 

When bodily injury results or is reasonably 
feared, the offense is a Class A misdemeanor. If 
only physical contact which is extremely offen- 
sive or provocative occurs, the offense is a Class 
B misdemeanor. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Amendments. 
The 2018 amendment, in (b), rewrote former 
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(1)(A) which read: “Assault is a Class A misde- 
meanor unless the offense is committed under 
subdivision (a)(3), in which event assault is a 
Class B misdemeanor; provided, that, if the 
offense is committed against a law enforcement 
officer or a health care provider acting in the 
discharge of the provider’s duty, then the maxi- 
mum fine shall be five thousand dollars 
($5,000).”, added present (1)(B) and (1)(C), re- 
designated former (1)(B) and (2) as present (2) 
and (3), respectively, and substituted “the man- 
aging authority of the institution” for “the de- 
partment of correction” in present (2). 


Effective Dates. 
Acts 2018, ch. 925, § 5. July 1, 2018. 


Cross-References. 

Attempt, § 39-12-101. 

Child sexual abuse, title 37, ch. 1, part 6. 

Criminal injuries compensation claim proce- 
dure for child sexual abuse victims, § 29-13- 
108. 

Criminal injuries compensation for child 
sexual abuse victims, § 29-13-106. 

Criminal injuries compensation fund privi- 
lege tax upon persons committing sexual of- 
fenses upon children, § 40-24-107. 

Culpability, title 39, ch. 11, part 3. 

Jury providing punishment for less than one 
year, § 40-20-1038. 

Limitation of actions in prosecutions for of- 
fenses committed against children, § 40-2-101. 
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Notification to victim that family member or 
household member who was arrested for as- 
sault may be released on bond, § 36-3-615. 

Penalties for Class A and B misdemeanors, 
§ 40-35-111. 

Robbery, §§ 39-13-401, 39-13-402. 

Spousal abuse, title 36, ch. 3, part 6. 

Title definitions, § 39-11-106. 

Weapons, title 39, ch. 17, part 13. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 27.103, 32.64, 32.131. 

Tennessee Jurisprudence, 3 Tenn. Juris., As- 
sault and Battery, § 1; 10 Tenn. Juris., Double 
Jeopardy, § 11; 14 Tenn. Juris., Homicide, 
8§ 32, 33, 62; 21 Tenn. Juris., Rape, §§ 7, 8; 22 
Tenn. Juris., Robbery, § 4. 


Law Reviews. 

Defusing Bomb-Blast Terrorism: A Legal Sur- 
vey of Technological and Regulatory Alterna- 
tives, 66 Tenn. L. Rev. 177 (1999). 

Denying the Dyad: How Criminalizing Preg- 
nant Drug Use Harms the Baby, Taxpayers and 
Vulnerable Women, 82 Tenn. L. Rev. 745 (2015). 

No Safe Harbors: Examining the Shift From 
Voluntary Treatment Options to Criminaliza- 
tion of Maternal Drug Use in Tennessee, 46 U. 
Mem. L. Rev. 203 (2015). 

The Proposed Tennessee Criminal Code — 
General Interpretive Provisions and Culpabil- 
ity, 41 Tenn. L. Rev. 131 (1975). 


NOTES TO DECISIONS 


Analysis 


. Relationship with Other Laws. 

. Elements. 

. —‘Intentionally and Knowingly.” 

. —‘Extremely Offensive or Provocative” 
Physical Contact. 

. —Causation. 

. Election of Offenses. 

. Multiple Convictions. 

. Combination With 
Charges. 

9. Lesser Included Offense. 

10. Consent of Victim. 

11. Sufficiency of Evidence. 

12. Jury Instructions. 

18. Sentencing. 

14. Double Jeopardy Violation. 

15. Fresh Complaint Evidence. 


Ce No 


congo oO 


Additional Criminal 


1. Relationship with Other Laws. 
Tennessee state offense of solicitation to com- 
mit aggravated assault involves conduct that 
presents a serious potential risk of physical 
injury to another, and involves the same kind of 
purposeful, violent and oppressive conduct as 
the enumerated offenses; it therefore qualifies 
as a “violent felony” under 18 U.S.C. 
§ 924(e)(2)(B)(2). United States v. Benton, 639 


F.3d 723, 2011 U.S. App. LEXIS 9940, 2011 
FED App. 128P (6th Cir. May 17, 2011). 

Because the crime of solicitation to commit 
ageravated assault was at least one step re- 
moved from the requisite level of force contem- 
plated in 18 U.S.C. § 924(e)(2)(B)(1), it did not 
qualify as a “violent felony” under the first 
prong of the definition. United States v. Benton, 
639 F.3d 723, 2011 U.S. App. LEXIS 9940, 2011 
FED App. 128P (6th Cir. May 17, 2011). 

T.C.A. § 39-13-111(b) does not categorically 
qualify as a misdemeanor crime of domestic 
violence for purposes of 18 U.S.C. § 922(¢)(9). 
Violation of a statute that builds on T.C.A. 
§ 39-13-101 but makes it a crime only to cause 
“bodily injury,” serious or not, does not require 
the use of violent force. United States v. Castle- 
man, 695 F.3d 582, 2012 FED App. 344P, 2012 
U.S. App. LEXIS 19635 (6th Cir. Sept. 19, 
2012). 


2. Elements. 

For Armed Career Criminal Act (ACCA) pur- 
poses, predicate felonies did not have to be in 
the indictment or proven beyond a reasonable 
doubt; however, defendant’s conviction under 
former T.C.A. § 39-13-102, which included 
recklessness through its incorporation of T.C.A. 
§ 39-13-101, was not a categorically violent 
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felony under either the “use of physical force” or 
“otherwise” clause of the ACCA. United States 
v. McMurray, 653 F.3d 367, 2011 FED App. 
202P, 2011 U.S. App. LEXIS 16025 (6th Cir. 
Aug. 4, 2011). 


3. —“Intentionally and Knowingly.” 

Defendant’s conviction for aggravated as- 
sault required the state to establish beyond a 
reasonable doubt that the defendant’s actions 
were intentional or knowing, as defined by the 
criminal code; proof that occupants of a house 
were fearful when shots were fired into the 
house, while essential to establishing the actus 
reus, did not in any way establish this mens rea 
element, and defendant’s conviction could not 
stand on the basis of such evidence. State v. 
Wilson, 924 S.W.2d 648, 1996 Tenn. LEXIS 361 
(Tenn. 1996). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated burglary, given 
that after forcefully entering the room, defen- 
dant continued to press further and further 
into the room, and he retreated only after 
seeing that there was another person in the 
room and the victim started screaming, and 
thus it was shown that defendant entered the 
room without consent and that he intended to 
cause fear of bodily injury, if not actual injury. 
State v. Johnson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 872 (Tenn. Crim. App. Nov. 
18, 2016). 

Evidence supported defendant’s conviction 
for aggravated assault by use of a skillet as a 
deadly weapon because the victim, defendant’s 
then spouse, after arguing and consuming alco- 
hol with defendant for some time before falling 
asleep on a sofa was jarred awake when defen- 
dant struck the victim in the head with an iron 
skillet, causing the victim pain and leaving the 
victim with a large knot and a cut on the top of 
the victim’s head. State v. Lamb, — $.W.3d —, 
2016 Tenn. Crim. App. LEXIS 891 (Tenn. Crim. 
App. Nov. 30, 2016). 


4, —“Extremely Offensive or Provocative” 
Physical Contact. 

No reasonable jury could conclude that de- 
fendant committed an assault by “extremely 
offensive or provocative” physical conduct, 
where defendant, using a knife, stuck the vic- 
tim’s finger and stabbed the victim’s palm; 
examples of extremely offensive and provoca- 
tive contact include kissing without one’s con- 
sent, cutting one’s hair without consent, or 
spitting in one’s face. State v. Smiley, 38 S.W.3d 
521, 2001 Tenn. LEXIS 74 (Tenn. 2001). 


5. —Causation. 

The defendant’s conduct was a proximate 
cause of the victim’s serious bodily injury so as 
to justify a conviction for aggravated assault. 
State v. Baggett, 836 S.W.2d 593, 1992 Tenn. 
Crim. App. LEXIS 348 (Tenn. Crim. App. 1992). 
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6. Election of Offenses. 

Because the State adduced proof of more 
than one incident that each matched the alle- 
gations of the charging instrument, the election 
of offenses doctrine was implicated; the State’s 
proof at trial allowed the jury to consider two 
incidents as each matching the single charge in 
the indictment for an aggravated assault, com- 
mitted by violating an order of protection. State 
v. Smith, 492 S.W.3d 224, 2016 Tenn. LEXIS 
383 (Tenn. June 24, 2016). 

Defendant’s aggravated assault conviction 
had to be reversed because the State’s failure to 
elect an offense as to the aggravated assault 
charge, and the trial court’s failure to require 
the State to do so, resulted in plain error; 
because the State failed to elect the specific 
instance for which it wanted the jury to con- 
sider for the charge, a clear and unequivocal 
rule of law was breached, and defendant’s con- 
stitutional right to a unanimous verdict was 
adversely affected. State v. Smith, 492 S.W.3d 
224, 2016 Tenn. LEXIS 383 (Tenn. June 24, 
2016). 

Neither defendant nor co-defendant one was 
entitled to relief based on their claims that the 
state failed to elect offenses as: (1) they were 
charged in the indictment with aggravated as- 
sault for intentionally and/or knowingly caus- 
ing serious bodily injury to the victim; (2) the 
proof did not establish multiple offenses of 
aggravated assault such that the state was 
required to make an election; and (3) the trial 
court merged the assault convictions into their 
respective convictions for attempted first-de- 
gree murder and facilitation of attempted first- 
degree murder. State v. Brawner, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 269 (Tenn. Crim. 
App. May 3, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 673 (Tenn. Sept. 18, 2012). 


7. Multiple Convictions. 

Defendant’s convictions for assault and do- 
mestic assault violated double jeopardy under 
U.S. Const. amend. VI and Tenn. Const. art. I, 
§ 10 because all of the elements of assault were 
included in domestic assault and even though 
domestic assault included an element that as- 
sault did not the reverse was not true. State v. 
Freitas, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 762 (Tenn. Crim. App. Oct. 7, 2016). 


8. Combination With Additional Criminal 
Charges. 

In a home invasion case were the defendants 
were also convicted of aggravated burglary and 
aggravated robbery, defendants’ separate con- 
victions for especially aggravated kidnapping of 
victim did not violate due process where the 
confinement of the victim was beyond that 
necessary to commit robbery, where it lessened 
the risk of defendant’s detection, and where it 
increased the victim’s risk of harm. (overruled 
to extent this case required a legal, as opposed 
to factual, due process evaluation) State v. 
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Fuller, 172 S.W.3d 533, 2005 Tenn. LEXIS 773 
(Tenn. 2005), cert. denied, Fuller v. Tennessee, 
547 U.S. 1164, 126 S. Ct. 2321, 164 L. Ed. 2d 
842, 2006 U.S. LEXIS 4190 (2006), overruled in 
part, State v. Osby, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 903 (Tenn. Crim. App. Nov. 
2, 2012), overruled, State v. Hulse, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 242 (Tenn. 
Crim. App. Mar. 19, 2013), overruled, State v. 
Cecil, 409 S.W.3d 599, 2013 Tenn. LEXIS 637 
(Tenn. Aug. 12, 2013), overruled, State v. Smith, 
— §.W.3d —, 2013 Tenn. Crim. App. LEXIS 955 
(Tenn. Crim. App. Nov. 4, 2013), overruled, 
State v. Tate, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 1110 (Tenn. Crim. App. Dec. 18, 
2013), overruled in part, Fuller v. Barbee, — F. 
Supp. 2d —, 2014 U.S. Dist. LEXIS 137295 
(M.D. Tenn. Sept. 29, 2014). 


9. Lesser Included Offense. 

In a prosecution for attempted aggravated 
sexual battery, where the facts presented were 
susceptible to a determination that defendant’s 
conduct toward one victim was merely the type 
that a reasonable person would regard as ex- 
tremely offensive or provocative, rather than 
an attempt to make unlawful sexual contact, 
the trial court should have charged the jury on 
simple assault as a lesser included offense. 
State v. McKnight, 900 S.W.2d 36, 1994 Tenn. 
Crim. App. LEXIS 759 (Tenn. Crim. App. 1994), 
appeal denied, — S.W.2d —, 1995 Tenn. LEXIS 
58 (Tenn. 1995), overruled, State v. Collier, 411 
S.W.3d 886, 2013 Tenn. LEXIS 636 (Tenn. Aug. 
122013) 

In a prosecution for rape by force or coercion, 
defendants could be convicted of the lesser 
included offense of assault where the touching 
of the victim, i.e., acts of sexual intercourse, 
was offensive but did not rise to the level of 
rape. State v. Buckmeir, 902 S.W.2d 418, 1995 
Tenn. Crim. App. LEXIS 6 (Tenn. Crim. App. 
1995): 

Class B misdemeanor assault is a lesser- 
included offense of aggravated sexual battery. 
State v. Swindle, 30 S.W.3d 289, 2000 Tenn. 
LEXIS 455 (Tenn. 2000), overruled in part, 
State v. Locke, 90 S.W.3d 663, 2002 Tenn. 
LEXIS 474 (Tenn. 2002). 

The offense of intentionally causing “ex- 
tremely offensive or provocative” physical con- 
tact should not have been submitted to the jury 
as a lesser included offense of aggravated as- 
sault (bodily injury) under T.C.A. § 39-13-102. 
State v. Smiley, 38 S.W.3d 521, 2001 Tenn. 
LEXIS 74 (Tenn. 2001). 

Where evidence was legally sufficient to sup- 
port a conviction of child abuse, as it showed 
that defendant held the victim down to sexually 
assault the victim, the victim attempted to fight 
off defendant, and the victim sustained bruises 
as a result of defendant’s conduct, the trial 
court erred in failing to instruct the jury as to 
the lesser-included offense of child abuse; be- 
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cause the appellate court was unable to con- 
clude beyond a reasonable doubt that the omis- 
sion of a jury instruction on child abuse did not 
affect the outcome of the trial, the error was not 
harmless, and defendant’s conviction for aggra- 
vated sexual battery had to be reversed and the 
case remanded for a new trial. State v. Elkins, 
83 S.W.3d 706, 2002 Tenn. LEXIS 374 (Tenn. 
2002). 

Because the inmate affirmatively requested a 
jury instruction on the offense of aggravated 
assault, even though he was in error in believ- 
ing that it was a lesser-included offense of 
attempted first-degree murder, he effectively 
agreed to amend the indictment to include 
aggravated assault; therefore, the trial court 
had jurisdiction to convict the inmate of aggra- 
vated assault, his conviction was not void, and 
he was not entitled to habeas corpus relief. 
Demonbreun v. Bell, 226 S.W.3d 321, 2007 
Tenn. LEXIS 452 (Tenn. May 8, 2007), rehear- 
ing denied, — S.W.3d —, 2007 Tenn. LEXIS 529 
(Tenn. May 25, 2007). 

Defendant was improperly found guilty of 
aggravated sexual battery as a lesser included 
offense of the indicted offense of rape of a child 
because the evidence was insufficient to sup- 
port a conviction for child abuse and neither 
assault, nor attempted assault was a lesser 
included offense of rape of a child. State v. 
Howard, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 627 (Tenn. Crim. App. Aug. 4, 2015), 
affd in part, rev'd in part, 504 S.W.3d 260, 2016 
Tenn. LEXIS 725 (Tenn. Oct. 12, 2016). 

Defendant’s aggravated assault conviction 
was modified to reckless endangerment be- 
cause (1) the jury found serious injury but did 
not find an adverse effect on the victim’s wel- 
fare, and (2) reckless endangerment was the 
next properly-charged lesser-included offense 
the evidence supported. State v. Hodges, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 288 
(Tenn. Crim. App. Apr. 19, 2017), appeal denied, 
— §$.W.3d —, 2017 Tenn. LEXIS 507 (Tenn. 
Aug. 16, 2017). 

Because Class B misdemeanor assault was 
not a lesser-included offense of attempted rape, 
as assault as charged in defendant’s case al- 
ways involved an unlawful sexual contact 
whereas attempted rape did not, the trial court 
did not err by failing to instruct the jury on 
Class B misdemeanor assault as a lesser-in- 
cluded offense of attempted rape. State v. Dur- 
ham, — S.W3d —, 2017 Tenn. Crim. App. 
LEXIS 1031 (Tenn. Crim. App. Dec. 14, 2017). 


10. Consent of Victim. 

Where one victim admitted that he consented 
to defendant’s sexual advances and did not 
claim to have suffered any bodily injury as a 
result of defendant’s acts, assault convictions 
were not warranted. State v. McKnight, 900 
S.W.2d 36, 1994 Tenn. Crim. App. LEXIS 759 
(Tenn. Crim. App. 1994), appeal denied, — 
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S.W.2d —, 1995 Tenn. LEXIS 58 (Tenn. 1995), 
overruled, State v. Collier, 411 S.W.3d 886, 2013 
Tenn. LEXIS 636 (Tenn. Aug. 12, 2013). 


11. Sufficiency of Evidence. 

Evidence was sufficient for conviction. State 
v. Buckmeir, 902 S.W.2d 418, 1995 Tenn. Crim. 
App. LEXIS 6 (Tenn. Crim. App. 1995). 

There was ample evidence from which a 
rational trier of fact would conclude that driver 
was guilty beyond a reasonable doubt of aggra- 
vated assault in a head-on collision with an- 
other car, where the defendant was driving on 
the wrong side of the street, in what witnesses 
described as a careless manner; had a blood 
alcohol level which supported a finding that his 
blood alcohol level would have been between 
.04 percent and .07 percent at the time of the 
collision; and falsely told a police officer at the 
scene that a friend had been driving. State v. 
Norris, 874 S.W.2d 590, 1993 Tenn. Crim. App. 
LEXIS 286 (Tenn. Crim. App. 1993), overruled 
in part, State v. Imfeld, 70 S.W.3d 698, 2002 
Tenn. LEXIS 119 (Tenn. 2002). 

Evidence was insufficient to sustain defen- 
dant’s reckless aggravated assault convictions 
where there was absolutely no proof of bodily 
injury to either of the victims; in addition, 
reckless aggravated assault could not be a 
lesser-included offense of aggravated assault 
based on knowingly or recklessly causing an- 
other to reasonably fear imminent bodily in- 
jury. State v. Goodwin, 143 S.W.3d 771, 2004 
Tenn. LEXIS 552 (Tenn. 2004), rehearing de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 696 
(Tenn. 2004). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of aggravated 
assault because the proof at trial established 
that defendant held the two victims at gunpoint 
and threatened to shoot them. One victim tes- 
tified that he was terrified, while the second 
testified that he was afraid and thought that 
one or both of them were going to be killed. 
State v. Parsons, 437 S.W.3d 457, 2011 Tenn. 
Crim. App. LEXIS 922 (Tenn. Crim. App. Dec. 
15, 2011), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 383 (Tenn. May 23, 2012). 

Evidence that defendant scratched the vic- 
tim’s vagina, damaged the device affixed to the 
victim’s back, causing her pain, caused the 
victim to have a sore forearm from the struggle, 
and caused discomfort to the victim’s pubic 
area from the attack was sufficient to support 
defendant’s conviction for assault. State v. Mor- 
ris, — S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
58 (Tenn. Crim. App. Jan. 27, 2016), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 361 
(Tenn. May 6, 2016). 

Evidence was sufficient to sustain defen- 
dant’s conviction for assault because she 
pushed an off-duty police officer into a ditch and 
sprayed him with mace as he attempted to 
climb out of the ditch, the officer testified that 
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his finger was injured and that his eyes burned, 
which fell under the statutory definition of 
bodily injury, and the trial court, by its verdict, 
clearly rejected defendant’s claim of self-de- 
fense and accredited the testimonies of the 
witnesses who denied that the officer assaulted 
defendant prior to being pushed into the ditch 
and sprayed with mace. State v. Teets, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 93 
(Tenn. Crim. App. Feb. 10, 2016). 

Although the victim denied any recollection 
of defendant hitting or harming her during 
their altercation, the officer’s testimony that, 
when she arrived at the victim’s home, the 
victim displayed scratches on her neck and the 
side of her cheek was sufficient for a rational 
jury to find that defendant intentionally caused 
bodily injury to the victim. State v. Williams, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 362 
(Tenn. Crim. App. May 5, 2016), appeal denied, 
— §.W.3d —, 2016 Tenn. LEXIS 659 (Tenn. 
Sept. 23, 2016). 

Evidence was sufficient to sustain defen- 
dant’s convictions for aggravated assault and 
aggravated kidnapping because the jury cred- 
ited the victim’s testimony, and the testimony 
of other witnesses and the physical evidence 
corroborated her account; the victim reported 
defendant’s abuse to an officer, who noted inju- 
ries to her face and redness to her neck, and the 
injuries were observable in the photographs 
admitted at trial. State v. Baxter, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 364 (Tenn. Crim. 
App. May 16, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 666 (Tenn. Sept. 23, 
2016). 

Evidence was sufficient to support defen- 
dant’s conviction for second-degree murder 
where, by defendant’s own admission, the vic- 
tim was in the car with the door shut when he 
walked up and shot the passenger-side window 
out of the vehicle where the victim was sitting, 
there was no testimony that the victim was 
attempting to threaten defendant at that time, 
and defendant walked around to the front of the 
car, told the driver to move, and then shot the 
unarmed victim several more times. State v. 
Bailey, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 468 (Tenn. Crim. App. June 29, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
770 (Tenn. Oct. 20, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault where 
the driver testified that defendant pulled a 
black and silver gun from his pants and pointed 
it at her, and she was terrified. State v. Bailey, 
—§$.W.3d —, 2016 Tenn. Crim. App. LEXIS 468 
(Tenn. Crim. App. June 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 770 
(Tenn. Oct. 20, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of assault where a rational 
trier of fact could have found that the victim 
reasonably feared imminent bodily injury both 
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at the time he was behind bulletproof glass and 
at the moment when he left the bulletproof area 
to help the young girl who had been shot. State 
v. Perrier, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 666 (Tenn. Crim. App. Sept. 6, 2016), 
affd, — S.W3d —, 2017 Tenn. LEXIS 724 
(Tenn. Nov. 21, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated assault where it 
showed that the victim had to have part of his 
intestines, his gallbladder, and half of his liver 
removed, he was still unable to run or ride a 
bicycle as a result of his injuries, and defendant 
was armed with a gun. State v. Jones, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 732 (Tenn. 
Crim. App. Sept. 26, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 45 (Tenn. Jan. 20, 
2017). 

Proof presented at trial was sufficient for 
rational trier of fact to find defendant commit- 
ted an aggravated assault of his estranged wife 
beyond a reasonable doubt. The State proved 
the essential elements of aggravated assault by 
showing that defendant violated an active or- 
der of protection when he threatened his wife 
with a taser at an auction house. State v. 
Vinson, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 728 (Tenn. Crim. App. Sept. 27, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of assault and domestic as- 
sault where it showed that the victim had a 
slight abrasion on her nose and slight discolor- 
ation on her neck, the jury heard the victim’s 
testimony and saw photographs of her injuries, 
the jury could have found that the victim rea- 
sonably feared bodily injury when defendant 
charged her and forced her to the ground, and 
the victim and defendant had a child together. 
State v. Freitas, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 762 (Tenn. Crim. App. Oct. 7, 
2016). 

In rejecting defendant’s challenge to the suf- 
ficiency of the evidence with respect to his 
convictions for aggravated kidnapping by 
bodily injury and domestic assault by bodily 
injury, the court of criminal appeals concluded 
there was sufficient evidence from which the 
jury could conclude that the victim’s removal 
and confinement had criminal significance be- 
yond that necessary to consummate the domes- 
tic assault. State v. Williams, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 211 (Tenn. Crim. 
App. Mar. 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 446 (Tenn. July 18, 
2017). 

Evidence was sufficient to sustain defen- 
dant’s conviction for reckless aggravated as- 
sault because the victim offered extensive tes- 
timony at trial regarding being cut by 
defendant, and the jury accredited that testi- 
mony; a doctor testified that the victim’s inju- 
ries were extensive and required surgery, and 
without treatment, the victim would have 
likely died. State v. Pittman, — S.W.3d —, 2017 
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Tenn. Crim. App. LEXIS 394 (Tenn. Crim. App. 
May 16, 2017). 

Evidence that a man kicked open the victim’s 
door, struggled with the victim causing inju- 
ries, fled out the front door, that a glove with 
defendant’s DNA was left in the home, and that 
a car matching the description of the one the 
assailant left in was found at his fiance’s home 
was sufficient to support defendant’s convic- 
tions for aggravated burglary, vandalism, and 
assault. State v. Baker, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 601 (Tenn. Crim. App. 
July 10, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 773 (Tenn. Nov. 16, 2017). 

Evidence supported defendant’s conviction 
for reckless aggravated assault because defen- 
dant was aware of but consciously disregarded 
the substantial and unjustifiable risk that the 
victim would be seriously injured; defendant, 
while being repositioned in his hospital bed, 
looked the victim directly in the eye, lifted both 
legs, and kicked her beneath her chin, and a 
nurse and officer testified that defendant stated 
he intended to kick the male nurse rather than 
the victim. State v. Day, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 656 (Tenn. Crim. App. 
July 27, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 873 (Tenn. Dec. 6, 2017). 

In a case in which defendant was charged 
with aggravated assault by the use of a deadly 
weapon, the evidence was sufficient to convict 
defendant of the lesser-included offense of as- 
sault because, although defendant testified 
that the victim became violent, shoved and 
choked him, and beat him with a fan, and he 
used a knife to fend off the victim’s attacks, the 
jury was free to reject defendant’s testimony 
that he acted in self-defense; and the victim 
testified that defendant threatened and 
stabbed him with a knife, and he defended 
himself with a fan. State v. Parvin, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 703 (Tenn. 
Crim. App. Aug. 10, 2017). 

Sufficient evidence supported defendant’s ag- 
gravated assault conviction because it showed 
defendant (1) intentionally’ or knowingly 
caused a victim to reasonably fear imminent 
bodily injury by pointing a gun at the victim, 
and (2) did not act in self-defense. State v. 
Howard, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 839 (Tenn. Crim. App. Sept. 13, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault be- 
cause based on the testimony of the victim 
alone—that defendant had a gun in defendant’s 
hand, held the gun out the window of defen- 
dant’s vehicle, and fired a shot at the victim and 
that, as a result, the victim feared for the 
victim’s life-a reasonable juror could have 
found beyond a reasonable doubt that defen- 
dant intentionally or knowingly caused the 
victim to reasonably fear imminent bodily in- 
jury by the use or display of a deadly weapon. 
State v. Tiller, — S.W.3d —, 2017 Tenn. Crim. 


183 


App. LEXIS 906 (Tenn. Crim. App. Oct. 9, 
2017). 

Although defendant argued that defendant 
acted in self-defense, the evidence supported 
defendant’s conviction for domestic assault be- 
cause the victim and eyewitnesses testified that 
defendant struck the victim, whom defendant 
had dated at times over the years, but never 
married, during an exchange of custody of their 
infant son in a store parking lot. Although 
defendant argued that defendant acted in self- 
defense, the evidence supported defendant’s 
conviction for domestic assault because the 
victim and eyewitnesses testified that defen- 
dant struck the victim, whom defendant had 
dated at times over the years, but never mar- 
ried, during an exchange of custody of their 
infant son in a store parking lot. The victim 
suffered cuts to the victim’s nose in the alter- 
cation. State v. Glenn, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 172 (Tenn. Crim. App. Mar. 
5, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction for reckless aggravated as- 
sault because the State of Tennessee presented 
evidence that defendant acted recklessly in 
discharging a deadly weapon into a house, 
causing bodily injury to the victim of the gun- 
shot. Furthermore, defendant's admissible 
statements to the police established defen- 
dant’s identity as the shooter. State v. Butts, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 243 
(Tenn. Crim. App. Mar. 29, 2018). 


12. Jury Instructions. 

Trial court did not err by refusing to instruct 
the jury on the lesser-included offense of do- 
mestic assault by extremely offensive or pro- 
vocative physical contact during his trial for 
domestic assault where defendant’s actions of 
using a tree branch to strike the victim’s back- 
side and leaving visible bruising was not the 
type of action that could be characterized as 
offensive or provocative. State v. Jones, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 25 
(Tenn. Crim. App. Jan. 14, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 267 
(Tenn. Mar. 30, 2016). 

In a case in which defendant was indicted for 
five counts of rape by force or coercion, but was 
convicted of only two counts of the lesser of- 
fense of sexual battery, defendant’s convictions 
were reversed as the trial court erred in not 
instructing the jury as to the lesser-included 
offense of assault by extremely provocative or 
offensive physical contact because, by acquit- 
ting defendant of three of the indicted offenses 
and convicting him of the lesser-included of- 
fense of sexual battery on two of the counts, the 
jury obviously found much of the victim’s testi- 
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mony incredible; and there was a reasonable 
probability that the jury, if instructed on the 
lesser-included offense, would have convicted 
him on that offense rather than sexual battery. 
State v. Johnson, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 944 (Tenn. Crim. App. Nov. 
3, 2017). 


13. Sentencing. 

Where the trial court failed to instruct the 
jury that they had to determine the grade of 
misdemeanor assault, and no distinction was 
made by the jury in their verdict, defendants 
should have received convictions for Class B 
misdemeanor assault and been sentenced ac- 
cordingly. State v. Buckmeir, 902 S.W.2d 418, 
1995 Tenn. Crim. App. LEXIS 6 (Tenn. Crim. 
App. 1995). 

Where the affidavit of complaint states that 
defendant struck a police officer on the head 
with his fist during a traffic stop, he necessarily 
committed aggravated assault under Tennes- 
see law. When defendant pleaded guilty to a 
federal offense for possessing with intent to 
distribute five grams or more of cocaine base, 
the federal district court did not err by desig- 
nating him as a career offender because his 
prior Tennessee conviction for aggravated as- 
sault was properly counted as a crime of vio- 
lence under U.S. Sentencing (Guidelines 
Manual § 4B1.2(a)(2). In re Smith, 2016 U.S. 
App. LEXIS 23525 (6th Cir. Oct. 27, 2016). 


14. Double Jeopardy Violation. 

When the trial court amended defendant’s 
conviction to simple assault, it did so in viola- 
tion of defendant’s protection against double 
jeopardy because, under T.C.A. § 39-13-101, 
simple assault was an offense that required an 
intentional or knowing mental state and spe- 
cifically excluded the mens rea of recklessness, 
and the jury had already determined that de- 
fendant did not act intentionally or knowingly, 
collaterally estopping the trial court from en- 
tering the simple assault conviction; State v. 
Howell, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 15 (Tenn. Crim. App. Jan. 11, 2018). 


15. Fresh Complaint Evidence. 

In connection with defendant’s conviction of 
aggravated assault, aggravated criminal tres- 
pass of a habitation, and two counts of assault, 
the victim’s co-worker’s testimony qualified as 
fresh complaint evidence, as he testified about 
the details of the incident, and defendant had 
vigorously attacked the victim’s credibility 
prior to the co-worker’s testimony; the victim’s 
statements were timely and any error in admit- 
ting the testimony was harmless. State v. Rob- 
erts, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 258 (Tenn. Crim. App. Apr. 5, 2018). 


(a1) A person commits aggravated assault who: 
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(A) Intentionally or knowingly commits an assault as defined in § 39- 
13-101, and the assault: 

(i) Results in serious bodily injury to another; 
(ii) Results in the death of another; 

(iii) Involved the use or display of a deadly weapon; or 

(iv) Involved strangulation or attempted strangulation; or 

(B) Recklessly commits an assault as defined in § 39-13-101(a)(1), and 

the assault: 
(i) Results in serious bodily injury to another; 
(ii) Results in the death of another; or 
(iii) Involved the use or display of a deadly weapon. 

(2) For purposes of subdivision (a)(1)(A)(iv), “strangulation” means inten- 
tionally or knowingly impeding normal breathing or circulation of the blood 
by applying pressure to the throat or neck or by blocking the nose and mouth 
of another person, regardless of whether that conduct results in any visible 
injury or whether the person has any intent to kill or protractedly injure the 
victim. 

(b) A person commits aggravated assault who, being the parent or custodian 
of a child or the custodian of an adult, intentionally or knowingly fails or 
refuses to protect the child or adult from an aggravated assault as defined in 
subdivision (a)(1) or aggravated child abuse as defined in § 39-15-402. 

(c) Aperson commits aggravated assault who, after having been enjoined or 
restrained by an order, diversion or probation agreement of a court of 
competent jurisdiction from in any way causing or attempting to cause bodily 
injury or in any way committing or attempting to commit an assault against an 
individual or individuals, intentionally or knowingly attempts to cause or 
causes bodily injury or commits or attempts to commit an assault against the 
individual or individuals. 

(d) [Deleted by 2018 amendment.] 

(e)(1)(A) Aggravated assault under: 

(i) [Deleted by 2018 amendment.] 

(ii) Subdivision (a)(1)(A)G), (iii), or (iv) is a Class C felony; 
(iii) Subdivision (a)(1)(A)(ii) is a Class C felony; 

(iv) Subdivision (b) or (c) is a Class C felony; 

(v) Subdivision (a)(1)(B)G) or (iii) is a Class D felony; 

(vi) Subdivision (a)(1)(B)(ii) is a Class D felony. 

(B) However, the maximum fine shall be fifteen thousand dollars 
($15,000) for an offense under subdivision (a)(1)(A), subdivision (a)(1)(B), 
or subsection (c) committed against any of the following persons who are 
discharging or attempting to discharge their official duties: 

(i) Law enforcement officer; 

(ii) Firefighter; 

(iii) Medical fire responder; 

(iv) Paramedic; 

(v) Emergency medical technician; 
(vi) Health care provider; or 

(vii) Any other first responder. 

(2) In addition to any other punishment that may be imposed for a 
violation of this section, if the relationship between the defendant and the 
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victim of the assault is such that the victim is a domestic abuse victim as 
defined in § 36-3-601, and if, as determined by the court, the defendant 
possesses the ability to pay a fine in an amount not in excess of two hundred 
dollars ($200), then the court shall impose a fine at the level of the 
defendant’s ability to pay, but not in excess of two hundred dollars ($200). 
The additional fine shall be paid to the clerk of the court imposing sentence, 
who shall transfer it to the state treasurer, who shall credit the fine to the 
general fund. All fines so credited to the general fund shall be subject to 
appropriation by the general assembly for the exclusive purpose of funding 
family violence shelters and shelter services. Such appropriation shall be in 
addition to any amount appropriated pursuant to § 67-4-411. 

(3)(A) In addition to any other punishment authorized by this section, the 

court shall order a person convicted of aggravated assault under the 

circumstances set out in this subdivision (e)(3) to pay restitution to the 
victim of the offense. Additionally, the judge shall order the warden, chief 

operating officer, or workhouse administrator to deduct fifty percent (50%) 

of the restitution ordered from the inmate’s commissary account or any 

other account or fund established by or for the benefit of the inmate while 
incarcerated. The judge may authorize the deduction of up to one hundred 
percent (100%) of the restitution ordered. 

(B) Subdivision (e)(3)(A) applies if: 

(i) The victim of the aggravated assault is a correctional officer, 
guard, jailer, or other full-time employee of a penal institution, local jail, 
or workhouse; 

(ii) The offense occurred while the victim was in the discharge of 
official duties and within the victim’s scope of employment; and 

(iii) The person committing the assault was at the time of the offense, 
and at the time of the conviction, serving a sentence of incarceration in 
a public or private penal institution as defined in § 39-16-601. 

(4) In addition to any other punishment that may be imposed for a 
violation of this section, if the relationship between the defendant and the 
victim of the assault is such that the victim is a domestic abuse victim as 
defined in § 36-3-601, the court shall assess each person convicted an 
electronic monitoring indigency fee of ten dollars ($10.00). All proceeds 
collected pursuant to this subdivision (e)(4) shall be transmitted to the 
treasurer for deposit in the electronic monitoring indigency fund, estab- 
lished in § 55-10-419. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 980, § 2; 
1990, ch. 1030, §§ 12, 18; 19938, ch. 306, § 1; 
1995, ch. 452, § 1; 1996, ch. 830, § 1; 1996, ch. 
1009, § 19; 1998, ch. 1049, § 9; 2002, ch. 649, 
§ 2: 2005, ch. 353, § 10; 2009; ch. 394, § 1; 
2009, ch. 412, § 2; 2010, ch. 981, § 3; 2011, ch. 
AOT, 8 1: 2013, ch>3255°9 2; 2013, ch. 407; $1; 
2013, ch. 461, §§ 2, 3; 2015, ch. 283, § 1; 2015, 
ch. 306, §§ 1, 2; 2018, ch. 925, §§ 2-4; 2018, ch. 
1046, § 1. 


Sentencing Commission Comments. This 
section punishes as a felony serious assaults. 


Subdivision (a)(1) requires the offender to com- 
mit an assault in violation of § 39-13-101, and 
to satisfy one of two other aggravating 
conditions. 

Subsection (b) provides for enhanced punish- 
ment when the victim of the aggravated assault 
is a law enforcement, probation or parole officer 
or a firefighter. 


Compiler’s Notes. 

Acts 2005, ch. 353, § 18 provided that the act 
shall apply to sentencing for criminal offenses 
committed on or after June 7, 2005. Offenses 
committed prior to June 7, 2005, shall be gov- 


39-13-102 


erned by prior law, which shall apply in all 
respects. However, for defendants who are sen- 
tenced after June 7, 2005, for offenses commit- 
ted on or after July 1, 1982, the defendant may 
elect to be sentenced under the provisions of the 
act by executing a waiver of such defendant’s ex 
post facto protections. Upon executing such a 
waiver, all provisions of the act shall apply to 
the defendant. 

Acts 2005, ch. 353, § 19 provided that the act 
shall have no application to sentencing for 
persons convicted of murder in the first degree, 
which shall be governed by the provisions of 
§§ 39-13-202 — 39-13-208. 

Acts 2005, ch. 353, § 20(b) provided that the 
Tennessee code commission is requested to in- 
sert a cross reference in §§ 39-13-102, 39-13- 
502, 39-13-5083, 39-13-505, 39-13-506, 39-13- 
522, 39-14-302 and 39-14-408 to § 40-35-114 
stating that the enhancement factor formerly 
found in each such section was moved to § 40- 
35-114 so that all enhancement factors are 
located in one (1) section. 

Acts 2011, ch. 401, § 2 provided that the act, 
which amended subsection (a), shall apply to all 
offenses committed on or after July 1, 2011. 

Acts 2013, ch. 461, § 1 provided that subdi- 
visions (a)(1)(A)Gi) and (a)(1)(B)Gi) shall be 
known and may be cited as “Boomer’s Law.” 

Acts 2018, ch. 461, § 5 provided that the act, 
which amended subsections (a) and (e), shall 
apply to all offenses committed on or after July 
1, 2013. 

Acts 2015, ch. 283, § 2 provided that the act, 
which added (e)(3), shall apply to any appli- 
cable aggravated assault committed on or after 
July 1, 2015. 

Acts 2018, ch. 1046, § 12 provided that the 
act, which amended this section, shall apply to 
offenses committed on or after July 1, 2018. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Amendments. 

The 2018 amendment by ch. 925 deleted 
former (d) which read: “A person commits ag- 
gravated assault who, with intent to cause 
physical injury to any public employee or an 
employee of a transportation system, public or 
private, whose operation is authorized by title 
7, chapter 56, causes physical injury to the 
employee while the public employee is perform- 
ing a duty within the scope of the public em- 
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ployee’s employment or while the transporta- 
tion system employee is performing an 
assigned duty on, or directly related to, the 
operation of a transit vehicle.”; and, in (e), 
deleted former (e)(1)(A)G) which read: “Subsec- 
tion (d) is a Class A misdemeanor;” and substi- 
tuted “"or subsection (c)” for “subsection (c), or 
subsection (d)” in (e)(1)(B). 

The 2018 amendment by ch. 1046 added 
(e)(4). 


Effective Dates. 
Acts 2018, ch. 925, § 5. July 1, 2018. 
Acts 2018, ch. 1046, § 12. July 1, 2018. 


Cross-References. 

Admission to bail pending appeal, § 40-11- 
113. 

Criminal attempt, § 39-12-101. 

Criminal sentencing enhancement factors, 
§ 40-35-114. 

Criminal Sentencing Reform Act, title 40, ch. 
oo: 

Culpability, title 39, ch. 11, part 3. 

Injunctions, title 29, ch. 23. 

Jury may provide punishment for less than 
one year, § 40-20-1083. . 

Notification to victim that family member or 
household member who was arrested for as- 
sault may be released on bond, § 36-3-615. 

Penalties for Class C and D felonies, § 40-35- 
ATE: 

Recovery barred for injuries suffered in at- 
tempting to commit a felony on property of 
another, § 29-34-201. 

Spousal abuse, title 36, ch. 3, part 6. 

Title definitions, § 39-11-106. 

Use of force defending residence against in- 
truder, § 39-11-611. 

Vandalism, § 39-14-408. 

Verdict and sentence on felony conviction, 
§ 40-20-107. 

Weapons, title 39, ch. 17, part 138. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 27.1038, 28.119, 32.3, 32.64. 

Tennessee Jurisprudence, 3 Tenn. Juris., As- 
sault and Battery, §§ 1, 2; 4 Tenn. Juris., Au- 
tomobiles and Other Vehicles, § 32; 8 Tenn. 
Juris., Criminal Procedure, § 3; 21 Tenn. Ju- 
ris., Rape, § 8. 


Law Reviews. 

Criminal Attempt — Murder Two: The Law 
in Tennessee After State v. Kimbrough (Bar- 
bara Kritchevsky), 28 U. Mem. L. Rev. 3 (1997). 


NOTES TO DECISIONS 


Analysis 


1. Nature of the Offense. 
2. Relation to Federal Law. 
3. Elements. 


4, —“Intentionally and Knowingly.” 
5. —Causation. 

6. —Use of Deadly Weapon. 

7. —Instructions. 

8. —Serious Bodily Injury. 
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9. Indictment. 

10. Separate Injuries. 

11. Lesser Included Offense. 
12. Double Jeopardy. 

13. No Self-defense. 

14. Evidence. 

15. —Sufficient. 

16. —Insufficient. 

17. Enhancement Factors. 
18. Sentencing. 

19. Election of Offenses. 
20. Verdicts. 

21. Merger. 

22. Premeditation. 


1. Nature of the Offense. 

For Armed Career Criminal Act (ACCA) pur- 
poses, predicate felonies did not have to be in 
the indictment or proven beyond a reasonable 
doubt; however, defendant’s conviction under 
former T.C.A. § 39-13-102, which included 
reckless aggravated assault was not a categori- 
cally violent felony under either the “use of 
physical force” or “otherwise” clause of the 
ACCA. United States v. McMurray, 653 F.3d 
367, 2011 FED App. 202P, 2011 U.S. App. 
LEXIS 16025 (6th Cir. Aug. 4, 2011). 


2. Relation to Federal Law. 

Although defendant argued the district court 
erred in overruling his objection to the presen- 
tence report’s conclusion that he was an armed 
career criminal, based on its classification of his 
juvenile adjudication under T.C.A. § 39-13-102 
as a violent felon under the Armed Career 
Criminal Act, the district court correctly fol- 
lowed the categorical approach, and the docu- 
ments that it properly examined were narrowly 
drawn, covering only conduct that involved the 
use of a firearm; therefore, the juvenile adjudi- 
cation was properly designated to be a violent 
felon. United States v. White, 455 Fed. Appx. 
647, — F.3d —, 2012 U.S. App. LEXIS 791, 
2012 FED App. 44N, (6th Cir. Tenn. 2012). 

Although aggravated assault conviction un- 
der Tennessee law did not categorically qualify 
as crime of violence under career offender 
guidelines, Shepard documents demonstrated 
that defendant necessarily pleaded guilty to 
Class C felony, which criminalized conduct 
within generic definition of aggravated assault 
and did not cover wider range of behavior, and 
thus, defendant’s conviction qualified as crime 
of violence, and district court correctly applied 
career-offender enhancement to defendant. 
United States v. Cooper, 739 F.3d 873, 2014 
FED App. 5P, 2014 U.S. App. LEXIS 231 (6th 
Cir. Jan. 7, 2014). 

Because crime of aggravated assault under 
Tennessee law categorically presented serious 
potential risk of physical injury to another that 
was roughly similar, in kind as well as in 
degree posed to enumerated offenses, defen- 
dant’s violation was categorically violent felony 
for purposes of Armed Career Criminal Act. 
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United States v. Bell, 575 Fed. Appx. 598 (6th 
Cir. Tenn. 2014),_—s- F.3d ___, 2014 U.S. App. 
LEXIS 15263, 2014 FED App. 599N (6th Cir.). 

District court properly classified defendant 
as Armed Career Criminal because his prior 
two Tennessee convictions for aggravated as- 
sault constituted violent felonies under Armed 
Career Criminal Act’s “force” clause. Braden v. 
United States, 817 F.3d 926, 2016 FED App. 
80P, 2016 U.S. App. LEXIS 6269 (6th Cir. Mar. 
10, 2016). 


3. Elements. 

Reckless aggravated assault is not a lesser 
included offense of attempted second degree mur- 
der, because reckless aggravated assault requires 
proof of either: (1) Serious bodily injury; or (2) 
Bodily injury and display of a deadly weapon, 
neither of which is required to prove attempted 
second degree murder. State v. Rush, 50 S.W.3d 
424, 2001 Tenn. LEXIS 587 (Tenn. 2001). 

Available Shepards documents did not dem- 
onstrate that defendant pleaded guilty to a 
narrowed charge of aggravated assault under 
T.C.A. § 39-13-102, or that defendant admitted 
to facts that established that he necessarily 
pleaded guilty to a section of Tennessee’s aggra- 
vated-assault statute that constituted a “vio- 
lent felony” for purposes of the Armed Career 
Criminal Act. United States v. McMurray, 653 
F.3d 367, 2011 FED App. 202P, 2011 U.S. App. 
LEXIS 16025 (6th Cir. Aug. 4, 2011). 

Post-conviction court did not err in denying 
defendant’s petition for post-conviction relief 
alleging ineffective assistance of trial counsel 
because, with respect to counsel’s alleged defi- 
ciency for failing to investigate the medical 
report, the appellate court noted that no medi- 
cal report of the minor victim was submitted at 
the evidentiary hearing; and defendant’s con- 
victions for aggravated assault and attempted 
aggravated assault against the minor victim 
did not depend upon the victim’s injuries, but 
instead were based on the victim’s reasonable 
fear of imminent bodily injury caused by defen- 
dant’s strangulation of the victim’s neck and 
his use of the weight as a deadly weapon 
against the victim. Blaylock v. State, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 567 (Tenn. 
Crim. App. Aug. 4, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 825 (Tenn. Oct. 
24, 2016). 

Rational trier of fact could have found that 
the aggravated assault was accomplished when 
defendant put a knife to the victim’s throat at 
the roadside and that the attempted aggra- 
vated kidnapping involved a separate at- 
tempted removal or confinement when defen- 
dant dragged the victim down the driveway; 
thus, there was no due process violation as 
there was no basis to disturb the determination 
of the jury that any removal or confinement 
was beyond that necessary to commit the ag- 
gravated assault. State v. Tittle, — S.W.3d —, 
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2017 Tenn. Crim. App. LEXIS 925 (Tenn. Crim. 
App. Oct. 23, 2017). 

Defendant was properly convicted of first- 
degree premeditated murder and aggravated 
assault because, inter alia, defendant’s mental 
defect did not prevent him from comprehending 
what was being said during his interview and 
his inquiry as to when a lawyer could come was 
not an unequivocal request for counsel, defen- 
dant admitted that he shot one person, had a 
motive for the shooting, procured a gun, fled the 
scene, disposed of the gun, tried to remove 
gunshot residue, and attempted to hide from 
police, and the jury could reasonably infer that, 
when he sprayed 32 bullets in the two assault 
victims’ direction, they reasonably feared for 
their lives. State v. Simmon, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 204 (Tenn. Crim. App. 
Mar. 19, 2018). 


4. —“Intentionally and Knowingly.” 

Defendant’s conviction for aggravated as- 
sault required the state to establish beyond a 
reasonable doubt that the defendant’s actions 
were intentional or knowing, as defined by the 
criminal code; proof that occupants of a house 
were fearful when shots were fired into the 
house, while essential to establishing the actus 
reus, did not in any way establish this mens rea 
element, and defendant’s conviction could not 
stand on the basis of such evidence. State v. 
Wilson, 924 S.W.2d 648, 1996 Tenn. LEXIS 361 
(Tenn. 1996). 

Phrase “intentionally or knowingly” in the 
aggravated assault statute, T.C.A. § 39-13- 
102(a)(1)(A), did not modify the phrase “causes 
serious bodily injury.” Therefore, the trial court 
did not err by refusing to allow defendant to 
argue that he did not intentionally or know- 
ingly cause the victim serious bodily injury. 
State v. Jones, 341 S.W.3d 318, 2010 Tenn. 
Crim. App. LEXIS 943 (Tenn. Crim. App. Nov. 
5, 2010), appeal denied, — S.W.38d —, 2011 
Tenn. LEXIS 251 (Tenn. Mar. 9, 2011). 

Because the verdict did not reflect the mens 
rea with which defendant acted, it was unclear 
whether the jury unanimously found that the 
he either intentionally or knowingly assaulted 
the victim causing serious bodily injury, and his 
conviction for Class C felony aggravated as- 
sault could not stand; the jury was correctly 
instructed as to the meaning of intentionally, 
knowingly, and recklessly, and because the 
mens rea of reckless is a lesser mens rea of 
intentional or knowing, the jury was unani- 
mous in finding that defendant was guilty of 
reckless aggravated assault, and in order to do 
substantial justice, the conviction was so modi- 
fied. State v. Beaty, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 491 (Tenn. Crim. App. July 
8, 2016). 


5. —Causation. 
The defendant’s conduct was a proximate 
cause of the victim’s serious bodily injury so as 
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to justify a conviction for aggravated assault. 
State v. Baggett, 836 S.W.2d 593, 1992 Tenn. 
Crim. App. LEXIS 348 (Tenn. Crim. App. 1992). 


6. —Use of Deadly Weapon. 

A motor vehicle can constitute a deadly 
weapon within the meaning of T.C.A. § 39-13- 
102. State v. Tate, 912 S.W.2d 785, 1995 Tenn. 
Crim. App. LEXIS 683 (Tenn. Crim. App. 1995). 

Categorical approach that was used to deter- 
mine the nature of prior felonies under the 
Armed Career Criminal Act, 18 U.S.C. 
§ 924(e), applied to defendant’s juvenile convic- 
tions; however, while his aggravated assault 
conviction and his involvement in several 
drive-by shootings constituted two offenses 
qualifying as violent felonies given the under- 
lying facts and his admissions, neither his 
adjudication of delinquency based upon a plea 
to the charge of attempted robbery nor his 
adjudication of delinquency based upon a 
charge of aggravated assault could be used as a 
third qualifying conviction for sentencing en- 
hancement purposes. United States v. Wells, 
473 F.3d 640, 2007 FED App. 8P, 2007 U.S. App. 
LEXIS 360 (6th Cir. Tenn. 2007). 

Victim’s testimony alone was sufficient to 
establish that defendant hit her in the head 
with a revolver, and thus the evidence was 
sufficient to support defendant’s conviction for 
aggravated assault involving the use or display 
of a deadly weapon. State v. Anderson, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 114 
(Tenn. Crim. App. Feb. 17, 2017), affd, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 433 
(Tenn. Crim. App. May 24, 2017). 


7. —Instructions. 

Where the indictment charged a “knowing” 
assault, a jury instruction containing the men- 
tal element of “reckless” was not erroneous 
since “recklessly” is a lesser level of the mental 
element of “knowingly,” and if the state proved 
that defendant acted knowingly, it also would 
have proved that he acted recklessly. State v. 
Crowe, 914 S.W.2d 933, 1995 Tenn. Crim. App. 
LEXIS 623 (Tenn. Crim. App. 1995), appeal 
denied, — S.W.2d —, 1996 Tenn. LEXIS 43 
(Tenn. Jan. 8, 1996). 


8. —Serious Bodily Injury. 

Evidence was insufficient to sustain defen- 
dant’s conviction for aggravated assault be- 
cause the State failed to establish that the 
victim suffered serious bodily injury; the vic- 
tim’s swollen and bruised eye did not satisfy 
the requirement of “protracted or obvious dis- 
figurement” to establish serious bodily injury. 
State v. Rowlett, —S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 163 (Tenn. Crim. App. Feb. 26, 
2013). 


9. Indictment. 
An indictment sufficiently charged the of- 
fense of aggravated assault where it stated the 
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time and place of the occurrence, that defen- 
dant intentionally and knowingly assaulted the 
victim, and that defendant used a dangerous 
weapon, namely, a motor vehicle. State v. Tate, 
912 S.W.2d 785, 1995 Tenn. Crim. App. LEXIS 
683 (Tenn. Crim. App. 1995). 

An indictment for aggravated assault which 
does not specifically allege the theory by which 
the state intended to establish the second ele- 
ment of the offense — commission of an assault 
— is sufficient so long as the indictment both 
protects the accused’s constitutional rights to 
notice and satisfies the requirements imposed 
by statute. State v. Hammonds, 30 S.W.3d 294, 
2000 Tenn. LEXIS 547 (Tenn. 2000). 

Because the inmate affirmatively requested a 
jury instruction on the offense of aggravated 
assault, even though he was in error in believ- 
ing that it was a lesser-included offense of 
attempted first-degree murder, he effectively 
agreed to amend the indictment to include 
aggravated assault; therefore, the trial court 
had jurisdiction to convict the inmate of aggra- 
vated assault, his conviction was not void, and 
he was not entitled to habeas corpus relief. 
Demonbreun v. Bell, 226 S.W.3d 321, 2007 
Tenn. LEXIS 452 (Tenn. May 8, 2007), rehear- 
ing denied, — S.W.3d —, 2007 Tenn. LEXIS 529 
(Tenn. May 25, 2007). 

Defendant’s indictment for aggravated as- 
sault was sufficient to permit defendant to be 
retried on that charge because the indictment 
provided to defendant sufficient notice of his 
charge for aggravated assault and provided to 
the trial court an adequate basis to enter a 
proper judgment; the indictment’s language 
stated that defendant did threaten to commit 
domestic assault or assault against the victim, 
and the indictment referenced the applicable 
statute. State v. Smith, 492 S.W.3d 224, 2016 
Tenn. LEXIS 383 (Tenn. June 24, 2016). 

It was error to dismiss an indictment because 
counts of sexual exploitation of a minor were 
not based on the same conduct and did arise 
from the same episode as the offenses for which 
defendant was tried, especially aggravated kid- 
napping, aggravated rape, and aggravated as- 
sault; there was no proof images shown to the 
victim were the images that led to the indict- 
ment for sexual exploitation, and there was no 
overlap in the evidence necessary to prove the 
other offenses and sexual exploitation. State v. 
Ellis, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 75 (Tenn. Crim. App. Jan. 31, 2018). 


10. Separate Injuries. 

Separate stab wounds inflicted by the defen- 
dant upon the same victim were part of the 
same offense, even though they did not occur 
immediately and simultaneously but were close 
in time and proximity, and it was error for the 
trial court to allow separated convictions for 
two counts of aggravated assault. State v. Pe- 
layo, 881 S.W.2d 7, 1994 Tenn. Crim. App. 
LEXIS 287 (Tenn. Crim. App. 1994). 
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11. Lesser Included Offense. 

One indicted for attempted first-degree mur- 
der may not be convicted of aggravated assault 
since aggravated assault is neither a lesser 
grade or class of attempted first-degree murder 
nor a lesser included offense of first-degree 
murder. (overruled to the extent it established 
a distinction between lesser grades or classes of 
offenses and lesser-included offenses) State v. 
Trusty, 919 S.W.2d 305, 1996 Tenn. LEXIS 187 
(Tenn. 1996), overruled in part, State v. 
Dominy, 6 S.W.3d 472, 1999 Tenn. LEXIS 571 
(Tenn. 1999), overruled in part, State v. Carter, 
— §.W.3d —, 2000 Tenn. Crim. App. LEXIS 340 
(Tenn. Crim. App. Apr. 27, 2000), overruled in 
part, State v. Beeler, — S.W.3d —, 2000 Tenn. 
Crim. App. LEXIS 1004 (Tenn. Crim. App. Nov. 
22, 2000). 

Tenn. Const., art. I, § 10, prohibiting double 
jeopardy, barred defendant’s conviction for pos- 
sessing a weapon intended for use in the com- 
mission of an offense and for voluntary man- 
slaughter, because the offenses were lesser 
included offenses of aggravated assault. State 
v. Denton, 938 S.W.2d 373, 1996 Tenn. LEXIS 
783 (Tenn. 1996), overruled, State v. White, 362 
S.W.3d 559, 2012 Tenn. LEXIS 153 (Tenn. Mar. 
9, 2012), overruled, State v. Watkins, 362 
S.W.3d 530, 2012 Tenn. LEXIS 154 (Tenn. Mar. 
9, 2012), overruled, State v. Dawson, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 271 (Tenn. 
Crim. App. May 2, 2012), overruled, State v. 
Brawner, — 8.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 269 (Tenn. Crim. App. May 3, 2012), 
overruled, State v. Buford, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 342 (Tenn. Crim. App. 
May 24, 2012), overruled, State v. Readus, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 736 
(Tenn. Crim. App. Sept. 17, 2012), overruled, 
State v. Alston, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 460 (Tenn. Crim. App. May 30, 
2013), overruled, State v. Hollins, — $.W.3d —, 
2013 Tenn. Crim. App. LEXIS 1031 (Tenn. 
Crim. App. Nov. 25, 2013), overruled, State v. 
Ralph, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 1125 (Tenn. Crim. App. Dec. 23, 2013), 
overruled, Garrett v. State, — $.W.3d —, 2014 
Tenn. Crim. App. LEXIS 335 (Tenn. Crim. App. 
Apr. 10, 2014), overruled, State v. Davis, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 377 
(Tenn. Crim. App. Apr. 21, 2014), overruled in 
part, State v. Isabell, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 743 (Tenn. Crim. App. July 
28, 2014), overruled, State v. Hernandez, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 736 
(Tenn. Crim. App. July 29, 2014), overruled, 
State v. Martin, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 97 (Tenn. Crim. App. Feb. 10, 
2015), overruled, State v. Feaster, 466 S.W.3d 
80, 2015 Tenn. LEXIS 514 (Tenn. June 25, 
2015), overruled in part, State v. Itzol-Deleon, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 218 
(Tenn. Crim. App. Mar. 28, 2016), overruled, 
State v. Freitas, — S.W.3d —, 2016 Tenn. Crim. 
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App. LEXIS 762 (Tenn. Crim. App. Oct. 7, 
2016), overruled, State v. Jernigan, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 197 (Tenn. 
Crim. App. Mar. 15, 2017), overruled in part, 
State v. Collins, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 384 (Tenn. Crim. App. May 16, 
2017), overruled, Johnson v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 848 (Tenn. 
Crim. App. Sept. 15, 2017), overruled, State v. 
Steelman, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 936 (Tenn. Crim. App. Oct. 30, 2017). 
Where evidence used to prove the offenses of 
attempted second degree murder and aggra- 
vated assault was the same, defendant’s convic- 
tions for both offenses were the “same” for 
purposes of Tenn. Const., art. I, § 10, prohibit- 
ing double jeopardy. State v. Hall, 947 S.W.2d 


181, 1997 Tenn. Crim. App. LEXIS 63 (Tenn. | 


Crim. App. 1997). 

Aggravated assault by a parent or custodian 
is not a lesser included offense of first-degree 
murder by aggravated child abuse. State v. 
Roberson, 988 S.W.2d 690, 1998 Tenn. Crim. 
App. LEXIS 107 (Tenn. Crim. App. 1998). 

The offense of intentionally causing “ex- 
tremely offensive or provocative” physical con- 
tact should not have been submitted to the jury 
as a lesser included offense of aggravated as- 
sault (bodily injury). State v. Smiley, 38 S.W.3d 
521, 2001 Tenn. LEXIS 74 (Tenn. 2001). 

Defendant could not be convicted of reckless 
aggravated assault on the theory it was a lesser 
included offense of attempted second degree 
murder; application of the three-part Burns 
analysis dictated reckless aggravated assault is 
not a lesser included offense of attempted sec- 
ond degree murder; reckless aggravated as- 
sault requires proof of elements not required to 
prove attempted second degree murder and 
reckless aggravated assault does not necessar- 
ily involve a less serious harm or risk of harm to 
a person—indeed, it always involves bodily 
injury—whereas an attempted second degree 
murder offense sometimes involves no injury at 
all to the victim. State v. Rush, 50 S.W.3d 424, 
2001 Tenn. LEXIS 587 (Tenn. 2001). 

Although defendants’ convictions on two 
counts of aggravated robbery violated double 
jeopardy principles, they were each guilty of 
two crimes because the evidence was sufficient 
to support a conviction against each defendant 
for aggravated assault as a lesser-included of- 
fense of aggravated robbery, as each of the two 
victims was threatened with a gun during the 
course of the robbery. State v. Franklin, 130 
S.W.3d 789, 2003 Tenn. Crim. App. LEXIS 568 
(Tenn. Crim. App. 2003), appeal denied, State v. 
Sandridge, — S.W.3d —, 2003 Tenn. LEXIS 
1302 (Tenn. Dec. 22, 2003). 

Because reckless endangerment with a 
deadly weapon was not a lesser-included of- 
fense of aggravated assault committed by in- 
tentionally or knowingly causing another to 
reasonably fear imminent bodily injury by use 


CRIMINAL OFFENSES 


190 


or display of a deadly weapon, the trial court 
committed plain error by charging reckless 
endangerment with a deadly,weapon as a lesser 
included offense of reckless endangerment. De- 
fendant was entitled to a new trial on aggra- 
vated assault. State v. Cross, 362 S.W.3d 512, 
2012 Tenn. LEXIS 155 (Tenn. Mar. 9, 2012). 

Trial court’s failure to charge the next lesser- 
included offense of misdemeanor reckless en- 
dangerment was harmless error beyond a rea- 
sonable doubt because the trial court properly 
charged the jury to first consider the greater 
offense of intentional or knowing aggravated 
assault, T.C.A. §§ 39-13-102(d), (a)(1)(A), and 
39-13-101(a)(1), and also instructed the jury 
that, if it determined defendant was not guilty 
of that offense, then it must consider the lesser- 
included offense of reckless aggravated assault; 
the jury convicted defendant of intentional or 
knowing aggravated assault. State v. Shel- 
bourne, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 1076 (Tenn. Crim. App. Dec. 26, 2012). 

Defendant’s aggravated assault conviction 
was modified to reckless endangerment be- 
cause (1) the jury found serious injury but did 
not find an adverse effect on the victim’s wel- 
fare, and (2) reckless endangerment was the 
next properly-charged lesser-included offense 
the evidence supported. State v. Hodges, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 288 
(Tenn. Crim. App. Apr. 19, 2017), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 507 (Tenn: 
Aug. 16, 2017). 


12. Double Jeopardy. 

Convictions for the offenses of aggravated 
assault and reckless endangerment did not 
violate double jeopardy since each offense re- 
quired proof of an additional fact that the other 
did not. State v. Brooks, 909 S.W.2d 854, 1995 
Tenn. Crim. App. LEXIS 701 (Tenn. Crim. App. 
1995). 

Because aggravated assault and attempted 
voluntary manslaughter each required proof of 
a fact not required in proving the other, the 
offenses were not multiplicitous and defen- 
dant’s dual convictions did not violate the pro- 
hibition against double jeopardy. State v. 
Feaster, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 485 (Tenn. Crim. App. May 23, 2014), 
affd, 466 S.W.3d 80, 2015 Tenn. LEXIS 514 
(Tenn. June 25, 2015). 

Although defendant’s convictions for at- 
tempted voluntary manslaughter and aggra- 
vated assault arose out of the same incident, 
each of those offenses contained numerous ele- 
ments that the other did not, and there was no 
evidence that the General Assembly intended 
to prohibit multiple punishments in circum- 
stances such as these, and thus double jeopardy 
did not preclude the dual convictions. State v. 
Feaster, 466 S.W.3d 80, 2015 Tenn. LEXIS 514 
(Tenn. June 25, 2015). 

Unlawful killing of a person is a crime dis- 
tinctly different from that of an assault upon a 
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person, and although serious bodily injury is an 
element of assault it is not an element of 
murder and assault resulting in serious bodily 
injury and second degree murder are com- 
pletely separate offenses; thus, reckless aggra- 
vated assault contains an element (serious 
bodily injury) not contained in the reckless 
homicide statute and that reckless homicide 
contains an element (killing) not required for a 
conviction for reckless aggravated assault, and 
defendant’s convictions for both could stand 
under the double jeopardy analysis. State v. 
Beaty, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 491 (Tenn. Crim. App. July 8, 2016). 

It had previously been held that the 2009 
amendment of the statute abrogated part (b) of 
the State v. Burns double jeopardy test; thus, 
reckless aggravated assault is not a lesser 
included offense of reckless homicide under the 
statute and dual convictions are proper, and 
defendant was not entitled to relief. State v. 
Beaty, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 491 (Tenn. Crim. App. July 8, 2016). 

Crimes occurred on the same day and in the 
same location, and thus the reckless homicide 
and reckless aggravated assault clearly arose 
from the same conduct; however, reckless ag- 
gravated assault contains an element (serious 
bodily injury) not contained in the reckless 
homicide statute and that reckless homicide 
contains an element (killing) not required for a 
conviction for reckless aggravated assault, and 
thus defendant’s convictions for both could 
stand under the Blockburger double jeopardy 
analysis. State v. Beaty, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 842 (Tenn. Crim. App. 
Nov. 8, 2016). 

Although the offenses arose from the same 
act or transaction of defendant’s act of putting a 
knife to the victim’s throat and then dragging 
her 20-30 feet down a dark driveway toward a 
scrap yard, aggravated assault was not a lesser 
included offense of attempted aggravated kid- 
napping and the offenses were not the same for 
the purposes of double jeopardy as each crime 
contained an element that the other did not 
because attempted aggravated kidnapping re- 
quired a specific intent to commit the crime of 
aggravated kidnapping, including a removal or 
confinement of the victim; and aggravated as- 
sault contained an element of fear and required 
the State to show that defendant caused the 
victim to reasonably fear imminent bodily in- 
jury. State v. Tittle, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 925 (Tenn. Crim. App. Oct. 
23, 2017). 


13. No Self-defense. 

Defendant violated this section as: (1) he did 
not object to the victim’s statement that he 
displayed the gun, pointed it at the victim and 
threatened to kill him; (2) defendant’s state- 
ment supported a finding that he displayed the 
gun to the victim; (3) he was not justified in 


OFFENSES AGAINST PERSON 


39-13-102 


using force as he armed himself, went to the 
victim’s home and instigated a confrontation 
with the victim during which he reached for 
and partially displayed his gun; (4) he did not 
act in self-defense as he provoked the victim’s 
father into pointing a gun at him and he did not 
abandon the encounter before he pulled his 
gun; and (5) as he was not justified in using 
force under T.C.A. § 39-11-6111, he was not 
justified in using force in defense of others. 
United States v. Neal, 627 Fed. Appx. 543, — 
F.3d —, 2015 U.S. App. LEXIS 17722, 2015 
FED App. 681N (6th Cir.). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault be- 
cause the jury was instructed on self-defense 
and rejected the notion that defendant’s strik- 
ing the victim repeatedly with a wooden beam 
after the victim fell on the ground was justified 
as self-defense; any threat the victim posed to 
defendant ended once the victim fell on the 
ground. State v. Tiger, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 253 (Tenn. Crim. App. Apr. 4, 
2016). 


14. Evidence. 

Successor judge, who heard only defendant’s 
motion for a new trial after his appointment 
under Tenn. R. Crim. P. 25(b)(1), could not 
properly act as a thirteenth juror in this case 
because credibility was an overriding issue. 
The validity of defendant’s convictions for ag- 
gravated robbery, aggravated assault, and ag- 
gravated burglary depended upon the credibil- 
ity determinations by the jury and ultimately 
the judge, acting as a thirteenth juror; other 
than the victims’ own statements, no one pro- 
vided any independent knowledge of what was 
taken from the victims, that it was taken at 
gunpoint, or that defendant entered the resi- 
dence forcibly. State v. Ellis, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 262 (Tenn. Crim. App. 
Mar. 22, 2013), rev'd, 453 S.W.3d 889, 2015 
Tenn. LEXIS 5 (Tenn. Jan. 13, 2015). 

Even though the trial court erred by admit- 
ting into evidence numerous graphic photo- 
graphs of the victim’s face during surgery, as 
the extent of the victim’s injuries was clearly 
stated and not contested, the error was harm- 
less because it was not more probable than not 
that the photos affected the jury’ decision, 
given the conflicts in the testimony and the fact 
that the jury found defendant guilty of a lesser- 
included offense on one charge and acquitted 
him of the other. State v. Thompson, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 316 (Tenn. 
Crim. App. Apr. 27, 2017). 

Evidence of defendant’s prior bad acts to- 
wards the victim were relevant to show motive 
and intent; the trial court found the order of 
protection necessary to establish an element of 
aggravated assault by violation of a court order 
under T.C.A. § 39-13-102 and the allegations of 
threats and abuse in the petition were relevant 
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to establish defendant’s criminal intent and to 
rebut his theory of self-defense, plus witnesses 
testified regarding the victim’s fear of defen- 
dant, and he was not entitled to relief. State v. 
Long, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 368 (Tenn. Crim. App. May 11, 2017). 
In connection with defendant’s conviction of 
aggravated assault, aggravated criminal tres- 
pass of a habitation, and two counts of assault, 
the victim’s co-worker’s testimony qualified as 
fresh complaint evidence, as he testified about 
the details of the incident, and defendant had 
vigorously attacked the victim’s credibility 
prior to the co-worker’s testimony; the victim’s 
statements were timely and any error in admit- 
ting the testimony was harmless. State v. Rob- 
erts, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 258 (Tenn. Crim. App. Apr. 5, 2018). 


15. —Sufficient. 

The evidence was sufficient to support defen- 
dant’s conviction of aggravated kidnapping and 
aggravated assault. State v. Boling, 840 S.W.2d 
944, 1992 Tenn. Crim. App. LEXIS 384 (Tenn. 
Crim. App. 1992), appeal denied, — S.W.2d —, 
1992 Tenn. LEXIS 530 (Tenn. Aug. 31, 1992). 

Evidence was sufficient to support conviction. 
State v. Anderson, 835 S.W.2d 600, 1992 Tenn. 
Crim. App. LEXIS 22 (Tenn. Crim. App. 1992), 
appeal denied, 2002 Tenn. LEXIS 146 (Tenn. 
Mar. 18, 2002). 

There was ample evidence from which a 
rational trier of fact would conclude that driver 
was guilty beyond a reasonable doubt of aggra- 
vated assault in a head-on collision with an- 
other car, where the defendant was driving on 
the wrong side of the street, in what witnesses 
described as a careless manner; had a blood 
alcohol level which supported a finding that his 
blood alcohol level would have been between 
.04 percent and .07 percent at the time of the 
collision; and falsely told a police officer at the 
scene that a friend had been driving. State v. 
Norris, 874 S.W.2d 590, 1993 Tenn. Crim. App. 
LEXIS 286 (Tenn. Crim. App. 1993), overruled 
in part, State v. Imfeld, 70 S.W.3d 698, 2002 
Tenn. LEXIS 119 (Tenn. 2002). 

Testimony that defendant looked directly at 
the victim when he kicked her was sufficient 
proof that he acted intentionally, and the state 
did not have to demonstrate that he intended to 
cause serious bodily injury to the victim. State 
v. Crowe, 914 S.W.2d 933, 1995 Tenn. Crim. 
App. LEXIS 623 (Tenn. Crim. App. 1995), ap- 
peal denied, — S.W.2d —, 1996 Tenn. LEXIS 43 
(Tenn. Jan. 8, 1996). 

Evidence held sufficient to support conviction 
of aggravated assault involving an automobile 
accident. State v. Gillon, 15 S.W.3d 492, 1997 
Tenn. Crim. App. LEXIS 1024 (Tenn. Crim. 
App. 1997). 

Evidence was insufficient to sustain defen- 
dant’s reckless aggravated assault convictions 
where there was absolutely no proof of bodily 
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injury to either of the victims; in addition, 
reckless aggravated assault could not be a 
lesser-included offense of aggravated assault 
based on knowingly or recklessly causing an- 
other to reasonably fear imminent bodily in- 
jury. State v. Goodwin, 143 S.W.3d 771, 2004 
Tenn. LEXIS 552 (Tenn. 2004), rehearing de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 696 
(Tenn. 2004). 

Evidence was sufficient to support defen- 
dant’s aggravated assault conviction where the 
evidence showed that defendant was served 
with an order of protection and notice of hear- 
ing, and several witnesses testified that they 
saw defendant hit the victim so hard that the 
victim’s head smashed into a courtroom wall. 
State v. Armstrong, 256 S.W.3d 243, 2008 Tenn. 
Crim. App. LEXIS 77 (Tenn. Crim. App. Jan. 
24, 2008). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of aggravated 
assault because the proof at trial established 
that defendant held the two victims at gunpoint 
and threatened to shoot them. One victim tes- 
tified that he was terrified, while the second 
testified that he was afraid and thought that 
one or both of them were going to be killed. 
State v. Parsons, 437 S.W.3d 457, 2011 Tenn. 
Crim. App. LEXIS 922 (Tenn. Crim. App. Dec. 
15, 2011), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 383 (Tenn. May 23, 2012). 

Evidence was sufficient to convict defendant 
of aggravated assault because he admitted to 
hitting the victim in the face, breaking her 
nose; he hit the victim on the head with the butt 
of a gun; he pushed the victim into the bath- 
room with tremendous force, causing her to 
collide with the vanity; the victim testified 
concerning her loss of consciousness, pain, 
scars, and permanent physical conditions; and 
medical personnel discussed the severity of the 
victim’s injuries. State v. Feaster, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 485 (Tenn. Crim. 
App. May 238, 2014), aff'd, 466 S.W.3d 80, 2015 
Tenn. LEXIS 514 (Tenn. June 25, 2015). 

Facts were sufficient to sustain defendant’s 
convictions for facilitation of attempted first 
degree premeditated murder, unlawful posses- 
sion of a firearm, and aggravated assault be- 
cause the victim identified defendant soon after 
the shooting and again in court, and the jury 
heard the evidence and was able to gauge the 
victim’s credibility. State v. Johnson, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 45 (Tenn. 
Crim. App. Jan. 25, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 457 (Tenn. June 
23, 2016). 

Evidence that defendant turned back to- 
wards the victim, pulled out a pocketknife and 
threatened the victim, and waived the knife at 
the victim causing injury was sufficient to sup- 
port defendant’s conviction for reckless aggra- 
vated assault. State v. Moffitt, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 67 (Tenn. Crim. 
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App. Jan. 29, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 429 (Tenn. June 24, 
2016). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of aggravated 
assault as a party to the offenses where it 
showed that defendant was driving with his 
co-defendant and a passenger, the co-defendant 
and the passenger exited the car, and the co- 
defendant displayed a gun at the victims. The 
evidence that defendant stopped the vehicle in 
a traffic lane for his co-defendant to exit was 
sufficient to show that defendant knowingly 
and voluntarily shared in the criminal intent of 
the crime and promoted its commission. State v. 
Campbell, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 161 (Tenn. Crim. App. Mar. 3, 2016). 

Evidence was sufficient to convict defendant 
of aggravated assault because the victim testi- 
fied that she remained in the hospital for two 
days following the attack, that she sustained 
numerous cuts and stab wounds, that she was 
heavily medicated for weeks following the as- 
sault, and that she was still unable to bend her 
thumbs due to the severity of the injury to her 
hands. State v. Freeman, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 179 (Tenn. Crim. App. 
Mar. 10, 2016). 

Evidence that the victim and defendants 
were all members of a street gang, that one 
defendant possessed a handgun, that defen- 
dants beat the victim until he was unconscious, 
and that the victim was in a medically-induced 
coma for nine weeks and needed physically 
therapy to walk and talk again was sufficient to 
support defendants’ convictions for attempted 
second degree murder, aggravated assault, and 
possession of a firearm during the commission 
of a dangerous felony. State v. Bonds, 502 
S.W.3d 118, 2016 Tenn. Crim. App. LEXIS 266 
(Tenn. Crim. App. Apr. 7, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault be- 
cause defendant struck the victim with a 
wooden beam multiple times, and the victim 
sustained bodily injury; the victim testified in 
detail about his injuries, and his testimony was 
supported by the photographs received as an 
exhibit. State v. Tiger, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 253 (Tenn. Crim. App. Apr. 4, 
2016). 

Evidence was sufficient to convict defendant 
of aggravated assault because defendant either 
intended to use a deadly weapon to cause bodily 
injury to the second victim or was aware that 
his conduct of shooting into the front seat of the 
vehicle where the second victim was sitting 
beside the first victim was reasonably certain to 
result in bodily injury to the second victim. 
State v. Brown, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 274 (Tenn. Crim. App. Apr. 12, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 653 (Tenn. Sept. 22, 2016). 
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Evidence was sufficient to convict defendant 
of aggravated assault because defendant acted 
at least knowingly in causing the two backseat 
passengers to reasonably fear imminent bodily 
injury as defendant was aware that his conduct 
of using a deadly weapon to shoot into the 
victim’s vehicle was reasonably certain to cause 
the other passengers in the vehicle to reason- 
ably fear imminent bodily injury. State v. 
Brown, — 8.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 274 (Tenn. Crim. App. Apr. 12, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
653 (Tenn. Sept. 22, 2016). 

Evidence was sufficient to convict defendant 
of aggravated assault because defendant in- 
volved himself in an altercation between the 
victim and defendant’s friend; during the alter- 
cation, defendant left the friend’s porch, ap- 
proached the victim, and struck him in the 
head with a brick; once the victim was on the 
ground, defendant struck him an additional 
three or four times; as a result of the incident, 
the victim suffered multiple facial fractures, 
requiring three surgical procedures; and the 
trial court charged the jury on the issue of 
self-defense, and the jury chose to reject that 
defense, as was its prerogative. State v. Ben- 
field, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 329 (Tenn. Crim. App. May 3, 2016). 

Evidence was sufficient to sustain defen- 
dant’s convictions for aggravated assault and 
aggravated kidnapping because the jury cred- 
ited the victim’s testimony, and the testimony 
of other witnesses and the physical evidence 
corroborated her account; the victim reported 
defendant’s abuse to an officer, who noted inju- 
ries to her face and redness to her neck, and the 
injuries were observable in the photographs 
admitted at trial. State v. Baxter, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 364 (Tenn. Crim. 
App. May 16, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 666 (Tenn. Sept. 23, 
2016). 

Defendant’s act of waiving his gun around an 
announcing that “this is a robbery,” demanding 
the women undress, and hitting a victim until 
she lost consciousness, and testimony that such 
action caused the victims to fear for their lives 
supported defendant’s aggravated assault con- 
victions. State v. Howard, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 395 (Tenn. Crim. App. 
May 26, 2016). 

Defendant was properly convicted of at- 
tempted second-degree murder, aggravated as- 
sault, employing a firearm during commission 
of a dangerous felony, and possessing a firearm 
as a convicted felon because, without a prior 
disagreement or provocation, defendant drew a 
gun while the victim’s back was turned, pointed 
it at the victim, and shot him when he at- 
tempted to escape, the shooting was a substan- 
tial step toward killing the victim, firing the 
gun was an intentional act, the victim believed 
that defendant intended to rob him, defendant 
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did not attempt to render aid to the victim, left 
the scene, and hid in his mother’s attic, and the 
parties stipulated that defendant had two prior 
felony convictions involving violence and/or 
drugs. State v. Jones, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 417 (Tenn. Crim. App. June 
6, 2016). 

In an aggravated assault case involving two 
defendants, the evidence was sufficient to sup- 
port the second defendant’s conviction. The jury 
could reasonably conclude that the second de- 
fendant acted with the intent to promote or 
assist in the commission of aggravated assault. 
State v. Henderson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 432 (Tenn. Crim. App. June 
10, 2016). 

In an aggravated assault case involving two 
defendants, there was sufficient evidence for 
the jury to conclude that first defendant was 
holding a gun and that the gun was clearly 
visible to the victim. The evidence was suffi- 
cient for the jury to conclude that the first 
defendant intentionally or knowingly caused 
the victim to reasonably fear imminent bodily 
injury and that he did so by use or display of a 
deadly weapon. State v. Henderson, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 432 (Tenn. 
Crim. App. June 10, 2016). 

Jury could have inferred that defendant in- 
tentionally used his motor vehicle in a way that 
caused the victim to reasonably fear imminent 
harm, and thus the evidence supported defen- 
dant’s convictions of aggravated assault and 
vandalism; defendant first encountered the vic- 
tim at the mailboxes in the subdivision and 
parked bumper to bumper with her car, as she 
had parked in the wrong direction, and when 
she tried to back out, he rammed his car into 
her car, and as she drove away, he followed her 
and rammed her car again, and the damage to 
her car was more than $1,000. State v. Wind- 
row, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 455 (Tenn. Crim. App. June 28, 2016). 

Evidence defendant approached the victims 
with a gun visible and ordered them to show 
their pockets allowed a jury to find that his 
assault of the victims involved the display of a 
deadly weapon and supported convictions for 
aggravated assault. State v. Brown, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 465 (Tenn. 
Crim. App. June 29, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 758 (Tenn. Oct. 
20, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault where 
the driver testified that defendant pulled a 
black and silver gun from his pants and pointed 
it at her, and she was terrified. State v. Bailey, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 468 
(Tenn. Crim. App. June 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 770 
(Tenn. Oct. 20, 2016). 

Evidence supported defendant’s convictions 
for reckless homicide and reckless aggravated 
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assault; although the victim had bruising prior 
to her death, testimony was clear the victim 
died from blunt force injuries to her head that 
would have occurred on a certain date, and the 
victim would not have acted normally after 
sustaining the injuries. State v. Beaty, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 491 
(Tenn. Crim. App. July 8, 2016). 

Evidence was sufficient to sustain defen- 
dant’s convictions for aggravated assault be- 
cause defendant used his vehicle to ram into a 
victim several times, injuring her severely; de- 
fendant drove his vehicle at another victim, 
who fell while trying to get away but was able 
to get up and run away, and that victim specifi- 
cally testified that he was scared when defen- 
dant was driving toward him. State v. Rush, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 507 
(Tenn. Crim. App. July 15, 2016). 

Evidence defendant hit the adult victim in 
the head with a gun, causing a bleeding wound, 
and threatened to harm one of the children, 
while brandishing a knife and poking him with 
it, was sufficient to support a conviction for 
aggravated assault. State v. Curry, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 602 (Tenn. 
Crim. App. Aug. 15, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 40 (Tenn. Jan. 19, 
2017). 

Evidence was sufficient to support defen- 
dant’s convictions of rape, aggravated assault, 
aggravated burglary, sexual battery, and as- 
sault where it showed that he broke into his 
estranged wife’s house, choked her, repeatedly 
threatened to kill her, coerced her into having 
oral sex and sexual intercourse with him mul- 
tiple times, the wife had bruises and marks on 
her throat, a DNA swab from the victim was 
consistent with defendant’s DNA profile, and 
defendant had a bite mark on his forearm, 
marks on his cheeks, and scrapes on his head 
and elbow. State v. Blanton, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 623 (Tenn. Crim. App. 
Aug. 22, 2016). 

Child victim’s testimony that she thought 
defendant was going to shoot her mother and 
her, and testimony defendant pointed the gun 
at his girlfriend’s car while she and the child 
were inside it and threatened to kill them 
supported convictions for aggravated assault 
and attempted aggravated assault, and the 
girlfriend’s admission that a year later she 
could not remember whether defendant actu- 
ally threatened to kill her did not create rea- 
sonable doubt, nor did her ongoing relationship 
with him. State v. Abujaber, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 631 (Tenn. Crim. App. 
Aug. 25, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 856 (Tenn. Nov. 16, 2016). 

Defendant’s conduct during the incident 
showed he intentionally or knowingly caused 
the victim bodily injury by striking her head 
repeatedly with a gun and shooting her and 
was sufficient to support a conviction for aggra- 
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vated assault. State v. Vinson, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 647 (Tenn. Crim. 
App. Aug. 31, 2016). 

Evidence was sufficient to sustain defen- 
dant’s two convictions for aggravated assault 
because the State proved he intended to cause 
the officers to reasonably fear imminent bodily 
injury by the display of a deadly weapon; the 
officers testified that they were scared when 
defendant pointed a shotgun in their director, 
and ajury could have found that defendant was 
aware that his conduct caused the officers to 
fear injury. State v. Willis, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 675 (Tenn. Crim. App. 
Sept. 9, 2016). 

Victim’s testimony that defendant tried re- 
peatedly to hit her with a stick while she was 
seated in her car and that she was afraid, and 
an officer’s testimony that defendant stated he 
had attempted to hit the victim with a stick was 
sufficient to support defendant’s conviction for 
aggravated assault. State v. Shettles, —S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 719 (Tenn. 
Crim. App. Sept. 23, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 139 (Tenn. Feb. 
22P2017): 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated assault where it 
showed that the victim had to have part of his 
intestines, his gallbladder, and half of his liver 
removed, he was still unable to run or ride a 
bicycle as a result of his injuries, and defendant 
was armed with a gun. State v. Jones, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 732 (Tenn. 
Crim. App. Sept. 26, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 45 (Tenn. Jan. 20, 
2017). 

Evidence was sufficient to sustain defen- 
dant’s convictions for aggravated assault and 
reckless endangerment. Defendant’s attack left 
the victim bleeding profusely from the side of 
her neck that required medical attention, in- 
cluding stitches and pain medication, and de- 
fendant further endangered the victim by 
throwing her cellular phone out of her reach to 
prevent her from calling for help. State v. 
Heath, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 791 (Tenn. Crim. App. Oct. 21, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
34 (Tenn. Jan. 20, 2017). 

Although the victim was unable to identify 
defendant as one of the perpetrators at the 
preliminary hearing, there was sufficient evi- 
dence of his identity, as the jury chose to credit 
the victim’s trial testimony that defendant was 
one of the men who fled in a vehicle from her 
rental home, knocking her down in the process, 
and there was evidence that the vehicle that 
fled the scene was registered to defendant’s 
mother and defendant had access to the vehicle 
and had driven it on another occasion. State v. 
Smith, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 794 (Tenn. Crim. App. Oct. 21, 2016), 
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appeal denied, — $.W.3d —, 2017 Tenn. LEXIS 
155 (Tenn. Feb. 28, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions for reckless homicide and 
reckless aggravated assault; defendant was left 
alone with the infant victim, and when the 
mother returned, the victim was unresponsive, 
plus while at the hospital, defendant told the 
mother to say the victim had been with her the 
whole time, and the victim’s injuries were 
caused by blunt force injuries to her head. State 
v. Beaty, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 842 (Tenn. Crim. App. Nov. 8, 2016). 

Evidence supported defendant’s conviction 
for aggravated assault by use of a skillet as a 
deadly weapon because the victim, defendant’s 
then spouse, after arguing and consuming alco- 
hol with defendant for some time before falling 
asleep on a sofa was jarred awake when defen- 
dant struck the victim in the head with an iron 
skillet, causing the victim pain and leaving the 
victim with a large knot and a cut on the top of 
the victim’s head. State v. Lamb, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 891 (Tenn. Crim. 
App. Nov. 30, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated assault where 
the victim testified that he believed defendant 
was trying to kill him after he was robbed and 
after being shot point blank in the face the 
victim began running while defendant contin- 
ued to shoot at him. State v. Vaughn, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 906 (Tenn. 
Crim. App. Dec. 6, 2016). 

Evidence that two defendants fired their 
guns into a crowd of people, causing one of the 
crowd to fear for her life, was sufficient to 
sustain the aggravated assault convictions as 
to two defendants and to sustain a conviction 
based upon criminal responsibility as to the 
other defendant. State v. Burgess, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 75 (Tenn. Crim. 
App. Jan. 31, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 340 (Tenn. May 22, 
2017). 

Evidence was sufficient to sustain defen- 
dant’s conviction for reckless aggravated as- 
sault because the victim offered extensive tes- 
timony at trial regarding being cut by 
defendant, and the jury accredited that testi- 
mony; a doctor testified that the victim’s inju- 
ries were extensive and required surgery, and 
without treatment, the victim would have 
likely died. State v. Pittman, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 394 (Tenn. Crim. App. 
May 16, 2017). 

Evidence was sufficient to support petition- 
er’s convictions of vehicular assault and reck- 
less aggravated assault because it showed that 
petitioner did not apply his brakes until just 
before the collision, petitioner hit the truck 
with enough force to cause it to go airborne and 
land directly in front of the victim’s van which 
was traveling in the oncoming lane of traffic, 
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the victim suffered serious bodily injuries, and 
petitioner’s blood was found to contain cocaine. 
Stewart v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 519 (Tenn. Crim. App. June 
20, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 666 (Tenn. Oct. 4, 2017). 

There was sufficient evidence to convict de- 
fendant of aggravated assault because the 
State’s evidence established that he assaulted a 
correctional officer by striking the officer over 
thirty time; the proof powerfully established 
that defendant’s attack on the officer resulted 
in serious bodily injury and that defendant 
assaulted the officer with intent and knowledge 
that his actions would result in serious bodily 
injury; State v. Armstrong, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 587 (Tenn. Crim. App. 
July 5, 2017). 

Evidence was sufficient to convict defendant 
of aggravated assault as the victim suffered 
serious bodily injury because the victim was 
intentionally assaulted by defendant when he 
exited the market and refused to share his beer 
and/or cigarettes; two men got the victim on the 
ground and proceeded to kick and punch him; 
the beating resulted in a broken nose, a dislo- 
cated jaw, a torn eyelid, a detached optical 
nerve, and multiple bruises; the victim had 
blood squirting out of his eye nearly a day after 
the incident; the victim rated his pain as above 
10; and the victim required jaw surgery and 
was now permanently blind in one eye. State v. 
Palmer, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 637 (Tenn. Crim. App. July 19, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
797 (Tenn. Nov. 16, 2017). 

Evidence supported defendant’s conviction 
for reckless aggravated assault because defen- 
dant was aware of but consciously disregarded 
the substantial and unjustifiable risk that the 
victim would be seriously injured; defendant, 
while being repositioned in his hospital bed, 
looked the victim directly in the eye, lifted both 
legs, and kicked her beneath her chin, and a 
nurse and officer testified that defendant stated 
he intended to kick the male nurse rather than 
the victim. State v. Day, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 656 (Tenn. Crim. App. 
July 27, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 873 (Tenn. Dec. 6, 2017). 

Evidence was sufficient to convict defendant 
of aggravated assault and child abuse because 
defendant and the child’s mother were the sole 
caretakers of the one-month-old victim; defen- 
dant solely cared for the victim while the 
mother worked; both defendant and the mother 
admitted to becoming frustrated with the vic- 
tim when he became fussy; at two-months-old, 
x-rays revealed numerous fractures throughout 
the victim’s body; a doctor testified about the 23 
fractures in various stages of healing to the 
victim’s rib cage, legs, and arms and opined 
that the injuries were sustained through abuse; 
and defendant admitted to the police that he 
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handled the victim roughly when frustrated 
and even heard a “pop” sound during one such 
incident. State v. Crawford,-— S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 791 (Tenn. Crim. App. 
Aug. 31, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 870 (Tenn. Dec. 6, 2017). 

Evidence including the victim’s testimony 
that defendant pulled the victim out of her car 
and strangled her while she was on the ground 
and defendant’s admission to another that he 
choked the victim was sufficient to support 
defendant’s conviction for aggravated assault 
by strangulation. State v. Brooks, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 826 (Tenn. Crim. 
App. Sept. 8, 2017). 

Sufficient evidence supported defendant’s ag- 
gravated assault conviction because it showed 
defendant (1) intentionally or knowingly 
caused a victim to reasonably fear imminent 
bodily injury by pointing a gun at the victim, 
and (2) did not act in self-defense. State v. 
Howard, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 839 (Tenn. Crim. App. Sept. 13, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated assault because 
it showed that defendant grabbed the victim 
around the neck and hit her in the face several 
times with a closed fist, he later displayed a box 
cutter and hit the victim with its handle, defen- 
dant fled the scene, and the victim suffered 
bruising to her face, neck, and arms along with 
swelling to both sides of her face. State v. 
Williams, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 843 (Tenn. Crim. App. Sept. 13, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault be- 
cause based on the testimony of the victim 
alone—that defendant had a gun in defendant’s 
hand, held the gun out the window of defen- 
dant’s vehicle, and fired a shot at the victim and 
that, as a result, the victim feared for the 
victim’s life-a reasonable juror could have 
found beyond a reasonable doubt that defen- 
dant intentionally or knowingly caused the 
victim to reasonably fear imminent bodily in- 
jury by the use or display of a deadly weapon. 
State v. Tiller, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 906 (Tenn. Crim. App. Oct. 9, 
2017). 

Evidence was sufficient to convict defendant 
of three counts of especially aggravated kidnap- 
ping and of three counts of aggravated assault 
as defendant substantially interfered with the 
victims’ liberty by the use or threatened use of 
a deadly weapon and the victims had a reason- 
able fear of imminent bodily injury by the use of 
a deadly weapon because defendant terrorized 
the three victims for hours by confining them to 
the bedroom and hitting two of the victims with 
his fists; the victims were not allowed to leave 
the bedroom; defendant was armed with a knife 
and a beer bottle, which he used to threaten the 
victims; and all three victims testified that they 
feared for their safety. State v. Frazier, — 
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S.W.3d —, 2017 Tenn. Crim. App. LEXIS 951 
(Tenn. Ct. App. Nov. 8, 2017). 

Testimony from the victim and another wit- 
ness that defendant produced a knife during a 
confrontation and evidence that a knife was 
recovered from defendant’s vehicle was suffi- 
cient for a rational trier of fact to conclude that 
defendant was armed with a deadly weapon, as 
required for an aggravated assault conviction. 
State v. Stanley, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 207 (Tenn. Crim. App. Mar. 20, 
2018). 

Evidence was sufficient to support defen- 
dant’s conviction for reckless aggravated as- 
sault because the State of Tennessee presented 
evidence that defendant acted recklessly in 
discharging a deadly weapon into a house, 
causing bodily injury to the victim of the gun- 
shot. Furthermore, defendant’s admissible 
statements to the police established defen- 
dant’s identity as the shooter. State v. Butts, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 243 
(Tenn. Crim. App. Mar. 29, 2018). 

Evidence was sufficient to convict defendant 
of aggravated assault because the 12-year-old 
victim testified that defendant pointed a gun at 
him while standing near the television stand in 
the living room before any gunshots were fired. 
State v. Grant, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 294 (Tenn. Crim. App. Jan. 4, 
2018). 

Evidence that defendant entered the victim’s 
residence through a window, shot the victim, 
and later gave a written statement admitting to 
breaking and entering into the residence and 
shooting the victim supported defendant’s con- 
victions for attempted first degree premedi- 
tated murder, aggravated assault, aggravated 
- burglary, and employing a firearm during the 
commission of a dangerous felony. State v. 
Stitts, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 340 (Tenn. Crim. App. Apr. 27, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated assault be- 
cause while acting in concert with at least 10 
other individuals, he intentionally or know- 
ingly caused serious bodily injury to the victim 
by beating him severely with brass knuckles 
until the victim suffered facial fractures and 
temporarily lost consciousness, plus defendant 
handed a gun to his brother and told him to 
shoot the victim. State v. Gomez, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 359 (Tenn. Crim. 
App. May 9, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted first-degree 
murder and aggravated assault, because de- 
spite the alibi testimony of defendant’s mother, 
the jury chose not to accredit her testimony and 
resolve all conflicts in favor of the State and the 
victim’s testimony identifying defendant as one 
of the shooters without hesitation. State v. Lee, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 390 
(Tenn. Crim. App. May 18, 2018). 
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16. —Insufficient. 

Where the trial court convicted defendant of 
reckless aggravated assault based on police 
testimony of the deceased victim’s hearsay 
statements made at the crime scene, defen- 
dant’s conviction could not be sustained. State 
v. Maclin, 183 S.W.3d 335, 2006 Tenn. LEXIS 6 
(Tenn. 2006), cert. denied, Anderson v. Tennes- 
see, 549 U.S. 828, 127 S. Ct. 47, 166 L. Ed. 2d 
49, 2006 U.S. LEXIS 5944 (2006). 


17. Enhancement Factors. 

The sentence enhancement factor that per- 
sonal injury inflicted upon the victim was “par- 
ticularly great” is an element of the offense of 
aggravated assault causing serious bodily in- 
jury and could not be used to enhance defen- 
dant’s sentence. State v. Jones, 883 S.W.2d 597, 
1994 Tenn. LEXIS 259 (Tenn. 1994). 

The sentence enhancement factors that de- 
fendant had no hesitation about committing a 
crime when the “risk to human life was high” 
and that the “potential for bodily injury” to a 
victim was great” are not elements of the of- 
fense of aggravated assault causing serious 
bodily injury, and can be used for enhancement 
purposes if the facts of the case warrant such 
use. State v. Jones, 883 S.W.2d 597, 1994 Tenn. 
LEXIS 259 (Tenn. 1994); State v. Crowe, 914 
S.W.2d 933, 1995 Tenn. Crim. App. LEXIS 623 
(Tenn. Crim. App. 1995), appeal denied, — 
S.W.2d —, 1996 Tenn. LEXIS 48 (Tenn. Jan. 8, 
1996). 

The use of a deadly weapon is not an essen- 
tial element of an aggravated assault causing 
serious bodily injury, and thus can be used as 
an enhancement factor in sentencing following 
conviction. State v. Carter, 986 S.W.2d 596, 
1998 Tenn. Crim. App. LEXIS 166 (Tenn. Crim. 
App. 1998). 

Where the affidavit of complaint states that 
defendant struck a police officer on the head 
with his fist during a traffic stop, he necessarily 
committed aggravated assault under Tennes- 
see law. When defendant pleaded guilty to a 
federal offense for possessing with intent to 
distribute five grams or more of cocaine base, 
the federal district court did not err by desig- 
nating him as a career offender because his 
prior Tennessee conviction for aggravated as- 
sault was properly counted as a crime of vio- 
lence under U.S. Sentencing Guidelines 
Manual § 4B1.2(a)(2). In re Smith, 2016 U.S. 
App. LEXIS 23525 (6th Cir. Oct. 27, 2016). 

Victim’s testimony that his pain was such 
that he was unable to lie down or sleep for the 
first two days following the assault and that he 
experiences such extreme vertigo that he re- 
peatedly vomited was sufficient for the jury to 
find that the victim suffered a serious bodily 
injury as required for aggravated assault. State 
v. Jones, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 618 (Tenn. Crim. App. July 14, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
653 (Tenn. Oct. 6, 2017). 
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18. Sentencing. 

Defendant’s ninety-four-month sentence for 
possessing cocaine with the intent to distribute 
and for violating 8 U.S.C. § 1826(a)(1), (a)(2), 
(b)(2), relating to the illegal reentry of removed 
aliens, was improperly enhanced by sixteen 
levels pursuant to U.S. Sentencing Guidelines 
Manual § 2L1.2(b)(1)(A)Gi) because his prior 
conviction for vehicular assault pursuant to 
T.C.A. § 39-13-106(a), which required proof of 
the reckless use of force against a person or 
property of another, was not a crime of violence 
based on cases examining 18 U.S.C. § 16(a), 
which contained identical language to the 
guideline’s catch-all provision. Moreover, the 
enhancement could not be sustained via the 
enumerated list of crimes in § 2L1.2(b)(1) by 
analogizing it to aggravated assault under 
T.C.A. § 39-13-102(a)(2) because only enumer- 
ated offenses could trigger the enhancement. 
United States v. Portela, 469 F.3d 496, 2006 
FED App. 430P, 2006 U.S. App. LEXIS 28733 
(6th Cir. Tenn. 2006). 

Defendant’s 10-year maximum sentence for 
aggravated assault that resulted in a perma- 
nent head injury to the victim was appropriate 
under T.C.A. § 40-35-114 given defendant’s 
lack of potential for rehabilitation, his past 
felony causing death, and the past failure of 
alternatives to incarceration. State v. Jones, 
341 $.W.3d 318, 2010 Tenn. Crim. App. LEXIS 
943 (Tenn. Crim. App. Nov. 5, 2010), appeal 
denied, — S.W.3d —, 2011 Tenn. LEXIS 251 
(Tenn. Mar. 9, 2011). 

Trial court did not err by refusing to apply 
mitigating factors because defendant grabbed a 
wooden beam, struck the victim numerous 
times, caused extensive injuries to the victim’s 
head and face, and stated numerous times 
during the attack that he was going to kill the 
victim; although the victim fell on the ground 
after the first strike, terminating any threat by 
the victim, defendant continued hitting the 
victim while he lay on the ground. State v. 
Tiger, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 253 (Tenn. Crim. App. Apr. 4, 2016). 

Trial court did not abuse its discretion in 
imposing consecutive sentences for defendant’s 
convictions of reckless homicide and reckless 
aggravated assault; defendant was found to be 
a dangerous offender whose behavior indicated 
little or no regard for human life and no hesi- 
tation about committing a crime in which the 
risk to human life was high, plus consecutive 
sentences were reasonably related to the sever- 
ity of the offenses and necessary to protect the 
public. State v. Beaty, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 491 (Tenn. Crim. App. July 
8, 2016). 

In a case where defendant was convicted of 
three counts of aggravated assault, the trial 
court did not abuse its discretion by imposing 
concurrent maximum sentences of 15 years for 
a persistent offender because defendant had a 
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very lengthy history of criminal convictions 
beyond those necessary to establish the appro- 
priate range; he had a history of failing to 
comply with the conditions of release into the 
community based on over 20 previous revoca- 
tions of probation or parole; and he was on bail 
when he committed the current crimes; how- 
ever, the trial court erred by failing to merge all 
three convictions into a single conviction as 
they were based on the same occurrence and 
were indicted as alternative theories of the 
same offense. State v. Baxter, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 747 (Tenn. Crim. 
App. Sept. 30, 2016). 

Trial court found that defendant was a dan- 
gerous offender whose behavior indicated little 
or no regard for human life, and consecutive 
sentences were reasonably related to the sever- 
ity of the offenses committed and were neces- 
sary to protect the public, and thus the trial 
court did not abuse its discretion in imposing 
consecutive sentences; however, defendant’s 
conviction for reckless aggravated assault had 
to merge into his conviction for reckless homi- 
cide, resulting in a total effective sentence of 
four years. State v. Beaty, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 842 (Tenn. Crim. App. 
Nov. 8, 2016). 

Trial court did not err in sentencing defen- 
dant to an effective seven years’ confinement 
for two counts of aggravated assault or in 
denying his request for alternative sentencing 
as confinement was necessary to avoid depreci- 
ating the seriousness of the offenses and to 
deter other individuals from similar acts be- 
cause defendant assaulted the victim three 
times, culminating with a severe beating that 
merited a one-week hospitalization; the final 
assault occurred while defendant was released 
on bond for the first assault; in jail telephone 
calls, defendant discussed beating the victim, 
and he and a friend laughed about it; and 
defendant’s laughter in the context of the jail 
conversation indicated a lack of remorse. State 
v. Thomas, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 947 (Tenn. Crim. App. Dec. 23, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
263 (Tenn. Apr. 13, 2017). 

Others were in the area when defendant 
began shooting, and thus the trial court did not 
abuse its discretion in applying the enhance- 
ment factor regarding no hesitation to commit a 
crime when the risk to human life was high, 
plus nothing established that the trial court 
wholly departed from the statutes in applying 
the various enhancement factors and within- 
range sentences; thus, there was no abuse of 
discretion in defendant’s sentences of 23 years 
for aggravated robbery, five years for aggra- 
vated assault, and four years for attempted 
voluntary manslaughter. State v. Steed, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 343 
(Tenn. Crim. App. May 5, 2017). 
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Trial court did not abuse its discretion in 
ordering defendant to serve six years for ve- 
hicular homicide and four years for reckless 
aggravated assault, after considering defen- 
dant’s history of criminal behavior, the fact that 
the offenses included more than one victim, and 
defendant’s good work history. State v. Lutrell, 
— 8.W.3d —, 2017 Tenn. Crim. App. LEXIS 592 
(Tenn. Crim. App. July 6, 2017). 

Defendant had more than enough prior con- 
victions to be considered a career offender be- 
cause the prior aggravated assaults he commit- 
ted were Class C felonies in which a statutory 
element of the offense was serious bodily injury, 
State v. Kirk, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 635 (Tenn. Crim. App. July 19, 
2017). 

In a case in which defendant was convicted of 
aggravated assault and child abuse, and sen- 
tenced to consecutive prison terms of six and 
four years, for a total effective sentence of 10 
years, the evidence supported the trial court’s 
imposition of consecutive sentences under the 
dangerous offender category because defen- 
dant, the two-month-old victim’s caretaker, was 
frustrated with the victim’s fussiness and was 
rough with him; the victim sustained 23 frac- 
tures throughout his body; defendant admitted 
to hearing a “pop” sound when aggressively 
handling the infant; and the trial court found it 
was necessary to protect the public from fur- 
ther criminal conduct and, in particular, any 
young child that defendant might come in con- 
tact with. State v. Crawford, — $.W.3d —, 2017 
Tenn. Crim. App. LEXIS 791 (Tenn. Crim. App. 
Aug. 31, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 870 (Tenn. Dec. 6, 2017). 

Trial court properly imposed a sentence of 

ten years’ confinement because the sentence 
was within the statutory range and presumed 
reasonable; as a Range II, multiple offender, 
defendant was subject to a sentencing range of 
six to ten years for aggravated assault, a Class 
C felony. State v. Lyezkowski, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 913 (Tenn. Crim. 
App. Oct. 16, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated assault be- 
cause while acting in concert with at least 10 
other individuals, he intentionally or know- 
ingly caused serious bodily injury to the victim 
by beating him severely with brass knuckles 
until the victim suffered facial fractures and 
temporarily lost consciousness, plus defendant 
handed a gun to his brother and told him to 
shoot the victim. State v. Gomez, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 359 (Tenn. Crim. 
App. May 9, 2018). 

Defendant’s 15-year sentence for two counts 
of aggravated assault was proper, as the sen- 
tence was within the range for a Range III 
offender and the record supported the trial 
court’s application of enhancement factor for 
cruelty; defendant’s conduct of striking the vic- 
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tim on the head once with the pipe supported 
defendant’s conviction, and his striking the 
victim a second time while he was unable to 
defend himself supported a finding that defen- 
dant’s conduct was for the purpose of inflicting 
pain or suffering for its own sake. State v. 
Hughes, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 367 (Tenn. Crim. App. May 11, 2018). 


19. Election of Offenses. 

Defendant’s aggravated assault conviction 
had to be reversed because the State’s failure to 
elect an offense as to the aggravated assault 
charge, and the trial court’s failure to require 
the State to do so, resulted in plain error; 
because the State failed to elect the specific 
instance for which it wanted the jury to con- 
sider for the charge, a clear and unequivocal 
rule of law was breached, and defendant’s con- 
stitutional right to a unanimous verdict was 
adversely affected. State v. Smith, 492 S.W.3d 
224, 2016 Tenn. LEXIS 383 (Tenn. June 24, 
2016). 

Because the State adduced proof of more 
than one incident that each matched the alle- 
gations of the charging instrument, the election 
of offenses doctrine was implicated; the State’s 
proof at trial allowed the jury to consider two 
incidents as each matching the single charge in 
the indictment for an aggravated assault, com- 
mitted by violating an order of protection. State 
v. Smith, 492 S.W.3d 224, 2016 Tenn. LEXIS 
383 (Tenn. June 24, 2016). 

Defendant repeatedly punched and choked 
the victim until she punched him, defendant 
then threatened to kill her if he could not find 
his marijuana and exited the room, and then 
defendant returned moments later and struck 
the victim on the head with a revolver; defen- 
dant’s actions occurred in such close temporal 
and geographic proximity that they constituted _ 
one act of aggravated assault, and the State 
was not required to make an election of of- 
fenses. State v. Anderson, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 114 (Tenn. Crim. App. 
Feb. 17, 2017), aff'd, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 433 (Tenn. Crim. App. May 
24, 2017). 


20. Verdicts. 

Defendant claimed the verdicts on his convic- 
tions for reckless homicide and reckless aggra- 
vated assault were inconsistent, but he failed to 
cite authority for this, which could result in 
waiver; in any event, inconsistent verdicts were 
not a basis for relief. State v. Beaty, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 491 (Tenn. 
Crim. App. July 8, 2016). 

Because the jury’s verdict did not reflect the 
mens with which it found defendant acted, it 
was unclear whether the jury unanimously 
found that defendant either intentionally or 
knowingly assaulted the victim causing serious 
bodily injury; because of this deficiency, defen- 
dant’s conviction for Class C felony aggravated 
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assault could not stand, but because the mens 
rea of reckless is a lesser mens rea of inten- 
tional or knowing, and the jury was properly 
instructed and was unanimous in finding, at a 
minimum, that defendant was guilty of reck- 
less aggravated assault, the court imposed that 
conviction to do substantial justice. State v. 
Beaty, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 842 (Tenn. Crim. App. Nov. 8, 2016). 


21. Merger. 

Reckless aggravated assault is a lesser in- 
cluded offense of reckless homicide under part 
(b) of the State v. Burns test as reckless aggra- 
vated assault fails to meet the definition of a 
lesser included offense of reckless homicide 
under Burns part (a) only in the respect that it 
contains a statutory element establishing a less 
serious harm (serious bodily injury versus 
death) to the same person; thus, defendant’s 
conviction for reckless aggravated assault had 
to merge into the conviction for reckless homi- 
cide. State v. Beaty, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 842 (Tenn. Crim. App. Nov. 
8, 2016). 

Failure to merge defendant’s aggravated as- 
sault convictions, one based on a violation of a 
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court order and one based on the use or display 
of a deadly weapon, constituted plain error. 
State v. Anderson, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 114 (Tenn. Crim. App. Feb. 
17, 2017), affd, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 433 (Tenn. Crim. App. May 24, 
2017). 


22. Premeditation. 

Defendant was properly convicted of first- 
degree premeditated murder and aggravated 
assault because, inter alia, defendant’s mental 
defect did not prevent him from comprehending 
what was being said during his interview and 
his inquiry as to when a lawyer could come was 
not an unequivocal request for counsel, defen- 
dant admitted that he shot one person, had a 
motive for the shooting, procured a gun, fled the 
scene, disposed of the gun, tried to remove 
gunshot residue, and attempted to hide from 
police, and the jury could reasonably infer that, 
when he sprayed 32 bullets in the two assault 
victims’ direction, they reasonably feared for 
their lives. State v. Simmon, — 8.W.3d —, 2018 
Tenn. Crim. App. LEXIS 204 (Tenn. Crim. App. 
Mar. 19, 2018). 


(a) A person commits an offense who recklessly engages in conduct that 
places or may place another person in imminent danger of death or serious 


bodily injury. 


(b)(1) Reckless endangerment is a Class A misdemeanor. 
(2) Reckless endangerment committed with a deadly weapon is a Class E 


felony. 


(3) Reckless endangerment by discharging a firearm into a habitation, as 
defined under § 39-14-401, is a Class C felony, unless the habitation was 
unoccupied at the time of the offense, in which event it is a Class D felony. 

(4) In addition to the penalty authorized by this subsection (b), the court 
shall assess a fine of fifty dollars ($50.00) to be collected as provided in 
§ 55-10-412(b) and distributed as provided in § 55-10-412(c). 


History. 
Acts 1989, ch. 591, § 1; 2011, ch. 409, § 1; 
2012, ch. 1048, § 2; 2013, ch. 154, §§ 53, 54. 


Sentencing Commission Comments. This 
section proscribes reckless conduct which 
places another in a position of danger. 


Cross-References. 

Criminal Sentencing Reform Act, title 40, ch. 
35. 

Culpability, title 39, ch. 11, part 3. 

Felonies and misdemeanors distinguished, 
§ 39-11-110. 


Penalties for Class C, D and E felonies, 
§ 40-35-111. 

Penalty for Class A misdemeanor, § 40-35- 
re Ke 

Title definitions, § 39-11-106. 


Law Reviews. 

Criminal Attempt — Murder Two: The Law 
in Tennessee After State v. Kimbrough (Bar- 
bara Kritchevsky), 28 U. Mem. L. Rev. 3 (1997). 


Attorney General Opinions. 
Municipality unable to prohibit state autho- 
rized hunting, OAG 98-038 (2/9/98). 
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. Sufficiency of Evidence. 

10. Sentencing. 

11. Relationship to Federal Sentencing Laws. 

12. Jury Instructions. 
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1. Elements. 

Defendant could not be convicted of felony 
reckless endangerment, T.C.A. § 39-13-1038, as 
a lesser included offense of attempted second 
degree murder in a case where defendant 
stabbed defendant’s former wife four times out- 
side a bar during an altercation; application of 
the Burns test dictated that felony reckless 
endangerment is not a lesser included offense 
because it requires a different element of proof 
than does attempted second degree murder and 
its intent requirement does not indicate a 
lesser culpability or less serious risk of harm 
than does attempted second degree murder. 
State v. Rush, 50 S.W.3d 424, 2001 Tenn. 
LEXIS 587 (Tenn. 2001). 

Defendant could not be convicted of misde- 
meanor reckless endangerment, T.C.A. § 39- 
13-103, as a lesser included offense of at- 
tempted second degree murder in a case where 
defendant stabbed defendant’s former wife four 
times outside a bar during an altercation; ap- 
plication of the Burns test for determining 
whether an offense is a lesser included offense 
dictated that misdemeanor reckless endanger- 
ment is not a lesser included offense because it 
requires only a lesser degree of culpability— 
recklessness as opposed to knowledge—than 
does attempted second degree murder and its 
intent requirement requires a lesser culpability 
or less serious risk of harm than does at- 
tempted second degree murder. State v. Rush, 
50 S.W.3d 424, 2001 Tenn. LEXIS 587 (Tenn. 
2001). 

Because proof of a deadly weapon is always 
required for a felony reckless endangerment 
conviction, and because the deadly weapon el- 
ement does not reflect an intent requirement 
indicating lesser culpability or a less serious 
risk of harm, felony reckless endangerment is 
not a lesser included offense of attempted sec- 
ond degree murder. State v. Rush, 50 S.W.3d 
424, 2001 Tenn. LEXIS 587 (Tenn. 2001). 

Misdemeanor reckless endangerment in- 
cludes all of the elements of felony reckless 
endangerment except for the element requiring 


use of a deadly weapon; therefore, misde- 
meanor reckless endangerment is a lesser in- 
cluded offense of attempted second degree mur- 
der. State v. Rush, 50 S.W.3d 424, 2001 Tenn. 
LEXIS 587 (Tenn. 2001). 


2. —Recklessness. 

Defendant’s conduct in firing shots at a 
house, where occupants were not his intended 
victims, constituted reckless endangerment but 
was not ‘intentional or knowing’ so as to rise to 
the level of aggravated assault. State v. Wilson, 
924 S.W.2d 648, 1996 Tenn. LEXIS 361 (Tenn. 
1996). 

Defendant’s mere discharge of a gun into the 
air or up into a tree top was not sufficient to 
constitute the commission of reckless endan- 
germent. State v. Fox, 947 S.W.2d 865, 1996 
Tenn. Crim. App. LEXIS 350 (Tenn. Crim. App. 
1996). 

Driver who had a couple of drinks and ap- 
proached a blind curve at night at such speed 
that he could not stop in time to avoid hitting a 
car in his lane attempting to make a legal left 
turn was reckless and was aware of the risk 
created by his driving, but consciously disre- 
garded it. State v. Lewis, 978 S.W.2d 558, 1997 
Tenn. Crim. App. LEXIS 1105 (Tenn. Crim. 
App. 1997). 

Evidence was sufficient to support reckless 
endangerment conviction where testimony in- 
dicated defendant was driving fifteen to twenty 
miles over the speed limit and “whipped up 
into” an unsuspecting man’s driveway, such 
that the man had to run to avoid being run over. 
State v. Neely, 1 S.W.3d 679, 1999 Tenn. Crim. 
App. LEXIS 415 (Tenn. Crim. App. 1999). 


3. —Threat of Harm. 

Reckless endangerment will occur even if the 
victim does not suffer the threatened harm. 
State v. Baggett, 886 S.W.2d 593, 1992 Tenn. 
Crim. App. LEXIS 348 (Tenn. Crim. App. 1992); 
State v. Ramsey, 903 S.W.2d 709, 1995 Tenn. 
Crim. App. LEXIS 14 (Tenn. Crim. App. 1995). 

For the threat of bodily injury to be immi- 
nent, the person must be placed in a reasonable 
probability of danger as opposed to a mere 
possibility of danger. State v. Payne, 7 S.W.3d 
25, 1999 Tenn. LEXIS 584 (Tenn. 1999). 


4, —Conduct Victimizing More Than One 
Person. 

Even though defendant’s reckless conduct 
victimized more than one person, where the 
facts showed that it was one continuous act, a 
single course of conduct, it did not justify mul- 
tiple convictions. State v. Ramsey, 903 S.W.2d 
709, 1995 Tenn. Crim. App. LEXIS 14 (Tenn. 
Crim. App. 1995). 


5. —Conduct Victimizing the Public at 
Large. 

The term “public at large” may be used in an 

indictment for reckless endangerment to desig- 
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nate that class of persons occupying the zone of 
danger. State v. Payne, 7 S.W.3d 25, 1999 Tenn. 
LEXIS 584 (Tenn. 1999). 

Reckless endangerment can be committed 
against the public at large where the state 
shows that a representative of that group was 
in an area in which a reasonable probability of 
danger existed. State v. Payne, 7 S.W.3d 25, 
1999 Tenn. LEXIS 584 (Tenn. 1999). 


6. Double Jeopardy. 

Double jeopardy did not attach in a prosecu- 
tion for reckless endangerment and driving 
while under the influence (DUI), where each 
conviction was based upon distinct conduct; the 
state’s proof to the charge of DUI did not 
include proof of defendant’s reckless driving; 
and the offenses neither had identical statutory 
elements, nor were lesser mutually inclusive. 
State v. Boggs, 865 S.W.2d 920, 1992 Tenn. 
Crim. App. LEXIS 896 (Tenn. Crim. App. 1992). 

Convictions for the offenses of aggravated 
assault and reckless endangerment did not 
violate double jeopardy since each offense re- 
quired proof of an additional fact that the other 
did not. State v. Brooks, 909 S.W.2d 854, 1995 
Tenn. Crim. App. LEXIS 701 (Tenn. Crim. App. 
1995). 

Appellate court erred by holding that defen- 
dant’s convictions of evading arrest, T.C.A. 
§ 39-16-603(b), and reckless endangerment, 
T.C.A. § 39-18-1038, violated the prohibitions 
against double jeopardy in the Fifth Amend- 
ment and Tenn. Const. art. I, § 10 because the 
crimes did not constitute the same offense nor 
was one a lesser included offense of the other 
for the purpose of the Blockburger test. Reck- 
less endangerment did not require the State to 
prove any of the elements of evading arrest, 
reckless endangerment simply required proof 
of imminent danger of death or serious bodily 
harm to another person, evading arrest did not 
require the use of a deadly weapon as reckless 
endangerment did, and the State did not need 
to prove that the danger was to a person who 
was an innocent bystander or third party in 
order to prove a defendant guilty beyond a 
reasonable doubt of reckless endangerment. 
State v. Cross, 362 S.W.3d 512, 2012 Tenn. 
LEXIS 155 (Tenn. Mar. 9, 2012). 

Even though defendant’s convictions of crimi- 
nally negligent homicide and felony reckless 
endangerment were inconsistent, they did not 
have to be set aside because the evidence was 
sufficient to support both convictions. State v. 
Stewart, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 776 (Tenn. Crim. App. Oct. 18, 2016), 
review denied and ordered not published, — 
S.W.3d —, 2017 Tenn. LEXIS 166 (Tenn. Mar. 9, 
2017). 


7. Zone of Danger. 

The “zone of danger” is that area in which a 
reasonable probability exists that the defen- 
dant’s conduct would place others in imminent 
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danger of death or serious bodily injury if 
others were present in that zone or area. State 
v. Payne, 7 S.W.3d 25, 1999 Tenn. LEXIS 584 
(Tenn. 1999). 

Evidence showing that defendant shot 
spouse at close range, while the victim of the 
reckless endangerment charge was standing 
within defendant’s line of fire and near the 
spouse, was sufficient to convict defendant un- 
der this statute. State v. Alder, 71 S.W.3d 299, 
2001 Tenn. Crim. App. LEXIS 771 (Tenn. Crim. 
App. 2001). 


8. Lesser Included Offense. 

In a felony reckless endangerment case, fail- 
ure to charge the jury with the lesser included 
offense of misdemeanor reckless endangerment 
was reversible error because evidence at trial 
would have supported a jury instruction on the 
lesser included offense. State v. Nelson, 275 
S.W.3d 851, 2008 Tenn. Crim. App. LEXIS 346 
(Tenn. Crim. App. Apr. 24, 2008). 

Because reckless endangerment with a 
deadly weapon was not a lesser-included of- 
fense of aggravated assault committed by in- 
tentionally or knowingly causing another to 
reasonably fear imminent bodily injury by use 
or display of a deadly weapon, the trial court 
committed plain error by charging reckless 
endangerment with a deadly weapon as a lesser 
included offense of reckless endangerment. De- 
fendant was entitled to a new trial on aggra- 
vated assault. State v. Cross, 362 S.W.3d 512, 
2012 Tenn. LEXIS 155 (Tenn. Mar. 9, 2012). 


9. Sufficiency of Evidence. 

Evidence was sufficient to sustain defen- 
dant’s reckless endangerment conviction where 
defendant left his shotgun, which he knew to be 
loaded and cocked, in woods that were 50 feet 
behind a house; at the time he left the gun, 
defendant was fleeing from the police, and 
while there were no children or other persons in 
the woods at that time, defendant had seen 
children playing at a nearby residence. State v. 
Goodwin, 143 S.W.3d 771, 2004 Tenn. LEXIS 
552 (Tenn. 2004), rehearing denied, — S.W.3d 
—, 2004 Tenn. LEXIS 696 (Tenn. 2004). 

Evidence was sufficient to support defen- 
dant’s conviction of reckless endangerment be- 
cause he temporarily pinned the officer be- 
tween the victim’s car and another car. State v. 
Wilson, 211 S.W.3d 714, 2007 Tenn. LEXIS 22 
(Tenn. 2007). 

Evidence was sufficient to support defen- 
dant’s reckless endangerment conviction be- 
cause it showed that: (1) Defendant sped past 
two vehicles in no passing zones on blind curves 
while being chased by a deputy sheriff in a 
marked cruiser with its flashing lights and 
siren engaged; (2) He did so on a road with a 45 
mile per hour speed limit while accelerating to 
speeds of 80 to 90 miles per hour; and (3) There 
were at least two other drivers that were placed 
in the zone of danger by defendant’s conduct. 
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State v. Cross, 362 S.W.3d 512, 2012 Tenn. 
LEXIS 155 (Tenn. Mar. 9, 2012). 

Evidence that defendant swerved his vehicle 
toward an officer’s vehicle, trying to force it into 
oncoming traffic, was sufficient to permit jury 
to find defendant committed reckless endanger- 
ment under T.C.A. § 39-13-103. State v. Hous- 
ton, —S.W.3d —, 2013 Tenn. Crim. App. LEXIS 
112 (Tenn. Crim. App. Feb. 11, 2013), appeal 
denied, — S.W.3d —, 2013 Tenn. LEXIS 449 
(Tenn. May 8, 2013), cert. denied, Houston v. 
Tennessee, 189 L. Ed. 2d 747, 134 S. Ct. 2704, 
— U.S. —, 2014 U.S. LEXIS 3967 (U.S. 2014). 

There was overwhelming circumstantial evi- 
dence that defendant was the perpetrator of the 
offenses of misdemeanor reckless endanger- 
ment and vandalism because three witnesses 
testified that they saw defendant’s car shortly 
after the shootings, and when defendant was 
arrested, he had a shotgun in his lap and an 
over half-empty box of shotgun shells and shot- 
gun shells in his car. State v. Robertson, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 401 
(Tenn. Crim. App. May 27, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of reckless endangerment 
against his two-month-old daughter where it 
showed that he shot into the driver’s car while 
his daughter was strapped in her infant carrier 
in the backseat, defendant knew that the vic- 
tim was in the vehicle because he had placed 
her there, he recklessly shot through the win- 
dow of the car on the passenger side, and he 
walked around to the driver’s side and fired 
multiple shots into the car. State v. Bailey, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 468 
(Tenn. Crim. App. June 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 770 
(Tenn. Oct. 20, 2016). 

Evidence was sufficient to sustain defen- 
dant’s convictions for reckless endangerment 
because one victim was placed in a reasonable 
probability of imminent danger of death or 
serious bodily injury when defendant drove his 
truck in such a way that the victim thought he 
was going to hit her; defendant drive into 
another victim’s apartment, which placed that 
victim in a reasonable probability of imminent 
danger of death or serious bodily injury. State v. 
Rush, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 507 (Tenn. Crim. App. July 15, 2016). 

Evidence was sufficient to convict defendant 
of reckless endangerment with a deadly 
weapon because whether defendant intended to 
harm the investigator was immaterial as defen- 
dant used his vehicle in a manner capable of 
inflicting serious bodily injury to the investiga- 
tor because defendant swerved into the inves- 
tigator’s lane at the moment of their passing; 
the investigator’s testimony evinced that defen- 
dant looked directly ahead as he shifted half of 
his vehicle into the investigator’s lane; had it 
not been for the investigator’s evasive action, it 
could be reasonably concluded that the vehicles 
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would have collided head-on; and defendant’s 
act undoubtedly placed the investigator in im- 
minent danger of serious bodily injury. State v. 
Boaz, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 581 (Tenn. Crim. App. Aug. 9, 2016). 

In a case where one passenger was killed and 
the others were injured, the evidence was suf- 
ficient to convict defendant of vehicular homi- 
cide by intoxication, vehicular assault with 
intoxication, and reckless endangerment be- 
cause, although defendant initially asked other 
passengers to drive his vehicle, he later as- 
sumed control of the vehicle with the knowl- 
edge that not all of the passengers had access to 
seat belts; at that time, according to a passen- 
ger, defendant’s speech was slurred and his 
eyes appeared glassy; defendant drove at a high 
rate of speed, clipped a culvert by a driveway, 
and lost control of and flipped the vehicle; and 
an analysis of defendant’s blood showed the 
presence of drugs that affected his central ner- 
vous system. State v. Clark, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 601 (Tenn. Crim. App. 
Aug. 15, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 903 (Tenn. Nov. 22, 2016). 

Evidence that defendant shot approximately 
15 bullets in to the victims’ house, at least one 
bullet hole was found in the headboard of a 
victim’s bed and others were found throughout 
the house, was sufficient to support defendant’s 
conviction for reckless endangerment. State v. 
Lagrone, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 751 (Tenn. Crim. App. Sept. 30, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of criminally negligent homi- 
cide and reckless endangerment where it 
showed that, despite a do not enter sign, defen- 
dant drove west in an eastbound lane of a 
highway and struck the victim’s car. State v. 
Stewart, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 776 (Tenn. Crim. App. Oct. 18, 2016), 
review denied and ordered not published, — 
S.W.3d —, 2017 Tenn. LEXIS 166 (Tenn. Mar. 9, 
2017): 

Evidence was sufficient to sustain defen- 
dant’s convictions for aggravated assault and 
reckless endangerment. Defendant’s attack left 
the victim bleeding profusely from the side of 
her neck that required medical attention, in- 
cluding stitches and pain medication, and de- 
fendant further endangered the victim by 
throwing her cellular phone out of her reach to 
prevent her from calling for help. State v. 
Heath, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 791 (Tenn. Crim. App. Oct. 21, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
34 (Tenn. Jan. 20, 2017). 

Evidence strongly supported defendant’s con- 
victions for the lesser included offenses of reck- 
less endangerment and attempted especially 
aggravated robbery because the proof adduced 
at trial established that defendant accosted the 
victim, pointed a handgun at him, shot him 
once in the lower left leg, and stole his cellular 
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telephone and cash; both the victim and a 
witness positively identified defendant in a 
photographic lineup one month after the inci- 
dent. State v. Thaxton, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 818 (Tenn. Crim. App. Nov. 
2, 2016). 

Evidence that two defendants opened fire 
into a crowd of people, placing them in immi- 
nent danger of death or serious injury was 
sufficient to support convictions for reckless 
endangerment. State v. Burgess, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 75 (Tenn. Crim. 
App. Jan. 31, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 340 (Tenn. May 22, 
2017). 

State established reckless endangerment 
and evading arrest by showing that defendant 
led police on a seven-mile, high-speed chase 
which put police officers’ and other motorists’ 
lives in imminent danger, plus defendant inten- 
tionally failed to stop when officers activated 
lights and sirens, which placed the officers and 
other motorists in danger; the jury viewed 
three dash-cam videos of the high-speed chase, 
showing defendant weaving through vehicles 
and crossing into oncoming lanes of traffic, and 
he reached speeds of up to 117 miles per hour. 
State v. McCommon, — $.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 161 (Tenn. Crim. App. Mar. 
3, 2017). 

State presented sufficient evidence to sup- 
port defendant’s conviction for reckless endan- 
germent with a deadly weapon because the jury 
accredited both the victim’s testimony regard- 
ing being cut by defendant with a box cutter, 
and a doctor’s testimony that the victim’s lac- 
erations were caused by a razor-sharp blade; 
any credibility questions raised by the victim’s 
insobriety were within the province of the jury, 
and the court of criminal appeals could not 
reevaluate the victim’s credibility. State v. Pit- 
tman, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 394 (Tenn. Crim. App. May 16, 2017). 

Defendant was properly convicted of aggra- 
vated vehicular homicide, vehicular assault, 
and reckless endangerment with a deadly 
weapon because his intoxication proximately 
caused a car crash that killed his son and 
injured his nephew, while his convictions for 
vehicular assault and reckless endangerment 
both stemmed from the crash, his DUI convic- 
tion should merge with the vehicular assault 
conviction since it was a lesser-included offense 
and he could not be punished separately for one 
act of DUI that caused serious bodily injury, 
and the trial court properly considered the 
aggregating, mitigating, and sentencing fac- 
tors. State v. Steelman, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 936 (Tenn. Crim. App. 
Oct. 30, 2017). 

Evidence was sufficient to convict defendant 
of reckless endangerment because defendant 
engaged in reckless conduct that placed the 
victim in imminent danger of death or serious 
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bodily injury when he used a pocketknife to 
slash the victim four times; the jury acted 
within its province if it rejected defendant’s 
testimony that he merely acted to defend him- 
self by reaching for and using his knife to injure 
the unarmed victim, who punched defendant; 
and the jury was within its province if it deter- 
mined that defendant’s use of a knife was an 
unreasonable response to the use or threatened 
use of unlawful force by the victim or that 
defendant’s use of deadly force was not based 
upon reasonable beliefs. State v. Dixon, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 1032 
(Tenn. Crim. App. Dec. 15, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction for reckless endangerment 
because the State of Tennessee presented evi- 
dence that defendant placed the numerous oc- 
cupants of a home into imminent danger of 
death or serious bodily injury by recklessly 
firing a rifle through the walls of the home. 
Furthermore, defendant’s admissible state- 
ments to the police established defendant’s 
identity as the shooter. State v. Butts, —S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 248 (Tenn. 
Crim. App. Mar. 29, 2018). 

Evidence was sufficient to convict defendant 
of reckless endangerment because the 12-year- 
old victim testified that after he ran out of the 
house, he observed bullets flying past him and 
heard bullets ricocheting off the truck he was 
hiding behind. State v. Grant, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 294 (Tenn. Crim. 
App. Jan. 4, 2018). 


10. Sentencing. 

Trial court properly imposed concurrent, 
three-year terms after defendant pled guilty to 
reckless endangerment with a deadly weapon 
under T.C.A. § 39-13-103 and theft of merchan- 
dise over five hundred dollars under T.C.A. 
§ 39-14-146 and denied probation where: (1) 
defendant was a Range II, multiple offender, 
had repeatedly violated past probation condi- 
tions and continued to commit other crimes; (2) 
she was on probation when she committed 
these crimes; (3) the conduct of defendant and 
her accomplices could have cost the victim her 
life; and (4) defendant did not show an abuse of 
discretion or overcome the presumption of rea- 
sonableness. State v. Caudle, 388 S.W.3d 273, 
2012 Tenn. LEXIS 824 (Tenn. Nov. 27, 2012). 

Trial court properly imposed two-year sen- 
tences for defendant’s convictions of criminally 
negligent homicide and reckless endanger- 
ment, even though it erred by applying the use 
of a deadly weapon enhancement factor to the 
reckless endangerment conviction, because the 
trial court properly applied several other en- 
hancement factors. State v. Stewart, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 776 (Tenn. 
Crim. App. Oct. 18, 2016), review denied and 
ordered not published, — S.W.3d —, 2017 Tenn. 
LEXIS 166 (Tenn. Mar. 9, 2017). 
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Trial court’s sentences for three years for 
Class D felony theft, two years for Class E 
felony reckless endangerment, and _ three 
months for Class A misdemeanor escape were 
entitled to a presumption of reasonableness 
because they were within the appropriate 
range under T.C.A. §§ 39-14-105, 39-13-1038, 
39-16-605, 40-35-111, 40-35-112; no error was 
found. State v. Moore, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 982 (Tenn. Crim. App. Nov. 
28, 2017). 


11. Relationship to Federal Sentencing 
Laws. 

Defendant was resentenced for drug traffick- 
ing convictions to a term of 300 months because 
he should not have been sentenced as a career 
offender under U.S. Sentencing Guidelines 
Manual (USSG) § 4B1.1 in that his prior con- 
viction for reckless endangerment under T.C.A. 
§ 39-13-103 was not a crime of violence under 
USSG § 4B1.2; however his criminal history 
and risk to the public under 18 U.S.C. 
§ 3553(a) required a sentence five years be- 
yond the applicable range. United States v. 
Johnson, 631 F. Supp. 2d 946, 2009 U.S. Dist. 
LEXIS 45989 (E.D. Tenn. June 2, 2009). 

Defendant’s sentence was vacated and re- 
manded because based on current case law, 
defendant’s prior conviction under T.C.A. § 39- 
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13-103 could not be considered a “crime of 
violence” under U.S. Sentencing Guidelines 
Manual § 4B1.2(a)(2) because it did not involve 
the type of “purposeful, violent, and aggressive” 
conduct as burglary, arson, extortion, or the use 
of explosives. United States v. Baker, 559 F.3d 
443, 2009 FED App. 97P, 2009 U.S. App. LEXIS 
5351 (6th Cir. Mar. 16, 2009). 


12. Jury Instructions. 

The jury instructions were not improper be- 
cause the trial court did not err in its instruc- 
tion to the jury regarding criminal responsibil- 
ity. Moreover, the verdict form listed the 
charged offense for each count, gave the jury 
the option of finding defendant not guilty or 
guilty, and allowed the jury to set the amount of 
the fine and did the same for each of the 
charged lesser included offenses. State v. Tipler, 
— 8.W.3d —, 2015 Tenn. Crim. App. LEXIS 113 
(Tenn. Crim. App. Feb. 19, 2015). 

Trial court did not err by denying defendant’s 
request for a special jury instruction regarding 
criminally negligent homicide and reckless ve- 
hicular homicide because the jury instructions 
given conveyed that the death had to be likely 
and foreseeable. State v. Stewart, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 776 (Tenn. Crim. 
App. Oct. 18, 2016), review denied and ordered 
not published, — S.W.3d —, 2017 Tenn. LEXIS 
166 (Tenn. Mar. 9, 2017). 


When conduct is charged to constitute an offense under this part because it 
causes or threatens bodily injury, effective consent to such conduct or to the 


infliction of such injury is a defense, if: 


(1) The bodily injury consented to or threatened by the conduct consented 


to is not serious bodily injury; or 


(2) The conduct and the harm are reasonably foreseeable hazards: 
(A) Of joint participation in a lawful athletic contest or competitive 


Sport; or 


(B) For any concerted activity of a kind not forbidden by law. 


History. 
Acts 1992, ch. 673, § 1. 


Sentencing Commission Comments. Ef- 
fective consent is a defense to the assault of- 
fenses where the injury consented to is minor or 
where the conduct and injury are reasonably 
foreseeable hazards of sports or other lawful 
activities, such as medical treatments, scien- 


tific experiments or an occupation. “Effective 
consent” is defined in § 39-11-106. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


39-13-105. Other offenses — Physical injury to victim. 


In addition to the enumerated offenses, crimes against the person shall be 
any violent offense that results or could have resulted in physical injury to the 
victim, including, but not limited to, rape, sexual battery and kidnapping. 
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History. 
Acts 1993, ch. 524, § 3. 


39-13-106. Vehicular assault. 


(a) A person commits vehicular assault who, as the proximate result of the 
person’s intoxication as set forth in § 55-10-401, recklessly causes serious 
bodily injury to another person by the operation of a motor vehicle. For the 
purposes of this section, “intoxication” includes alcohol intoxication as defined 
by § 55-10-411(a), drug intoxication, or both. 

(b)(1) Vehicular assault is a Class D felony. 

(2) Any sentence imposed for a first violation of this section shall include 
a mandatory minimum sentence of forty-eight (48) consecutive hours of 
incarceration. The person shall not be eligible for release from confinement 
on probation pursuant to § 40-35-303 until the person has served the entire 
forty-eight-hour minimum mandatory sentence. 

(3) If at the time of sentencing for a violation of this section, the person 
has one (1) prior conviction for an alcohol-related offense, any sentence 
imposed by the judge shall include a mandatory minimum sentence of 
forty-five (45) consecutive days of incarceration. The person shall not be 
eligible for release from confinement on probation pursuant to § 40-35-303 
until the person has served the entire forty-five-day minimum mandatory 
sentence. 

(4) If at the time of sentencing for a violation of this section, the person 
has any combination of two (2) prior convictions for an alcohol-related 
offense, any sentence imposed by the judge shall include a mandatory 
minimum sentence of one hundred twenty (120) consecutive days of incar- 
ceration. The person shall not be eligible for release from confinement on 
probation pursuant to § 40-35-303 until the person has served the entire one 
hundred twenty-day mandatory minimum sentence. 

(5) If at the time of sentencing for a violation of this section, the person 
has any combination of three (3) or more prior convictions for an alcohol- 
related offense, any sentence imposed by the judge shall include a manda- 
tory minimum sentence of one hundred fifty (150) consecutive days of 
incarceration. The person shall not be eligible for release from confinement 
on probation pursuant to § 40-35-303 until the person has served the entire 
one hundred fifty-day mandatory minimum sentence. 

(6) As used in this subsection (b), “alcohol-related offense” means a 
conviction for a violation of § 55-10-401, this section, § 39-13-213(a)(2), or 
§ 39-13-218. 

(7) For purposes of sentencing under this subsection (b), a prior conviction 
for an alcohol-related offense may be used to enhance the mandatory 
minimum sentence regardless of whether it occurred before or after July 1, 
2015, as long as the violation of this section occurs on or after July 1, 2015. 
(c) Upon the conviction of a person for the first offense of vehicular assault, 

the court shall prohibit the convicted person from driving a vehicle in this state 
for a period of one (1) year. For the second such conviction, the court shall 
prohibit the convicted person from driving a vehicle in this state for a period of 
two (2) years. For the third such conviction, the court shall prohibit the 
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convicted person from driving a vehicle in this state for a period of three (3) 
years. For fourth and subsequent convictions, the court shall prohibit the 
person from driving a vehicle in this state for a period of five (5) years. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 14; 
1999, ch. 368, § 1; 2018, ch. 154, § 49; 2015, ch. 
125528 12: 


Cross-References. 
Penalty for Class D felony, § 40-35-111. 


Attorney General Opinions. 
Juvenile court jurisdiction; vehicular assault, 
OAG 92-14 (2/19/92). 


NOTES TO DECISIONS 


Analysis 


. Bodily Injury. 

. Nondivertible Offense. 

. Lesser Included Offenses. 
. Evidence Sufficient. 

. Sentencing. 
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- Bodily Injury. 

T.C.A. § 39-13-111(b) does not categorically 
qualify as a misdemeanor crime of domestic 
violence for purposes of 18 U.S.C. § 922(¢)(9). 
Violation of a statute that builds on T.C.A. 
§ 39-13-101 but makes it a crime only to cause 
“bodily injury,” serious or not, does not require 
the use of violent force. United States v. Castle- 
man, 695 F.3d 582, 2012 FED App. 344P, 2012 
U.S. App. LEXIS 19635 (6th Cir. Sept. 19, 
2012). 


2. Nondivertible Offense. 

In a prosecution for vehicular assault, hold- 
ing that the charge was a nondivertible offense 
was proper because driving under the influence 
(DUI) (at the time nondivertible pursuant to 
T.C.A. § 40-15-105) was a lesser included of- 
fense of vehicular assault and the prohibition of 
pretrial diversion for DUI applied to vehicular 
assault as well. State v. Burdine, 888 S.W.2d 
463, 1994 Tenn. Crim. App. LEXIS 377 (Tenn. 
Crim. App. 1994), appeal denied, — S.W.2d —, 
1994 Tenn. LEXIS 280 (Tenn. Oct. 3, 1994). 


3. Lesser Included Offenses. 

Vehicular assault includes driving under the 
influence (DUI) as a lesser included offense; 
thus, for double jeopardy purposes, a person 
cannot be punished separately for DUI and 
vehicular assault for one act of driving under 
the influence that causes serious bodily injury. 
State v. Rhodes, 917 S.W.2d 708, 1995 Tenn. 
Crim. App. LEXIS 676 (Tenn. Crim. App. 1995). 


4. Evidence Sufficient. 

Evidence was sufficient to support conviction. 
State v. Williamson, 919 S.W.2d 69, 1995 Tenn. 
Crim. App. LEXIS 989 (Tenn. Crim. App. 1995). 

In a case where police arrived at the scene of 
a three-car accident, defendant was found out- 
side the truck while his friend was found in the 


passenger seat, and defendant’s blood alcohol 
content was .30%, evidence was sufficient to 
support defendant’s convictions for vehicular 
assault and aggravated vehicular homicide 
where one motorist was injured and another 
motorist died. State v. Bowman, 327 S.W.3d 69, 
2009 Tenn. Crim. App. LEXIS 35 (Tenn. Crim. 
App. Jan. 14, 2009), appeal denied, — S.W.3d 
—, 2009 Tenn. LEXIS 395 (Tenn. June 15, 
2009), cert. denied, Bowman v. Tennessee, 175 
L. Ed. 2d 388, 180 S. Ct. 559, 2009 U.S. LEXIS 
8080 (U.S. 2009). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault where 
the driver testified that defendant pulled a 
black and silver gun from his pants and pointed 
it at her, and she was terrified. State v. Bailey, 
—§.W.3d —, 2016 Tenn. Crim. App. LEXIS 468 
(Tenn. Crim. App. June 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 770 
(Tenn. Oct. 20, 2016). 

In a case where one passenger was killed and 
the others were injured, the evidence was suf- 
ficient to convict defendant of vehicular homi- 
cide by intoxication, vehicular assault with 
intoxication, and reckless endangerment be- 
cause, although defendant initially asked other 
passengers to drive his vehicle, he later as- 
sumed control of the vehicle with the knowl- 
edge that not all of the passengers had access to 
seat belts; at that time, according to a passen- 
ger, defendant’s speech was slurred and his 
eyes appeared glassy; defendant drove at a high 
rate of speed, clipped a culvert by a driveway, 
and lost control of and flipped the vehicle; and 
an analysis of defendant’s blood showed the 
presence of drugs that affected his central ner- 
vous system. State v. Clark, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 601 (Tenn. Crim. App. 
Aug. 15, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 903 (Tenn. Nov. 22, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for vehicle assault due to 
intoxication because it showed that his blood 
alcohol was .08% after the accident, it was 
likely between .10 and .12 at the time of the 
accident, defendant was traveling in the center 
lane of a three lane roadway and he decided to 
turn right, crossing one lane of traffic when so 
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doing, and he hit the victims at such a speed 
and with such force that they were both thrown 
a great distance from the motorcycle. State v. 
Harris, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 39 (Tenn. Crim. App. Jan. 20, 2017). 

Defendant was properly convicted of aggra- 
vated vehicular homicide, vehicular assault, 
and reckless endangerment with a deadly 
weapon because his intoxication proximately 
caused a car crash that killed his son and 
injured his nephew, while his convictions for 
vehicular assault and reckless endangerment 
both stemmed from the crash, his DUI convic- 
tion should merge with the vehicular assault 
conviction since it was a lesser-included offense 
and he could not be punished separately for one 
act of DUI that caused serious bodily injury, 
and the trial court properly considered the 
aggregating, mitigating, and sentencing fac- 
tors. State v. Steelman, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 936 (Tenn. Crim. App. 
Oct, 30, 2047), 


5. Sentencing. 

Since causing “serious bodily injury” to the 
victim is an element of vehicular assault, the 
sentence enhancement factor that the personal 
injuries inflicted upon the victim were particu- 
larly great did not apply in sentencing for that 
offense. State v. Rhodes, 917 S.W.2d 708, 1995 
Tenn. Crim. App. LEXIS 676 (Tenn. Crim. App. 
1995). 

Trial court erred in applying the enhance- 
ment factor of defendant with previous convic- 
tions to defendant in connection with defen- 
dant’s conviction for vehicular assault in 
violation of T.C.A. § 39-13-106(a); in order to 
show intoxication, the State relied on defen- 
dant’s prior driving under the influence convic- 
tion to reduce the presumptive level of intoxi- 
cation to. 08 percent pursuant to T.C.A. § 55- 
10-408(b), and thus the prior conviction became 
a necessary element of the offense, which made 
the application of the enhancement factor im- 
proper. State v. Keathly, 145 S.W.3d 123, 2003 
Tenn. Crim. App. LEXIS 438 (Tenn. Crim. App. 
2003). 

Trial court erred in applying the multiple 
victim enhancement factor to defendant in con- 
nection with defendant’s conviction for vehicu- 
lar assault in violation of T.C.A. § 39-13-106(a); 
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because defendant was convicted of an offense 
involving a specifically named victim in the 
indictment, the trial court improperly applied 
this enhancement factor. State v. Keathly, 145 
S.W.3d 123, 2003 Tenn. Crim. App. LEXIS 438 
(Tenn. Crim. App. 2003). 

Because there was no proof concerning the 
amount of the victim’s property loss resulting 
from a collision, the State was required on 
remand to provide proof of “particularly great” 
property loss to support the application of the 
great amount of property damage enhancement 
factor to defendant in connection with defen- 
dant’s conviction of vehicular assault in viola- 
tion of T.C.A. § 39-13-106(a). State v. Keathly, 
145 S.W.3d 123, 2003 Tenn. Crim. App. LEXIS 
438 (Tenn. Crim. App. 2003). 

Trial court properly applied the high risk to 
life in crime enhancement factor to defendant 
in connection with defendant’s conviction for 
vehicular assault in violation of T.C.A. § 39-13- 
106(a) because when defendant collided with 
the victim’s vehicle, the vehicle clipped the 
truck trailer in front of the victim, leaving the 
truck driver in danger due to defendant’s driv- 
ing. State v. Keathly, 145 S.W.3d 1238, 2003 
Tenn. Crim. App. LEXIS 438 (Tenn. Crim. App. 
2003). 

Defendant’s ninety-four-month sentence for 
possessing cocaine with the intent to distribute 
and for violating 8 U.S.C. § 1326(a)(1), (a)(2), 
(b)(2), relating to the illegal reentry of removed 
aliens, was improperly enhanced by sixteen 
levels pursuant to U.S. Sentencing Guidelines 
Manual § 211.2(b)(1)(A)(@ii) because his prior 
conviction for vehicular assault pursuant to 
T.C.A. § 39-13-106(a), which required proof of 
the reckless use of force against a person or 
property of another, was not a crime of violence 
based on cases examining 18 U.S.C. § 16(a), 
which contained identical language to the 
guideline’s catch-all provision. Moreover, the 
enhancement could not be sustained via the 
enumerated list of crimes in § 2L1.2(b)(1) by 
analogizing it to aggravated assault under 
T.C.A. § 39-13-102(a)(2) [now (a)(1)(B)] be- 
cause only enumerated offenses could trigger 
the enhancement. United States v. Portela, 469 
F.3d 496, 2006 FED App. 430P, 2006 U.S. App. 
LEXIS 28733 (6th Cir. Tenn. 2006). 
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(a) For the purposes of this part, “another,” “individuals,” and “another 
person” include a human embryo or fetus at any stage of gestation in utero, 
when any such term refers to the victim of any act made criminal by this part. 

(b) Nothing in this section shall be construed to amend § 39-15-201, or 
§§ 39-15-203 — 39-15-205 and 39-15-207. 

(c) Nothing in subsection (a) shall apply to any act or omission by a pregnant 
woman with respect to an embryo or fetus with which she is pregnant, or to any 
lawful medical or surgical procedure to which a pregnant woman consents, 
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performed by a health care professional who is licensed to perform such 


procedure. 


History. 
Acts 1989, ch. 591,.§ 1; 2011, ch. 408, §. 1; 
2012, ch. 1006, §§ 3, 4; 2014, ch. 820, §§ 1, 2. 


Sentencing Commission Comments. This 
section represents a major change in Tennessee 
law. See § 39-13-214. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 820 
took effect on April 28, 2014. 

The 2014 amendment, effective until July 1, 
2016, substituted “lawful act or lawful omis- 
sion” for “act or omission” at the beginning of 
(c)(1) and added (c)(2) and (c)(3) which read: 
“(c(2) Notwithstanding subdivision (c)(1), 
nothing in this section shall preclude prosecu- 
tion of a woman for assault under § 39-13-101 
for the illegal use of a narcotic drug, as defined 
in § 39-17-402, while pregnant, if her child is 
born addicted to or harmed by the narcotic drug 
and the addiction or harm is a result of her 
illegal use of a narcotic drug taken while preg- 
nant. 


*(c)(3) It is an affirmative defense to a pros- 
ecution permitted by subdivision (c)(2) that the 
woman actively enrolled in an addiction recov- 
ery program before the child is born, remained 
in the program after delivery, and successfully 
completed the program, regardless of whether 
the child was born addicted to or harmed by the 
narcotic drug.” 


Cross-References. 
Fetus as victim, § 39-13-214. 


Law Reviews. 

Denying the Dyad: How Criminalizing Preg- 
nant Drug Use Harms the Baby, Taxpayers and 
Vulnerable Women, 82 Tenn. L. Rev. 745 (2015). 

No Safe Harbors: Examining the Shift From 
Voluntary Treatment Options to Criminaliza- 
tion of Maternal Drug Use in Tennessee, 46 U. 
Mem. L. Rev. 203 (2015). 


Attorney General Opinions. 
Constitutionality of including a non-viable 
fetus as a victim of certain crimes. OAG 10-69, 
2010 Tenn. AG LEXIS 75 (5/20/10). 
Liability for infants born with narcotic drug 
dependency. OAG 13-01 (revised), 2013 Tenn. 
AG LEXIS 12 (2/1/18). 


39-13-108. Rules and regulations regarding transmission of HIV — 
Quarantine — Violations. 


(a) The department of health, acting pursuant to § 68-10-109, shall promul- 
gate rules regarding transmission of human immunodeficiency virus (HIV). 
The rules shall include specific procedures for quarantine or isolation, as may 
be necessary, of any person who clearly and convincingly demonstrates willful 
and knowing disregard for the health and safety of others, and who poses a 
direct threat of significant risk to the health and safety of the public regarding 
transmission of HIV. 

(b) The department is authorized to quarantine or isolate a person within a 
secure facility, after exercising other appropriate measures, if the person 
continues to pose a direct threat of significant risk to the health and safety of 
the public. Any person so quarantined or isolated within a secure facility, who 
intentionally escapes from the facility, commits a Class E felony. 


History. Sexually transmitted diseases, title 68, ch. 
Acts 1993, ch.,322, § 2. 10. 


Attorney General Opinions. 

The district attorney general is not an “ap- 
propriate state agency,” under T.C.A. § 68-10- 
113(3), to receive health department records 
regarding a person who has HIV, unless the 
district attorney general is prosecuting, or is 
considering prosecuting, an individual under 


Cross-References. 
Culpability, title 39, ch. 11, part 3. 
HIV screening, title 68, ch. 5, part 7. 
HIV testing of persons convicted of sexual 
offenses, § 39-13-521. 
Penalty for Class E felony, § 40-35-111. 
Sexual offenses, title 39, ch. 13, part 5. 
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T.C.A. § 39-13-108 or 68-10-111; unless such a 
circumstance exists, the district attorney gen- 
eral must obtain a court order under T-.C.A. 
§ 68-10-113(6), to obtain access to health de- 
partment records regarding a person who has 
HIV, OAG 01-146 (9/14/01). 

Absent a consent under T.C.A. § 68-10- 
113(2) or a court order under T.C.A. § 68-10- 
113(6), a health department employee is pro- 
hibited from talking to the district attorney 
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general either about the mens rea of a criminal 
defendant whom the district attorney general 
either is prosecuting, or is considering pros- 
ecuting, for knowingly exposing someone to 
HIV or factual information regarding an HIV 
patient which is not noted in the patient’s 
chart, but which would go to the patient’s 
intention to commit a crime, OAG 01-146 
(9/14/01). 


39-13-109. Criminal exposure to HIV, HBV, HCV — Defenses — Pen- 


alty. 


(a) A person commits the offense of criminal exposure of another to human 
immunodeficiency virus (HIV), to hepatitis B virus (HBV), or to hepatitis C 
virus (HCV) when, knowing that the person is infected with HIV, with HBV, or 


with HCV, the person knowingly: 


(1) Engages in intimate contact with another; 

(2) Transfers, donates, or provides blood, tissue, semen, organs, or other 
potentially infectious body fluids or parts for transfusion, transplantation, 
insemination, or other administration to another in any manner that 
presents a significant risk of HIV, HBV or HCV transmission; or 

(3) Dispenses, delivers, exchanges, sells, or in any other way transfers to 
another any nonsterile intravenous or intramuscular drug paraphernalia. 
(b) As used in this section: 

(1) “HIV” means the human immunodeficiency virus or any other identi- 
fied causative agent of acquired immunodeficiency syndrome; 

(2) “Intimate contact with another” means the exposure of the body of one 
person to a bodily fluid of another person in any manner that presents a 
significant risk of HIV, HBV or HCV transmission; and 

(3) “Intravenous or intramuscular drug paraphernalia” means any equip- 

ment, product, or material of any kind that is peculiar to and marketed for 
use in injecting a substance into the human body. 
(c)(1) It is an affirmative defense to prosecution under this section, which 
must be proven by a preponderance of the evidence, that the person exposed 
to HIV knew that the infected person was infected with HIV, knew that the 
action could result in infection with HIV, and gave advance consent to the 
action with that knowledge. 

(2) It is an affirmative defense to prosecution under this section, which 
must be proven by a preponderance of the evidence, that the person exposed 
to HBV knew that the infected person was infected with HBV, knew that the 
action could result in infection with HBV, and gave advance consent to the 
action with that knowledge. 

(3) It is an affirmative defense to prosecution under this section, which 
must be proven by a preponderance of the evidence, that the person exposed 
to HCV knew that the infected person was infected with HCV, knew that the 
action could result in infection with HCV, and gave advance consent to the 
action with that knowledge. 

(d)(1) Nothing in this section shall be construed to require the actual 
transmission of HIV in order for a person to have committed the offense of 
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criminal exposure of another to HIV. 

(2) Nothing in this section shall be construed to require the actual 
transmission of HBV in order for a person to have committed the offense of 
criminal exposure to HBV. 

(3) Nothing in this section shall be construed to require the actual 
transmission of HCV in order for a person to have committed the offense of 
criminal exposure to HCV. 

(e)(1) Criminal exposure of another to HIV is a Class C felony. 

(2) Criminal exposure of another to HBV or HCV is a Class A misde- 
meanor, punishable by a fine of not more than one thousand dollars ($1,000), 
restitution to the victim or victims, or both a fine and restitution. The clerk 
shall transmit all money collected from a fine imposed for a violation of this 
section to the criminal injuries compensation fund created pursuant to 
§ 40-24-107. In addition, a victim of criminal exposure HBV or HCV may 
maintain an action for the expenses and the actual loss of service resulting 


from such exposure. 


History. 
Acts 1994, ch. 952, § 2; 2011, ch. 185, §§ 1-7. 


Cross-References. 
Burden of proof, title 39, ch. 11, part 2. 
Culpability, title 39, ch. 11, part 3. 
General defenses, title 39, ch. 11, part 5. 
HIV screening, title 68, ch. 5, part 7. 


HIV testing of persons convicted of sexual 
offenses, § 39-13-521. 

Penalty for Class A misdemeanor, § 40-35- 
111. 

Penalty for Class C felony, § 40-35-111. 

Sexual offenses, title 39, ch. 13, part 5. 

Sexually transmitted diseases, title 68, ch. 
10. 


NOTES TO DECISIONS 


Analysis 


. Evidence Sufficient. 

. Multiple Counts. 

. Joinder of Offenses. 
Severance of Offenses. 


. Evidence Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s conviction for criminal exposure of an- 
other to HIV where the evidence showed that 
defendant knew he was infected with HIV 
when he anally penetrated the victim during an 
aggravated rape. State v. Bonds, 189 S.W.3d 
249, 2005 Tenn. Crim. App. LEXIS 1043 (Tenn. 
Crim. App. 2005), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 159 (Tenn. 2006). 

Evidence that defendant was aware of his 
HIV status, was educated in the ways it could 
be transmitted, and penetrated multiple ori- 
fices of the victim was sufficient to support 
defendant’s convictions for criminal exposure to 
HIV. State v. Hogg, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 329 (Tenn. Crim. App. Apr. 
16, 2013), aff'd in part, rev'd in part, 448 S.W.3d 
877, 2014 Tenn. LEXIS 668 (Tenn. Sept. 25, 
2014). 

Defendant’s convictions for criminal expo- 
sure to HIV were upheld if the risk related to 
the charged conduct was more definite than a 
faint, speculative risk, as shown by expert 


medical proof. State v. Hogg, 448 S.W.3d 877, 
2014 Tenn. LEXIS 668 (Tenn. Sept. 25, 2014). 
Evidence was sufficient to convict defendant 
of criminal exposure to HIV because defendant 
and the victim engaged in both oral and vaginal 
sex; forensic testing confirmed the presence of 
defendant’s semen in the victim’s vagina and 
mouth; it was generally known that HIV was 
spread by the transfer of bodily fluids such as 
blood, genital secretions, and perhaps saliva; 
and the act of penetration, whether vaginal or 
oral, was itself sufficient evidence of exposure 
of the body of one person to a bodily fluid of 
another person in a manner that presented a 
significant risk of HIV transmission. State v. 
Person, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 32 (Tenn. Crim. App. Jan. 16, 2018). 


2. Multiple Counts. 

Convictions for multiple counts of especially 
aggravated sexual exploitation, criminal expo- 
sure to HIV, and aggravated statutory rape for 
various sex crimes were upheld, because defen- 
dant penetrated multiple orifices of the victim, 
including the victim’s anus and mouth, and 
each act defendant performed was capable of 
producing its own fear, humiliation, pain, and 
damage to the victim. State v. Hogg, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 329 (Tenn. 
Crim. App. Apr. 16, 2013), affd in part, rev'd in 
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part, 448 S.W.3d 877, 2014 Tenn. LEXIS 668 
(Tenn. Sept. 25, 2014). 


3. Joinder of Offenses. 

Defendant’s conviction for criminal exposure 
to HIV was vacated as the mandatory joinder 
rule barred the State from bringing that charge 
against defendant to trial because the State 
was aware of defendant’s HIV status at the 
time of the first trial on the aggravated rape 
charge; the State had already obtained an in- 
dictment charging defendant with criminally 
exposing the victim to HIV during the same 
sexual encounter that gave rise to the aggra- 
vated rape charge; and the assistant district 
attorney general who conducted the aggravated 
rape trial acknowledged that she was aware of 
the indictment and actively elected not to pur- 
sue consolidation of the indictments and en- 
gaged in the type of “saving back” prohibited by 
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the mandatory joinder rule. State v. Person, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 32 
(Tenn. Crim. App. Jan. 16, 2018). 


4. Severance of Offenses. 

Trial court abused its discretion by denying 
defendant’s motion to sever the offenses be- 
cause the trial court concluded, without any 
analysis of a proper basis for admission, that 
evidence of defendant’s HIV status would have 
been relevant and admissible as proof that he 
committed the aggravated rape as alleged by 
the victim, but the record did not support that 
conclusion as no evidence suggested that defen- 
dant’s HIV positive status made any fact of 
consequence with regard to the aggravated 
rape charge more or less likely. State v. Person, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 32 
(Tenn. Crim. App. Jan. 16, 2018). 


39-13-110. Female genital mutilation. 


(a) Except as otherwise permitted in subsection (b), whoever knowingly 
circumcises, excises or infibulates, in whole or in part, the labia majora, labia 
minora or clitoris of another commits a Class D felony. Consent to the 
procedure by a minor on whom it is performed or by the minor’s parent is not 
a defense to a violation of this section. 

(b) A surgical procedure is not a violation of subsection (a), if the procedure 


1S: 


(1) Necessary to the health of the person on whom it is performed and is 
performed by a licensed physician or physician-in-training under supervi- 


sion of a licensed physician; or 


(2) Performed on a person who is in labor or who has just given birth and 
is performed for medical purposes connected with that labor or birth by a 
licensed physician or a physician-in-training under the supervision of a 


licensed physician. 


History. 
Acts 1996, ch. 857, § 2. 


Compiler’s Notes. 

Acts 1996, ch. 857, § 1 provided that the act 
enacting this section shall be known and may 
be cited as the “Prohibition of Female Genital 
Mutilation Act of 1996.” 


39-13-111. Domestic assault. 


Cross-References. 
Child abuse, title 39, ch. 15, part 4. 
Culpability, title 39, ch. 11, part 3. 
General defenses, title 39, ch. 11, part 5. 
Penalty for Class D felony, § 40-35-111. 
Spousal abuse, title 36, ch. 3, part 6. 


(a) As used in this section, “domestic abuse victim” means any person who 


falls within the following categories: 


(1) Adults or minors who are current or former spouses; 

(2) Adults or minors who live together or who have lived together; 

(3) Adults or minors who are dating or who have dated or who have or had 
a sexual relationship, but does not include fraternization between two (2) 
individuals in a business or social context; 

(4) Adults or minors related by blood or adoption; 
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(5) Adults or minors who are related or were formerly related by mar- 
riage; or 

(6) Adult or minor children of a person in a relationship that is described 
in subdivisions (a)(1)-(5). 

(b) Aperson commits domestic assault who commits an assault as defined in 
§ 39-13-101 against a domestic abuse victim. 

(c)(1) A first conviction for domestic assault and a second or subsequent 

conviction for domestic assault committed in a manner prohibited by 

§ 39-13-101(a)(2) and (a)(3) is punishable the same as assault under 

§ 39-13-101, and additionally, as provided in subdivisions (c)(2) and (c)(3) 

and subsections (d) and (e) of this section. 

(2) A second conviction for domestic assault committed in a manner 
prohibited by § 39-13-101(a)(1) is punishable by a fine of not less than three 
hundred fifty dollars ($350) nor more than three thousand five hundred 
dollars ($3,500), and by confinement in the county jail or workhouse for not 
less than thirty (30) consecutive days, nor more than eleven (11) months and 
twenty-nine (29) days. 

(3) A third or subsequent conviction for domestic assault committed in a 
manner prohibited by § 39-13-101(a)(1) is punishable by a fine of not less 
than one thousand one hundred dollars ($1,100) nor more than five thousand 
dollars ($5,000), and by confinement in the county jail or workhouse for not 
less than ninety (90) consecutive days, nor more than eleven (11) months and 
twenty-nine (29) days; provided, however, that if the domestic assault 
victim’s relationship with the defendant falls within the categories defined 
in subdivision (a)(1) or (a)(3), or the victim is the minor child of any person 
in such categories, and the defendant has at least two (2) prior convictions 
for domestic assault committed in a manner prohibited by § 39-13-101(a)(1) 
prior to or at the time of committing the offense, the offense is a Class E 
felony, with a mandatory confinement of not less than ninety (90) consecu- 
tive days in the county jail or workhouse. 

(4) For purposes of this section, a person who is convicted of a violation of 
§ 39-13-111 committed in a manner prohibited by § 39-13-101(a)(1), shall 
not be subject to the enhanced penalties prescribed in this subsection (c), if 
ten (10) or more years have elapsed between the date of the present violation 
and the date of any immediately preceding violation of § 39-13-1111, 
committed in a manner prohibited by § 39-13-101(a)(1), that resulted in a 
conviction for such offense. 

(5) In addition to any other punishment that may be imposed for a 
violation of this section, if, as determined by the court, the defendant 
possesses the ability to pay a fine in an amount not in excess of two hundred 
twenty-five dollars ($225), then the court shall impose a fine at the level of 
the defendant’s ability to pay, but not in excess of two hundred twenty-five 
dollars ($225). The additional fine shall be paid to the clerk of the court 
imposing sentence, who shall transfer it to the state treasurer, who shall 
credit the fine to the general fund. All fines so credited to the general fund 
shall be subject to appropriation by the general assembly for the exclusive 
purpose of funding family violence shelters and shelter services. This 
appropriation shall be in addition to any amount appropriated pursuant to 
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§ 67-4-411. 

(6) If a defendant pleads guilty or is found guilty of a domestic violence 
offense, as defined by this section or in § 40-14-109, the judge shall 
immediately order that the defendant: 

(A) Terminate physical possession of all firearms in the defendant’s 
possession within forty-eight (48) hours of the conviction by any lawful 
means, such as transferring possession to a third party who is not 
prohibited from possessing firearms; and 

(B)G) Complete an affidavit of firearms dispossession form and return it 

to the court in which the defendant was convicted when all firearms 

have been lawfully dispossessed as required by subdivision (c)(6)(A); 

(ii) The defendant may obtain the affidavit of dispossession from the 
court or court clerk or the defendant may be directed to obtain a copy 
from the website of the administrative office of the courts. 

(7) In addition to all other fines, fees, costs, and punishments now 
prescribed by law, the court shall assess each person convicted of domestic 
assault an electronic monitoring indigency fee of ten dollars ($10.00). All 
proceeds collected pursuant to this subdivision (c)(7) shall be transmitted to 
the treasurer for deposit in the electronic monitoring indigency fund, 
established in § 55-10-419. 

(d) As part of a defendant’s alternative sentencing for a violation of this 
section, the sentencing judge may direct the defendant to complete a drug or 
alcohol treatment program or available counseling programs that address 
violence and control issues including, but not limited to, a batterer’s interven- 
tion program that has been certified by the domestic violence state coordinat- 
ing council. Completion of a noncertified batterer’s intervention program shall 
only be ordered if no certified program is available in the sentencing county. No 
batterer’s intervention program, certified or noncertified, shall be deemed 
complete until the full term of the program is complete, and a judge may not 
require a defendant to attend less than the full term of a program as part of a 
plea agreement or otherwise. The defendant’s knowing failure to complete 
such an intervention program shall be considered a violation of the defendant’s 
alternative sentence program and the sentencing judge may revoke the 
defendant’s participation in such program and order execution of sentence. 

(e) A person convicted of a violation under this section shall be required to 
serve at least the minimum sentence day for day. All persons sentenced under 
this section shall, in addition to service of at least the minimum sentence, be 
required to serve the difference between the time actually served and the 
maximum sentence on supervised probation. 


History. 

Acts 2000, ch. 824, § 1; 2002, ch. 649, § 3; 
2008, ch. 744, § 1; 2009, ch. 455, § 4; 2010, ch. 
1061, §$.1)/23 2012) chy 931, $07; 2012, ch: 987; 
§ 1; 2014, ch. 698, §§ 1-4; 2016, ch. 906, § 4; 
2017, ch. 127, § 2; 2018, ch. 596;'$ 1: 2018) ch. 
1046, § 2. 


Compiler’s Notes. 
Acts 2016, ch. 906, § 1 provided that the act, 
which amended this section, shall be known 


and may be cited as the “Public Safety Act of 
2016.” 

Acts 2017, ch. 127, § 3 provided that the 
affidavit of firearms dispossession form re- 
quired by § 39-13-111(c)(6)(B)G) following a 
conviction for a domestic violence offense shall 
be developed by the domestic violence state 
coordinating council, in consultation with the 
administrative office of the courts. Upon 
completion, the form shall be posted on the 
website of the administrative office of the 
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courts where it can be copied by defendants or 
provided to them by the court or court clerk 
upon conviction. 

Acts 2018, ch. 1046, § 12 provided that the 
act, which amended this section, shall apply to 
offenses committed on or after July 1, 2018. 


Amendments. 
The 2018 amendment by ch. 596 inserted “by 
this section or” in the introductory language of 


(c). 
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The 2018 amendment by ch. 1046 added 
(c)(7). 


Effective Dates. 
Acts 2018, ch. 596, § 2. March 28, 2018. 
Acts 2018, ch. 1046, § 12. July 1, 2018. 


Cross-References. 
Penalty for Class E felony, § 40-35-111. 
Sexual offenses, title 39, ch. 13, part 5. 
Spousal abuse, title 36, ch. 3, part 6. 


NOTES TO DECISIONS 


Analysis 


. Construction With Other Law. 
. Sufficiency of Evidence. 
. Lesser-included Offense Jury Instruction. 


lane ON eR 


. Construction With Other Law. 

T.C.A. § 39-13-111(b) does not categorically 
qualify as a misdemeanor crime of domestic 
violence for purposes of 18 U.S.C. § 922(g¢)(9). 
Violation of a statute that builds on T:C.A. 
§ 39-13-101 but makes it a crime only to cause 
“bodily injury,” serious or not, does not require 
the use of violent force. United States v. Castle- 
man, 695 F.3d 582, 2012 FED App. 344P, 2012 
U.S. App. LEXIS 19635 (6th Cir. Sept. 19, 
2012). 

Defendant’s conviction of domestic assault 
under T.C.A. § 39-13-111(b) was not a “misde- 
meanor crime of domestic violence” as defined 
by 18 U.S.C. § 921(a)(33)(A)Gi) and could not 
serve as a predicate for a firearms possession 
conviction under 18 U.S.C. § 922(g)(9); convic- 
tion under § 39-13-111(b) did not categorically 
require use of violent force, and the state in- 
dictment did not establish that defendant’s 
offense entailed violent force. United States v. 
Castleman, 695 F.3d 582, 2012 FED App. 344P, 
2012 U.S. App. LEXIS 19635 (6th Cir. Sept. 19, 
2012). 

Defendant’s convictions for assault and do- 
mestic assault violated double jeopardy under 
U.S. Const. amend. VI and Tenn. Const. art. I, 
§ 10 because all of the elements of assault were 
included in domestic assault and even though 
domestic assault included an element that as- 
sault did not the reverse was not true. State v. 
Freitas, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 762 (Tenn. Crim. App. Oct. 7, 2016). 


2. Sufficiency of Evidence. 

Evidence that defendant, who was in a ro- 
mantic relationship with and lived with the 
victim, forced himself on the victim, penetrat- 
ing her vagina with his penis, told her not to 
leave the room after the rape and raised his 
hand in a threatening manner when she tried 
to leave was sufficient to support defendant’s 
convictions for rape, false imprisonment, and 
domestic assault. State v. Jordan, — $.W.3d —, 
2016 Tenn. Crim. App. LEXIS 116 (Tenn. Crim. 


App. Feb. 12, 2016), review denied and ordered 
not published, — S.W.3d —, 2016 Tenn. LEXIS 
389 (Tenn. June 23, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of assault and domestic as- 
sault where it showed that the victim had a 
slight abrasion on her nose and slight discolor- 
ation on her neck, the jury heard the victim’s 
testimony and saw photographs of her injuries, 
the jury could have found that the victim rea- 
sonably feared bodily injury when defendant 
charged her and forced her to the ground, and 
the victim and defendant had a child together. 
State v. Freitas, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 762 (Tenn. Crim. App. Oct. 7, 
2016). 

In rejecting defendant’s challenge to the suf- 
ficiency of the evidence with respect to his 
convictions for aggravated kidnapping by 
bodily injury and domestic assault by bodily 
injury, the court of criminal appeals concluded 
there was sufficient evidence from which the 
jury could conclude that the victim’s removal 
and confinement had criminal significance be- 
yond that necessary to consummate the domes- 
tic assault. State v. Williams, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 211 (Tenn. Crim. 
App. Mar. 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 446 (Tenn. July 18, 
2017). 

Criminal court properly convicted defendant 
of domestic assault because, during an argu- 
ment, he grabbed the victim with both of his 
hands, lifted her off of the couch where she had 
been sitting, and jerked her to the floor, the 
victim experienced pain and suffered bruising 
on her arms from the incident, two days later, 
the victim called 911 and told the operator that 
defendant had physically assaulted her, when 
the police officers arrived at the victim’s home, 
she told them how defendant had been physi- 
cally abusive to her and showed them the 
bruises on her arms, and the police officers 
believed that the victim’s testimony was consis- 
tent with her injuries. State v. Downey, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 823 
(Tenn. Crim. App. Sept. 7, 2017). 

Although defendant argued that defendant 
acted in self-defense, the evidence supported 
defendant’s conviction for domestic assault be- 
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cause the victim and eyewitnesses testified that 
defendant struck the victim, whom defendant 
had dated at times over the years, but never 
married, during an exchange of custody of their 
infant son in a store parking lot. The victim 
suffered cuts to the victim’s nose in the alter- 
cation. State v. Glenn, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 172 (Tenn. Crim. App. Mar. 
5, 2018). 


3. Lesser-included Offense Jury Instruc- 
tion. 
Trial court did not err by refusing to instruct 
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the jury on the lesser-included offense of do- 
mestic assault by extremely offensive or pro- 
vocative physical contact during his trial for 
domestic assault where defendant’s actions of 
using a tree branch to strike the victim’s back- 
side and leaving visible bruising was not the 
type of action that could be characterized as 
offensive or provocative. State v. Jones, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 25 
(Tenn. Crim. App. Jan. 14, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 267 
(Tenn. Mar. 30, 2016). 


39-13-112. HIV testing for assault victims — Reporting — Payment for 


testing. 


(a)(1) If a person is initially arrested for a violation of § 39-13-102, and if 
the victim of the assault suffered actual contact with the blood or other body 
fluid of the arrestee, then the arrestee shall undergo human immunodefi- 
ciency virus (HIV) testing immediately, upon the request of the victim. A 
licensed medical laboratory shall perform the test at the expense of the 
arrestee. The arrestee shall obtain a confirmatory test when necessary. The 
arrestee shall be referred to appropriate counseling. 

(2) For purposes of this section, “victim of the assault” is limited to a law 
enforcement officer; firefighter; correctional officer; youth services officer; 
probation and parole officer; an employee of the department of correction or 
the department of children’s services; provided, that the officer or employee 
was performing an official duty; or an emergency medical or rescue worker, 
emergency medical technician, or paramedic, whether compensated or 
acting as a volunteer; provided, that such technician or worker was perform- 
ing an official duty. 

(b)(1) The licensed medical laboratory shall report the results of the HIV 
test required under this section immediately to the victim of the assault. 

(2) The result of the HIV test required under this section is not a public 
record and shall be available only to: 

(A) The victim of the assault; 
(B) The parent or guardian of a minor or incapacitated victim; 
(C) The attending physician of the person tested and of the victim; 
(D) The department of health; 
(E) The department of correction; 
(F) The person tested; and 
(G) The district attorney general prosecuting the case. 
(c) Ifthe arrestee’s test indicates that the arrestee is infected with HIV, then 


the arrestee shall be responsible for the victim’s medical bills, laboratory bills 
and other expenses related to the victim’s exposure to HIV, upon a finding that 


the exposure was from the arrestee. 


History. 
Acts 2000, ch. 932, § 1. 
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39-13-113. Violation of an order of protection or restraining order. 


(a) It is an offense to knowingly violate: 

(1) An order of protection issued pursuant to title 36, chapter 3, part 6; or 
(2) A restraining order issued to a victim as defined in § 36-3-601. 

(b) A person violating this section may be arrested with or without a 
warrant as provided in § 36-3-611, and the arrest shall be conducted in 
accordance with the requirements of § 36-3-619. 

(c) Aperson who is arrested for a violation of this section shall be considered 
within the provisions of § 40-11-150(a) and subject to the twelve-hour holding 
period authorized by § 40-11-150(h). 

(d) After a person has been arrested for a violation of this section, the 
arresting officer shall inform the victim that the person has been arrested and 
that the person may be eligible to post bond for the offense and be released 
until the date of trial for the offense. 

(e) Neither an arrest nor the issuance of a warrant or capias for a violation 
of this section shall in any way affect the validity or enforceability of any order 
of protection or restraining order. 

(f) In order to constitute a violation of this section: 

(1) The person must have received notice of the request for an order of 
protection or restraining order; 

(2) The person must have had an opportunity to appear and be heard in 
connection with the order of protection or restraining order; and 

(3) The court made specific findings of fact in the order of protection or 
restraining order that the person committed domestic abuse, sexual assault 

or stalking as defined in § 36-3-601. 

(g) A violation of this section is a Class A misdemeanor, and any sentence 
imposed shall be served consecutively to the sentence for any other offense that 
is based in whole or in part on the same factual allegations, unless the 
sentencing judge or magistrate specifically orders the sentences for the 
offenses arising out of the same facts to be served concurrently. 

(h)(1) It is an offense and a violation of an order of protection for a person to 

knowingly possess a firearm while an order of protection that fully complies 

with 18 U.S.C. § 922(g)(8) is entered against that person and in effect, or 
any successive order of protection containing the language of § 36-3-606(f) 
and that fully complies with 18 U.S.C. § 922(¢)(8) is entered against that 
person and in effect. 

(2) For purposes of this subsection (h), the determination of whether a 
person possesses firearms shall be based upon the factors set out in 

§ 36-3-625(f) if the firearms constitute the business inventory or are subject 

to the National Firearms Act, (26 U.S.C. § 5801 et seq.). 

(3) A violation of this subsection (h) is a Class A misdemeanor and each 
violation constitutes a separate offense. 
(4) If a violation of subsection (h) also constitutes a violation of § 36-3- 

625(h) or § 39-17-1307(f), the respondent may be charged and convicted 

under any or all such sections. 


39-13-114 


History. 
Acts 2006, ch. 920, § 1; 2008, ch. 902, § 1; 
2009, ch. 455, § 5. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
ms fh 
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Violation of protection order, restraining or- 
der or court-approved consent agreement, 
§ 36-3-612. , 


NOTES TO DECISIONS 


Analysis 


1. Sufficiency of Evidence. 
3. Sentence. 


1. Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dant’s conviction of violation of an order of 
protection; a ban on indirect communication 
was intended by the issuing court, and defen- 
dant violated it, and his threat that he was 
going to “get” the victim and that it would hurt 
the victim more if something happened to his 
children could have been interpreted as a 
threat of physical harm. State v. Bullington, — 


S.W.3d —, 2016 Tenn. Crim. App. LEXIS 654 
(Tenn. Crim. App. Sept. 1, 2016). 


3. Sentence. 

Defendant’s sentence of 11 months, 29 days 
at 75 percent for violation of an order of protec- 
tion was not an abuse of discretion; the trial 
court considered the appropriate purposes of 
sentencing, defendant had previously violated 
the victim’s order of protection three times, 
alternative sentencing did not deter defendant 
from disregarding the court’s instructions, and 
his probation had been revoked. State v. Bull- 
ington, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 654 (Tenn. Crim. App. Sept. 1, 2016). 


39-13-114. Communicating a threat concerning a school employee. 


(a) For purposes of this section, “school” means any: 
(1) Elementary school, middle school or high school; 
(2) College of applied technology or postsecondary vocational or technical 


school; or 


(3) Two-year or four-year college or university. 
(b) A person commits the offense of communicating a threat concerning a 


school employee if: 


(1) The person communicates to another a threat to cause the death of or 
serious bodily injury to a school employee and the threat is directly related 
to the employee’s scope of employment; 

(2) The threat involves the use of a firearm or other deadly weapon; 

(3) The person to whom the threat is made reasonably believes that the 
person making the threat intends to carry out the threat; and 

(4) The person making the threat intentionally engages in conduct that 
constitutes a substantial step in the commission of the threatened act and 
the threatened act and the substantial step when taken together: 

(A) Are corroborative of the person’s intent to commit the threatened 


act; and 


(B) Occur close enough in time to evidence an intent and ability to 


commit the threatened act. 


(c) Communicating a death threat concerning a school employee is a Class 
B misdemeanor punishable by a maximum term of imprisonment of thirty (30) 


days. 


History. 
Acts 2008, ch. 1141, § 1; 20138, ch. 473, § 10. 


Cross-References. 
Penalty for Class B misdemeanor, § 40-35- 
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39-13-115. Aggravated vehicular assault. 


(a) As used in this section, “prior conviction” means an offense for which the 
person was convicted prior to the aggravated vehicular assault charge. This 
definition includes prior convictions from this state or any other state, district, 
or territory of the United States within the last twenty (20) years. 

(b) A person commits aggravated vehicular assault who: 

(1)(A) Commits vehicular assault, as defined in § 39-13-106; and 
(B)G) Has two (2) or more prior convictions for: 
(a) Driving under the influence of an intoxicant, as defined in 
§ 55-10-401; or 
(6) Aviolation of the habitual motor vehicle offender law, as defined 
in § 55-10-6038; or 
(ii) Has one (1) or more prior convictions for: 
(a) Vehicular assault; 
(b) Vehicular homicide, as defined in § 39-13-213(a)(2); or 
(c) Aggravated vehicular homicide, as defined in § 39-13-218; or 
(2)(A) Had an alcohol concentration in the person’s blood or breath of 
twenty-hundredths of one percent (0.20%) or more at the time of the 
offense; and 
(B) Has one (1) prior conviction for: 
(i) Driving under the influence of an intoxicant, as defined in § 55- 
10-401; or 
(ii) A violation of the habitual motor vehicle offender law, as defined 
in § 55-10-6038. 

(c) The indictment, in a separate count, shall specify, charge, and give notice 
of the required prior conviction or convictions. If the person is convicted of 
vehicular assault under § 39-13-106, the trier-of-fact shall separately consider 
whether the person has the required aggravating factors necessary to commit 
ageravated vehicular assault. 

(d) For the purpose of determining if a person has sufficient aggravating 
factors to qualify for aggravated vehicular assault, applicable prior convictions 
occurring prior to July 1, 2015, may be used; provided, that the conduct 
constituting aggravated vehicular assault occurs on or after July 1, 2015. 

(e) Aviolation of this section is a Class C felony, and there shall additionally 
be imposed a fine of not less than five thousand dollars ($5,000) nor more than 
fifteen thousand dollars ($15,000). 

(f) Upon conviction for aggravated vehicular assault, the court shall prohibit 
the convicted person from driving a vehicle in this state pursuant to § 39-13- 
106(c). 


History. 
Acts 2015, ch. 477, § 1. 
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PART 2 
CRIMINAL HOMICIDE f 


39-13-201. Criminal homicide. 


Criminal homicide is the unlawful killing of another person, which may be 
first degree murder, second degree murder, voluntary manslaughter, crimi- 
nally negligent homicide or vehicular homicide. 


History. 
Acts 1989, ch.591, $1.) 1991, cho a77, $" 1: 
1995, ch. 460, § 3. 


Sentencing Commission Comments. This 
section recognizes that homicide may be first 
degree murder, second degree murder, volun- 
tary manslaughter, criminally negligent homi- 
cide or vehicular homicide. Prior categories of 
homicide are preserved, with the exception of 
the elimination of “involuntary manslaughter” 
and its replacement with the new offense of 
“criminally negligent homicide.” 

[Subsection (b) was deleted by 1995 amend- 
ment.| 


Compiler’s Notes. 
The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 


have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Conspiracy to take human life, § 39-12-103. 

Prosecutor not required for indictment for 
homicide, § 40-13-104. 

Restoration of voting rights to convicted fel- 
ons, title 40, ch. 29, part 2. 

Use of force defending residence against in- 
truder, § 39-11-611. 


Textbooks. 

Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles, § 33; 14 Tenn. Juris., Homicide, 
$6 2,17, 


Law Reviews. 
Recent Developments — Tennessee Homicide 
Law, 60 Tenn. L. Rev. 675 (1993). 


NOTES TO DECISIONS 


Analysis 
. Second Degree Murder. 
. Evidence. 
—Sufficient. 
—Insufficient. 


. Culpable Mental State. 


re ohwNe 


. Second Degree Murder. 

Removing the second degree murder pre- 
sumption will help clarify the law and avoid 
confusion; accordingly, while the Tennessee su- 
preme court abandoned the second degree mur- 
der presumption, such abandonment of the 
second degree murder presumption is not a new 
constitutional rule which must be given retro- 
active application. State v. Jackson, 173 S.W.3d 
401, 2005 Tenn. LEXIS 788 (Tenn. 2005). 

Evidence was sufficient to support defen- 
dant’s conviction for second-degree murder un- 
der T.C.A. § 39-13-210(a)(1) as the evidence 
established that, before the attack, defendant 
became angry at the victim after she told him 
that she had given him AIDS; that defendant 
admitted that he had used his hands to choke 
the victim; that the victim suffered a total of 
twenty-six separate stab wounds to her body, 
which were mostly located on her torso and 
abdomen; and that defendant recalled possess- 
ing knives to stab himself even though he did 


not recall stabbing the victim. State v. Hill, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 115 
(Tenn. Crim. App. Feb. 11, 2013). 


2. Evidence. 


3. —Sufficient. 

Evidence was sufficient to convict defendant 
of first degree murder because the jury could 
infer that defendant traveled about one-fourth 
of one mile on foot from a church to the victim’s 
house, where he placed a barrel under a win- 
dow, removed the screen, entered the house 
through the open window, shot the victim in the 
head with a .22 caliber weapon, left through the 
front door, went to his mother’s house, and 
waited until the body had been discovered the 
next day before initiating any contact with the 
authorities; and because defendant’s actions 
were inconsistent with a conclusion he was 
incapable, due to intoxication, of premeditating 
the victim’s killing. State v. Rayfield, 507 
S.W.3d 682, 2015 Tenn. Crim. App. LEXIS 780 
(Tenn. Crim. App. Sept. 28, 2015), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 146 
(Tenn. Feb. 18, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of first degree 
murder where it showed that defendant and his 
family had a lengthy disagreement with the 
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victims and their friends, defendant told a 
witness he would put a bullet through one of 
the victim’s head, both victims were shot in the 
head, bullets found in defendant’s truck were 
consistent with the caliber of bullets found at 
the scene, documents of email and social media 
messages relative to the desire to kill the vic- 
tims and defendant’s willingness to help found 
shredded in defendant’s truck, and defendant 
implicated himself in the crimes during a 
phone call with his wife. State v. Potter, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 174 
(Tenn. Crim. App. Mar. 8, 2016). 

Evidence that defendant walked up to the 
female victim’s car with a loaded gun as she 
was using the ATM and pointed the gun at her, 
demanded she exit the car, and shot her at 
point-blank range without hesitation when she 
did not comply and attempted to drive away 
was sufficient to support defendant’s conviction 
for first degree premeditated murder. State v. 
Holmes, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 182 (Tenn. Crim. App. Mar. 11, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
438 (Tenn. June 23, 2016). 

Conviction for first degree murder was sup- 
ported by evidence defendant decided to con- 
front the victim, obtained the victim’s gun, 
walked to the sleeping victim’s bedroom, shot 
the victim, failed to render aid or call for 
assistance, ransacked the house to make it look 
as if the killing occurred during a burglary, fled 
the scene, and secured a brick to the gun and 
threw it into a pond. State v. Self, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 639 (Tenn. Crim. 
App. Aug. 29, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 30 (Tenn. Jan. 19, 2017), 
cert. denied, Self v. Tennessee, 198 L. Ed. 2d 
666, 1387 S. Ct. 2224, — U.S. —, 2017 US. 
LEXIS 3666 (U.S. June 5, 2017). 

Evidence was sufficient to establish defen- 
dant’s identity-as the perpetrator for the of- 
fenses of first degree premeditated murder, 
first degree felony murder, attempt to commit 
first degree murder, and especially aggravated 
robbery where two victims identified him in a 
photograph lineup and they testified that they 
were able to see his face during the crimes. 
State v. Hawthorne, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 670 (Tenn. Crim. App. Sept. 
7, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 145 (Tenn. Feb. 23, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree premeditated 
murder because a rational jury could have 
found beyond a reasonable doubt that defen- 
dant acted with premeditation as defendant 
shot the victim twice after an argument, defen- 
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dant testified that when a pistol jammed as 
defendant attempted to disengage its safety 
defendant picked up a rifle, loaded it, and shot 
the victim a third time, and that defendant shot 
the victim a fourth time in the face when the 
victim returned fire, resulting in the victim’s 
death. State v. Young, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 8 (Tenn. Crim. App. Jan. 9, 
2017). 


4. —Insufficient. 

Evidence was insufficient to sustain defen- 
dant’s premeditated first degree murder convic- 
tion where, although the record reflected that 
defendant shot the unarmed victim twice in the 
back of his head, the pathologist was unable to 
ascertain the locations of the parties at the time 
of the shooting but opined that the muzzle was 
more than three feet away from the victim’s 
head; based upon the evidence, the evidence did 
not show that defendant killed the victim ex- 
ecution-style while the victim was kneeling, he 
did not clean the apartment where the killing 
occurred, nor did he bring with him any of the 
items he used to attempt to conceal the crime. 
State v. Jackson, 173 S.W.3d 401, 2005 Tenn. 
LEXIS 788 (Tenn. 2005). 

State failed to adduce sufficient proof to es- 
tablish that defendant killed the victim with 
premeditation where there was no proof in the 
record indicating that defendant procured or 
used a deadly weapon on the victim; no proof 
that defendant ever declared an intent to kill 
the victim; no proof of preparations to conceal 
the crime prior to committing it; and no proof 
that defendant destroyed or secreted evidence 
of the killing. State v. Larkin, 443 S.W.3d 751, 
2013 Tenn. Crim. App. LEXIS 297 (Tenn. Crim. 
App. Mar. 28, 2013). 


5. Culpable Mental State. 

Failure to consult a mental health expert and 
to obtain an evaluation of petitioner was defi- 
cient performance, as the State was required to 
prove a premeditated, intentional killing, but 
defendant was not prejudiced because the doc- 
tor’s testimony was not admissible and prompt 
consultation would not have affected the de- 
fense; he only said it was a possibility that due 
to a mental disease, petitioner lacked capacity, 
and evidence of certain diagnoses was not rel- 
evant and admissible without an opinion re- 
garding the ultimate issue of petitioner’s capac- 
ity to form the required mens rea, such that he 
was not entitled to post-conviction relief. Wil- 
liamson v. State, 476 S.W.3d 405, 2015 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. Apr. 
14, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 595 (Tenn. July 21, 2015). 


39-13-202. First degree murder. [Effective until January 1, 2019. See 
the version effective on January 1, 2019.] 


(a) First degree murder is: 
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(1) A premeditated and intentional killing of another; 

(2) A killing of another committed in the perpetration of or attempt to 
perpetrate any first degree murder, act of terrorism, arson, rape, robbery, 
burglary, theft, kidnapping, aggravated child abuse, aggravated child ne- 
glect, rape of a child, aggravated rape of a child or aircraft piracy; or 

(3) A killing of another committed as the result of the unlawful throwing, 
placing or discharging of a destructive device or bomb. 

(b) No culpable mental state is required for conviction under subdivision 
(a)(2) or (a)(3), except the intent to commit the enumerated offenses or acts in 
those subdivisions. 

(c) A person convicted of first degree murder shall be punished by: 

(1) Death; 

(2) Imprisonment for life without possibility of parole; or 

(3) Imprisonment for life. | 
(d) As used in subdivision (a)(1), “premeditation” is an act done after the 

exercise of reflection and judgment. “Premeditation” means that the intent to 
kill must have been formed prior to the act itself. It is not necessary that the 
purpose to kill preexist in the mind of the accused for any definite period of 
time. The mental state of the accused at the time the accused allegedly decided 
to kill must be carefully considered in order to determine whether the accused 
was sufficiently free from excitement and passion as to be capable of premedi- 


tation. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 15; 
1991, ch. 377, § 2; 1993, ch. 338, § 1; 1993, ch. 
473, § 1; 1994, ch. 883, § 1; 1995, ch. 460, § 1; 
1998, ch. 1040, § 3; 2002, ch. 849, § 2a; 2007, 
ch. 158, § 2. 


Compiler’s Notes. 

Acts 1993, ch. 473, § 16 provided that the 
amendment by that act shall apply to all of- 
fenses committed on or after July 1, 1993. 


Cross-References. 

Abuse, neglect, or sexual abuse, § 37-5-512. 

Airport and aircraft security, § 39-17-109. 

Arson, title 39, ch. 14, part 3. 

Burglary, title 39, ch. 14, part 4. 

Child abuse, title 39, ch. 15, part 4. 

Criminal attempt, § 39-12-101. 

Criminal Sentencing Reform Act, title 40, ch. 
35. 

Culpability, title 39, ch. 11, part 3. 

Kidnapping, title 39, ch. 13, part 3. 

Post-conviction DNA analysis, title 40, ch. 30, 
part 3. 

Robbery, title 39, ch. 13, part 4. 

Sexual offenses, title 39, ch. 13, part 5. 

Terrorism Prevention and Response Act, title 
39, ch. 13, part 8. 

Theft, title 39, ch. 14, part 1. 

Transfer from juvenile court, sentence of 
death prohibited, § 37-1-134. 

Use of force defending residence against in- 
truder, § 39-11-611. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 4.3, 15.9, 32.30. 

Tennessee Jurisprudence, 2 Tenn. Juris, Ap- 
peal and Error, §§ 151, 190, 233; 11 Tenn. 
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1. Constitutionality. 

Convictions for both first degree murder and 
armed robbery could stand even when the con- 
victions arose out of the same incident, where 
the indictment, in common law form, charges 
that the murder was willful, deliberate, pre- 
meditated, and malicious. The test for the ap- 
plication of double jeopardy principles is 
whether there is a separate indictment for 
murder in the common law form. Where there 
was, both the first degree murder conviction 
and that of armed robbery could stand. Welch v. 
State, 836 S.W.2d 586, 1992 Tenn. Crim. App. 
LEXIS 253 (Tenn. Crim. App. 1992), appeal 
denied, — S.W.2d —, 1992 Tenn. LEXIS 370 
(Tenn. May 26, 1992). 

The automatic imposition of a life sentence 
upon a conviction of first degree murder, where 
the death penalty is not sought, is not arbitrary 
or irrational in violation of the equal protection 
clause. State v. Ray, 880 S.W.2d 700, 1993 Tenn. 
Crim. App. LEXIS 253 (Tenn. Crim. App. 1993). 

The statutory form of first degree murder 
committed while in the perpetration of a desig- 
nated felony is a legitimate and constitutional 
legislative function; thus, even though a show- 
ing of premeditation, deliberation, and intent to 
kill is not required for conviction of felony 
murder in the first degree, and defendant can- 
not rely on certain defenses afforded defen- 
dants and charged with other forms of first 


degree murder, there is no denial of due pro- 
cess. State v. Walker, 893 S.W.2d 429, 1995 
Tenn. LEXIS 26 (Tenn. 1995). 

Because the statute clearly provides more 
than ample fair warning to a defendant con- 
cerning what conduct is prohibited, the statute 
is not void for vagueness. State v. Torres, 82 
S.W.3d 286, 2002 Tenn. LEXIS 336 (Tenn. 
2002). 


2. In General. 

Prior to the 1998 amendment of T.C.A. § 39- 
13-202(a)(2), which added the term “aggra- 
vated child neglect,” the legislature intended 
for the term “child abuse”, as used in T.C.A. 
§ 39-13-202(a)(2), to include child neglect. 
State v. Hodges, 7 S.W.3d 609, 1998 Tenn. Crim. 
App. LEXIS 1286 (Tenn. Crim. App. 1998). 


3. Double Jeopardy. 

After a mistrial, double jeopardy did not 
preclude a retrial on the charge of conspiracy to 
commit first degree murder after a conviction 
on the charge of criminal responsibility for 
criminally negligent homicide because the ele- 
ments were not the same under the test in 
Blockburger v. United States, 284 U.S. 299, 304, 
52 S. Ct. 180, 182, 76 L. Ed. 306, 1932 U.S. 
LEXIS 875 (1932). State v. Myers, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 38 (Tenn. Crim. 
App. Jan. 19, 2007). 

Where the child abuse murder statute under 
which defendant was convicted, former § 39-2- 
202(a)(2) (Supp. 1988), was declared unconsti- 
tutional, and evidence presented at trial would 
have supported conviction of lesser included 
offenses, the state and federal constitutions’ 
prohibitions against double jeopardy did not 
preclude the state from retrying defendant on 
the lesser included offenses. State v. Maupin, 
859 S.W.2d 313, 1993 Tenn. LEXIS 288 (Tenn. 
1993). 

Defendant’s sentences of incarceration and 
death did not constitute multiple punishments 
for the same conduct in violation of the U.S. 
Const. amend. 5 because the Blockburger test 
was satisfied, as first-degree murder under 
T.C.A. § 39-13-202(a)(1) required proof of a 
killing but did not require proof of an argument 
to commit a killing, as required under T.C.A. 
§ 39-12-103(a). State v. Stephenson, 195 
S.W.3d 574, 2006 Tenn. LEXIS 454 (Tenn. 
2006). 

The first degree murder statute is intended 
to deter premeditated, intentional killings, 
while the conspiracy statute is intended to 
deter agreements to commit any criminal of- 
fense. Accordingly, the double jeopardy clause 
of the Tennessee Constitution was not violated 
by sentencing the defendant for both con- 
spiracy and first degree murder or by applying 
the T.C.A. § 39-13-204(i)(4) aggravating cir- 
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cumstance to impose the death penalty for the 
murder of defendant’s wife.State v. Stephenson, 
195 S.W.3d 574, 2006 Tenn. LEXIS 454 (Tenn. 
2006). 

Double Jeopardy Clause, U.S. Const. amend. 
V, and Tenn. Const. art. I, § 10 barred defen- 
dant’s retrial on first-degree premeditated mur- 
der after the conviction was reversed by the 
appellate court for insufficient evidence, the 
appellate court reduced the conviction to sec- 
ond-degree murder, the state did not appeal, 
and the state’s highest court reversed the sec- 
ond-degree murder and abuse of a corpse con- 
victions; defendant could be tried again for 
second-degree murder and abuse of a corpse. 
State v. Climer, 400 S.W.3d 537, 2013 Tenn. 
LEXIS 354 (Tenn. Apr. 19, 2013). 


4, Elements. 

Malice and an intent to kill are not elements 
of felony murder. State v. Bane, 853 S.W.2d 483, 
1993 Tenn. LEXIS 148 (Tenn. 1993), cert. de- 
nied, Tennessee v. Bane, 510 U.S. 1040, 114 S. 
Ct. 682, 126 L. Ed. 2d 650, 1994 U.S. LEXIS 63 
(1994). 

Where the state bore the burden of proving 
defendant sane beyond a reasonable doubt and 
failed to present any relevant evidence which 
addressed an essential element of the legal test 
of insanity, murder conviction was repugnant 
to due process and warranted reversal. State v. 
Hammock, 867 S.W.2d 8, 1993 Tenn. Crim. App. 
LEXIS 292 (Tenn. Crim. App. 1993), rehearing 
denied, State v. Hammock, 867 S.W.2d 8, 1993 
Tenn. Crim. App. LEXIS 388 (Tenn. Crim. App. 
1993). 

Indictment for first degree murder resulting 
from aggravated child abuse did not have to 
allege the culpable mental state required for 
aggravated child abuse, since the indictment 
did allege the mens rea required for first degree 
murder. State v. Roberson, 988 S.W.2d 690, 
1998 Tenn. Crim. App. LEXIS 107 (Tenn. Crim. 
App. 1998). 

The law does not require that the felony 
necessarily precede the murder in order to 
support a felony murder conviction as long as 
the intent to commit the underlying felony 
existed prior to or concurrent with the commis- 
sion of the act causing the victim’s death. State 
v. Buggs, 995 S.W.2d 102, 1999 Tenn. LEXIS 
707 (Tenn. 1999). 

On retrial after defendant was convicted of 
felony murder where the court found that the 
victims were shot to death in their home during 
the commission of an aggravated burglary, and 
his conviction for aggravated burglary was af- 
firmed on appeal but his conviction for felony 
murder was reversed, the prosecution was not 
permitted to use collateral estoppel against the 
defendant to establish the underlying offense of 
aggravated burglary; this would violate defen- 
dant’s right to trial by jury as to every element 
of the charged offense. State v. Scarbrough, 181 
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S.W.3d 650, 2005 Tenn. LEXIS 1044 (Tenn. 
2005). 

Although defendant asserted that because of 
a mental disease or defect he was unable to 
form the requisite culpable mental states for 
the offense of attempted first degree premedi- 
tated murder, the State presented substantial 
proof showing defendant was capable of form- 
ing the culpable mental states required because 
defendant and victim had been arguing about 
their divorce the day of the attack; just before 
the attack, defendant, in a very calm, rational 
voice told the unarmed victim that when he 
started hitting her she was not going to get up 
and that he was going to kill her; and defen- 
dant’s protracted 9-1-1 call showed his calm- 
ness immediately after the attack. State v. 
Halliburton, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 907 (Tenn. Crim. App. Dec. 6, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 219 (Tenn. Apr. 13, 2017). 


5. —Deliberation. 

Even if intent (or purpose to kill) and pre- 
meditation (design) may be formed in an in- 
stant, deliberation requires some period of re- 
flection, during which the mind is free from the 
influence of excitement, or passion. State v. 
Brown, 836 8.W.2d 530, 1992 Tenn. LEXIS 401 
(Tenn. 1992), rehearing denied, — S.W.2d —, 
1992 Tenn. LEXIS 509 (Tenn. Aug. 3, 1992), 
superseded by statute as stated in, Hensley v. 
Cerza, — S.W.3d —, 2010 Tenn. App. LEXIS 
544 (Tenn. Ct. App. Aug. 25, 2010). 

Deliberation requires that the killing be done 
with a cool purpose—in other words, that the 
killer be free from the passions of the moment. 
State v. West, 844 S.W.2d 144, 1992 Tenn. 
LEXIS 657 (Tenn. 1992). 


6. —Premeditation. 

Failure to report shooting to the police failed 
to establish premeditation and deliberation in 
advance of murder. State v. West, 844 S.W.2d 
144, 1992 Tenn. LEXIS 657 (Tenn. 1992). 

While the concealment of evidence discredits 
defendant’s self-defense excuse, it does not pro- 
vide evidence of premeditation. State v. West, 
844 S.W.2d 144, 1992 Tenn. LEXIS 657 (Tenn. 
1992). 

Evidence that the victim sustained multiple 
blows and that the phone in the victim’s home 
was ripped off the wall did not support the 
jury’s findings of the necessary elements of 
premeditation or deliberation. State v. Darnell, 
905 S.W.2d 953, 1995 Tenn. Crim. App. LEXIS 
164 (Tenn. Crim. App. 1995). 

There was no proof in the record to indicate 
premeditation where there was little prior re- 
lationship between the defendant and the vic- 
tim, no evidence of motive, the victim was 
killed with his own gun and there was no proof 
that the defendant was aware that the victim 
had a gun. State v. Schafer, 973 S.W.2d 269, 
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1997 Tenn. Crim. App. LEXIS 1243 (Tenn. 
Crim. App. 1997). 

Whether a defendant has acted with pre- 
meditation is a question for the finder of fact to 
determine, and it may be inferred from the 
manner and circumstances of the killing. State 
v. Holder, 15 S.W.3d 905, 1999 Tenn. Crim. App. 
LEXIS 961 (Tenn. Crim. App. 1999), review or 
rehearing denied, — S.W.3d —, 2000 Tenn. 
LEXIS 133 (Tenn. Mar. 13, 2000). 

It may not be assumed that a defendant 
suffering from paranoid schizophrenia accom- 
panied by delusions is necessarily incapable of 
premeditated murder. State v. Holder, 15 
S.W.3d 905, 1999 Tenn. Crim. App. LEXIS 961 
(Tenn. Crim. App. 1999), review or rehearing 
denied, — S.W.3d —, 2000 Tenn. LEXIS 133 
(Tenn. Mar. 13, 2000). 

Factors which may indicate premeditation 
include: (1) The use of a deadly weapon upon an 
unarmed victim; (2) The particular cruelty of a 
killing; (3) Any threats or declarations of intent 
to kill made by the defendant; (4) The procure- 
ment of a weapon; (5) Any preparation to con- 
ceal the crime which are undertaken before the 
crime is committed; and (6) Calmness immedi- 
ately following a killing. State v. Keough, 18 
S.W.3d 175, 2000 Tenn. LEXIS 171 (Tenn. 
2000), rehearing denied, — S.W.3d —, 2000 
Tenn. LEXIS 271 (Tenn. May 16, 2000), cert. 
denied, Keough v. Tennessee, 531 U.S. 886, 121 
S. Ct. 205, 148 L. Ed. 2d 144, 2000 U.S. LEXIS 
6053 (2000). 

While proof did not necessarily reflect that 
the defendant intended to kill the victim when 
he initially stopped at a fast food restaurant 
where he saw victim’s car, the proof was suffi- 
cient to support the jury’s finding that the 
defendant acted with premeditation at the time 
of the murder. State v. Suttles, 30 S.W.3d 252, 
2000 Tenn. LEXIS 360 (Tenn. 2000), cert. de- 
nied, Suttles v. Tennessee, 531 U.S. 967, 1215S. 
Ct. 401, 148 L. Ed. 2d 310, 2000 U.S. LEXIS 
7184 (2000). 

Evidence of “repeated blows” is not sufficient, 
by itself, to establish premeditated murder. 
State v. Millsaps, 30 S.W.3d 364, 2000 Tenn. 
Crim. App. LEXIS 258 (Tenn. Crim. App. 2000), 
review or rehearing denied, — S.W.3d —, 2000 
Tenn. LEXIS 553 (Tenn. Oct. 2, 2000). 

Calmness immediately after a crime is rel- 
evant in determining the element of premedi- 
tation. State v. Millsaps, 30 S.W.3d 364, 2000 
Tenn. Crim. App. LEXIS 258 (Tenn. Crim. App. 
2000), review or rehearing denied, — S.W.3d —, 
2000 Tenn. LEXIS 553 (Tenn. Oct. 2, 2000). 

Some facts which may be indicative of the 
existence of premeditation include: the use of a 
deadly weapon on an unarmed victim; the 
shooting of the victim after he had turned to 
retreat or escape; the lack of provocation on the 
part of the victim; the defendant’s declaration 
of his intent to kill; and the defendant’s failure 
to render aid to the victim. State v. Lewis, 36 
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S.W.3d 88, 2000 Tenn. Crim. App. LEXIS 253 
(Tenn. Crim. App. 2000). 

The fact that evidence is subsequently hid- 
den from the police reveals nothing about a 
criminal’s state of mind before the crime. State 
v. Long, 45 S.W.3d 611, 2000 Tenn. Crim. App. 
LEXIS 409 (Tenn. Crim. App. 2000). 

The jury could have reasonably concluded the 
defendant intended to murder the victim with 
premeditation where defendant shot the victim 
during a violent home invasion in which the 
perpetrator continued to climb the stairs of the 
victim’s home, even after the victim told the 
defendant there was no money and that chil- 
dren were asleep in the house. State v. Cowan, 
46 S.W.3d 227, 2000 Tenn. Crim. App. LEXIS 
846 (Tenn. Crim. App. 2000). 

A rational jury could have concluded that the 
defendant’s act was premeditated where the 
victim and the defendant had previously 
threatened to kill each other, and knowing that 
the victim might arrive at defendant’s house, 
the defendant loaded a gun. State v. Brown, 53 
S.W.3d 264, 2000 Tenn. Crim. App. LEXIS 962 
(Tenn. Crim. App. 2000), appeal denied, — 
S.W.3d —, 2001 Tenn. LEXIS 434 (Tenn. May 
14, 2001), review denied, — S.W.3d —, 2002 
Tenn. LEXIS 415 (Tenn. Sept. 23, 2002). 

Defendant acted with premeditation burglar- 
izing victim’s home and intentionally killing 
the victim to eliminate the victim as a witness 
to the crime. State v. Sims, 45 S.W.3d 1, 2001 
Tenn. LEXIS 349 (Tenn. 2001), cert. denied, 
Sims v. Tennessee, 534 U.S. 956, 122 S. Ct. 357, 
151 L. Ed. 2d 270, 2001 U.S. LEXIS 9558 
(2001). 

Evidence for premeditation in murder was 
sufficient where defendant had complained 
about wife, defendant had taken notes docu- 
menting defendant’s sexual frustration with 
wife, defendant had other areas of disagree- 
ment with wife, shot wife twice — the gun 
trigger requiring more than a little pressure, 
defendant admitted to the killing, wife had 
obtained a restraining order against defendant, 
and abundant evidence countered psychological 
expert’s testimony that defendant had a closed 
head injury mental defect. State v. Coulter, 67 
S.W.3d 3, 2001 Tenn. Crim. App. LEXIS 485 
(Tenn. Crim. App. 2001), overruled in part, 
State v. Johnson, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 1051 (Tenn. Crim. App. Dec. 
3, 2013). 

Evidence of marital difficulties between de- 
fendant and the victim, the victim’s threat of 
divorce, lethal cyanide levels in the victim’s 
blood, the defendant’s access to cyanide gas, the 
absence of cyanide in the victim’s stomach or 
injection sites, and the defendant’s access to the 
victim prior to the victim’s death, demonstrated 
premeditation under T.C.A. § 39-13-202(d) and 
sufficiently supported the defendant’s first de- 
gree murder conviction. State v. Robinson, 73 
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S.W.3d 136, 2001 Tenn. Crim. App. LEXIS 858 
(Tenn. Crim. App. 2001). 

Although circumstantial, the evidence in the 
case wove a “web of guilt” around defendant, as 
the testimony demonstrated that she had de- 
cided to move out of state with her lover, that 
she had repeatedly expressed concern that she 
would be unable to take her son because of the 
victim’s objections, that the victim died from 
brain swelling brought about by a profound 
hypoglycemic episode, one of several such epi- 
sodes, that the victim, who was not diabetic, 
had been injected with synthetic insulin, and 
that the defendant was both a nurse and a 
diabetic with a supply of insulin. State v. Wil- 
son, 164 S.W.3d 355, 2003 Tenn. Crim. App. 
LEXIS 841 (Tenn. Crim. App. 2003), appeal 
denied, — S.W.3d —, 2004 Tenn. LEXIS 226 
(Tenn. Mar. 8, 2004). 

Where the prosecution failed to prove that 
defendant’s motive for the first degree premedi- 
tated murder of his girlfriend was to make the 
victim unavailable as a witness, the trial 
court’s admission of the victim’s hearsay state- 
ments violated Tenn. R. Evid. 804(b)(6) and 
required reversal of defendant’s conviction un- 
der former Tenn. R. Crim. P. 52 (see now 
T.R.A.P. 36(b)); the improperly admitted evi- 
dence was particularly damaging to the defense 
because the finding of premeditation under 
T.C.A. § 39-13-202 was affected by the admis- 
sion of the victim’s hearsay statements to her 
aunt that defendant had been beating her all 
day and threatened to kill her. State v. Brooks, 
249 §.W.3d 323, 2008 Tenn. LEXIS 177 (Tenn. 
Mar. 20, 2008). 

In defendant’s first-degree murder trial for 
the killing of his wife, the evidence supported a 
finding of premeditation because it showed that 
defendant was having an extramarital affair, 
which indicated that there was trouble in the 
marriage and provided a motive for the murder; 
that the beating death was particularly cruel, 
with the medical examiner identifying a mini- 
mum of 74 separate blows to the victim’s body; 
and that the medical examiner testified that 
the beating lasted for an extended period of 
time, that the victim’s death was not instanta- 
neous, that the victim fractured fingers on both 
hands and bone was visible, and that the victim 
would have been in constant pain from sustain- 
ing the initial injury until her death. In addi- 
tion, the evidence showed that defendant went 
to great lengths to conceal his crime, that 
defendant cleaned himself up and discarded 
the clothing that he wore during the beating, 
that defendant attempted to mislead the police 
into thinking that someone else had committed 
the murder by taking the victim’s belongings 
and leaving a trail, and that defendant at- 
tempted to hide the murder weapon; these 
factors supported the jury’ conclusion that 
defendant killed his wife with premeditation. 
State v. Brock, 327 S.W.3d 645, 2009 Tenn. 
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Crim. App. LEXIS 496 (Tenn. Crim. App. June 
29, 2009), appeal denied, — S.W.3d —, 2010 
Tenn. LEXIS 56 (Tenn. Jan. 25, 2010), cert. 
denied, Brock v. Tennessee, , 562 U.S. 850, 131 
S. Ct. 101, 178 L. Ed. 2d 64, 2010 U.S. LEXIS 
5883 (U.S. 2010). 

Defendant’s conviction for first-degree mur- 
der was proper under T.C.A. § 39-13-202(a) 
and (d) because the evidence showed that de- 
fendant bound the victims, sat down for about 
five minutes and smoked a cigarette, then re- 
turned with kerosene that he poured through- 
out the trailer. He also unplugged each fire 
alarm and started a fire. State v. Hester, 324 
S.W.3d 1, 2010 Tenn. LEXIS 897 (Tenn. Oct. 5, 
2010), cert. denied, Hester v. Tennessee, 179 L. 
Ed. 2d 896, 563 U.S. 939, 131 S. Ct. 2096, 2011 
U.S. LEXIS 3140 (U.S. 2011), superseded by 
statute as stated in, State v. Wilson, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 126 (Tenn. 
Crim. App. Feb. 13, 2013). 

Defendant’s conviction for attempt to commit 
first-degree murder in violation of T.C.A. §§ 39- 
13-202(a) and 39-12-101 was appropriate be- 
cause, considering the totality of the facts and 
circumstances surrounding the crimes commit- 
ted against the victim in the course of the 
robbery, carjacking, and assault, the evidence 
was sufficient to demonstrate that a rational 
trier of fact could have concluded that defen- 
dant and his co-perpetrator, with premedita- 
tion, planned and intended to kill the victim, 
T.C.A. §§ 39-13-202(d), 39-11-302(a). State v. 
Davis, 354 S.W.3d 718, 2011 Tenn. LEXIS 962 
(Tenn. Oct. 17, 2011). 

Where defendant was convicted, as an aider 
and abettor, of attempted first-degree murder, 
evidence that his companion took a loaded gun 
from him before going to a cabin, used it to 
shoot an armed man, and shot a second un- 
armed man as he tried to flee was sufficient to 
establish that the companion acted with pre- 
meditation. State v. Dickson, 413 S.W.3d 735, 
2013 Tenn. LEXIS 777 (Tenn. Oct. 8, 2013). 

Evidence was sufficient to establish the ele- 
ment of premeditation in defendant’s convic- 
tions for first degree murder and attempted 
first degree murder because: (1) defendant shot 
the adult victims multiple times and then re- 
peatedly stabbed and beat the young children, 
moving from room to room to do so; and (2) 
defendant altered the scene to make it appear 
as if the murders were drug or gang-related, 
moved bodies, disposed of or hid kitchen knives 
and handles, and collected the cartridge cas- 
ings. State v. Dotson, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 584 (Tenn. Crim. App. June 
25, 2013), affd, 450 S.W.3d 1, 2014 Tenn. 
LEXIS 694 (Tenn. Sept. 30, 2014). 

Evidence was sufficient for the jury to have 
determined that defendant acted with premedi- 
tation; defendant threatened to kill the victim 
prior to the shooting and was angry with the 
victim on the morning of the incident, defen- 
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dant admitted shooting at the victim, who was 
hit at least twice in the head, the jury could 
have inferred that defendant exercised reflec- 
tion and judgment in forming the intent to kill 
the victim, and the jury rejected defendant’s 
claim of self-defense. State v. Jackson, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 38 
(Tenn. Crim. App. Jan. 8, 2016). 

Defendant repeatedly battered the victim, an 
unarmed, 81-year-old woman, in the head with 
an object and used pantyhose from a dresser 
drawer to strangle her to death, and after- 
wards, defendant did not attempt to call for aid 
for the victim, but instead collected cash, jew- 
elry, and coins from the victim’s house and stole 
her car; the jury could reasonably have found 
that defendant’s killing of the victim was a 
premeditated and deliberate act and that de- 
fendant was sufficiently free from excitement 
and passion when he decided to kill the victim. 
State v. Smithson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 105 (Tenn. Crim. App. Feb. 
12, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 502 (Tenn. June 23, 2016). 

Evidence was sufficient to sustain defen- 
dant’s conviction for first degree premeditated 
murder, given that while armed with a bor- 
rowed weapon, defendant got out of the vehicle, 
followed the victim’s vehicle, approached the 
driver’s side door, and fired multiple shots at 
the victim before fleeing and later returning the 
weapon to the person from whom it was bor- 
rowed; this evidence was more than sufficient 
to support a finding that the shooting was 
premeditated. State v. Thomas, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 605 (Tenn. Crim. 
App. Aug. 16, 2016). 

Defendant made several declarations of his 
intent to kill the victim, defendant testified 
that he shot the unarmed victim five times, and 
defendant did not attempt to contact police 
after the shooting, and this evidence was suffi- 
cient for the jury to have found that defendant 
acted with premeditation in shooting the vic- 
tim, for purposes of his first degree premedi- 
tated murder conviction. State v. Hudgins, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 612 
(Tenn. Crim. App. Aug. 18, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 753 
(Tenn. Oct. 19, 2016). 

Evidence was sufficient for the jury to find 
that defendant acted with premeditation where 
it showed that a knife and a sledgehammer 
with the victim’s blood on them were found next 
to her diary, the last diary entry indicated that 
she intended to break up with defendant, and 
after the attack defendant was arrested after 
an accident in the victim’s vehicle wearing 
clothing stained with the victim’s blood. State v. 
Peden, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 699 (Tenn. Crim. App. Sept. 19, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
976 (Tenn. Dec. 14, 2016). 
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Trial court properly convicted defendant of 
first-degree (premeditated) murder because af- 
ter spending the day with the victim, defendant 
shot him in the back of the head with a shot- 
gun, stripped off his clothing, dumped his body 
down an embankment, had his wife bandage a 
cut, left the state, told his wife to report his 
truck as stolen, and the wound was inconsis- 
tent with a struggle. State v. Daniels, —S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 198 (Tenn. 
Crim. App. Mar. 16, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 445 (Tenn. July 
20; 2017): 

Evidence was sufficient to establish premedi- 
tation as an element of first degree premedi- 
tated murder, given that defendant and his 
co-defendants waited until they were at a re- 
mote location before confronting the victim 
about being an informant, they beat the victim, 
defendant struck the victim several times in 
the head and face with a hammer until the 
victim stopped making noises, and defendant 
boasted about killing the victim. State v. Jen- 
kins, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 293 (Tenn. Crim. App. Apr. 21, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
622 (Tenn. Sept. 20, 2017). 

Rational jury could have found that defen- 
dant’s killing of the victim was premeditated 
and intentional under T.C.A. § 39-13-202; de- 
fendant confessed to strangling the victim, then 
checking her pulse to confirm she was dead, he 
never attempted to render first aid to the vic- 
tim, the manner of her death strongly sup- 
ported a finding of premeditation, plus his calm 
demeanor after the killing supported the find- 
ing of premeditation. State v. Pearman, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 372 
(Tenn. Crim. App. May 11, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 615 
(Tenn. Sept. 21, 2017). 

Defendant acted with premeditation because 
witnesses testified that defendant chased seven 
unarmed victims, with no evidence of provoca- 
tion presented, fired at least eleven gunshots at 
the victims, and one of the victims died as the 
result of a gunshot wound to the victim’s neck, 
which was fired at the victim in relatively close 
proximity. State v. Sims, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 814 (Tenn. Crim. App. 
Sept. 5, 2017). 

Trial court properly convicted defendant of 
the first-degree murder because the evidence 
was sufficient to show premeditation where 
defendant, armed with a handgun, accused the 
unarmed victim of giving him counterfeit 
money, discharged his weapon several times, 
striking the victim twice, once in the upper 
back and once in the abdomen, and three eye- 
witnesses positively identified defendant in a 
photo line-up and at trial as the shooter State v. 
Boswell, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1011 (Tenn. Crim. App. Dec. 5, 2017). 
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Evidence was sufficient to establish that de- 
fendant premeditatedly and _ intentionally 
killed the victim because defendant acquired a 
gun prior to the victim’s killing, he drove 
around for approximately thirty minutes ob- 
serving the victim before he exited his car and 
shot the victim in the back of the head, and he 
fled the scene and threw the murder weapon in 
a lake; defendant testified that upon seeing the 
victim, he knew he was going to shoot the 
victim. State v. Crowley, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 34 (Tenn. Crim. App. 
Jan.+1/,.2018). 


7. Sufficiency of Indictment. 

Habeas court properly dismissed petitioner’s 
application for writ of habeas corpus because 
the indictment charging petitioner with felony 
murder was valid since it referenced the stat- 
ute defining felony murder, T.C.A. § 39-13-202, 
and described the offense, which provided no- 
tice to petitioner of the charged offense; because 
the indictment set forth the specific underlying 
felony supporting the felony murder charge, 
the requisite mental state was obtainable by 
reviewing the robbery statute, T.C.A. § 39-13- 
401, providing adequate notice to petitioner of 
the charge against him. Cooper v. Carlton, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 267 
(Tenn. Crim. App. Apr. 30, 2012), appeal denied, 
— §$.W.3d —, 2012 Tenn. LEXIS 560 (Tenn. 
Aug. 20, 2012), cert. denied, Cooper v. Sexton, 
185 L. Ed. 2d 208, 138 .S./.Ct. 1260, 568 U.S. 
1171, 2013 U.S. LEXIS 1298 (U.S. 2013). 

For purposes of T.C.A. § 40-13-202, the in- 
dictment for attempted first degree murder 
under T.C.A. §§ 39-12-101, 39-13-202 was le- 
gally sufficient, as the indictment referenced 
the murder statute, named the victim, and 
provided a time period during which the State 
alleged the offense occurred; although the in- 
dictment did not state the means by which the 
State alleged defendant committed the offense, 
such was not required in order to provide him 
with notice. State v. Fisher, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 847 (Tenn. Crim. App. 
Sept. 15, 2017). 


8. Lesser Included Offenses. 

It is constitutionally permissible for a defen- 
dant to be convicted of both first degree murder 
and conspiracy to commit first degree murder. 
State v. Stephenson, 878 S.W.2d 530, 1994 
Tenn. LEXIS 1438 (Tenn. 1994), rehearing de- 
nied, — S.W.2d —, 1994 Tenn. LEXIS 203 
(Tenn. June 20, 1994), overruled, State v. 
Mitchell, 137 S.W.38d 630, 2003 Tenn. Crim. 
App. LEXIS 670 (Tenn. Crim. App. 2003). 

In a prosecution for first degree murder, 
although the evidence of provocation was 
slight, voluntary manslaughter should have 
been charged to the jury as a lesser included 
offense and the issue of causation would also 
have required an instruction on the issue of 
attempted voluntary manslaughter. State v. 
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Ruane, 912 S.W.2d 766, 1995 Tenn. Crim. App. 
LEXIS 584 (Tenn. Crim. App. 1995). 

Where the indictment charged that defen- 
dant “did unlawfully, intentionally. deliberately 
and with premeditation attempt to commit 
First Degree Murder,” defendant was not en- 
titled to an instruction that aggravated assault 
was a lesser included offense of the crime 
charged. State v. Nix, 922 S.W.2d 894, 1995 
Tenn. Crim. App. LEXIS 925 (Tenn. Crim. App. 
1995), appeal denied, — S.W.2d —, 1996 Tenn. 
LEXIS 337 (Tenn. May 6, 1996). 

Aggravated assault by a parent or custodian 
is not a lesser included offense of first-degree 
murder by aggravated child abuse. State v. 
Roberson, 988 S.W.2d 690, 1998 Tenn. Crim. 
App. LEXIS 107 (Tenn. Crim. App. 1998). 

Where there is no evidence of the lesser 
offense other than the very same evidence 
which supports the greater offense, that is, that 
reasonable minds could accept as to the lesser- 
included offense, the trial court is not obliged to 
give the lesser-included offense instruction. 
State v. Lewis, 36 S.W.3d 88, 2000 Tenn. Crim. 
App. LEXIS 253 (Tenn. Crim. App. 2000). 

Court’s error in failing to instruct on lesser 
included offenses was harmless because defen- 
dant shot the victim, an armored truck guard, 
in the back of the head and stole the victim’s 
money deposit bag, he was identified as one of 
two men fleeing from the scene, and his crimi- 
nal conduct was filmed by a surveillance cam- 
era. State v. Thomas, 158 S.W.3d 361, 2005 
Tenn. LEXIS 135 (Tenn. 2005), cert. denied, 
Thomas v. Tennessee, 126 S. Ct. 125, 163 L. Ed. 
2d 131, 546 U.S. 855, 2005 U.S. LEXIS 6959 
(U.S. 2005). 

Because the inmate affirmatively requested a 
jury instruction on the offense of aggravated 
assault, even though he was in error in believ- 
ing that it was a lesser-included offense of 
attempted first-degree murder, he effectively 
agreed to amend the indictment to include 
aggravated assault; therefore, the trial court 
had jurisdiction to convict the inmate of aggra- 
vated assault, his conviction was not void, and 
he was not entitled to habeas corpus relief. 
Demonbreun v. Bell, 226 S.W.3d 321, 2007 
Tenn. LEXIS 452 (Tenn. May 8, 2007), rehear- 
ing denied, — S.W.3d —, 2007 Tenn. LEXIS 529 
(Tenn. May 25, 2007). 

Where defendant was convicted of felony 
murder, T.C.A. § 39-13-202(a)(2), and based on 
the evidence the jury could have found that 
defendant committed second degree murder, 
reckless homicide, or criminally negligent ho- 
micide, the trial court committed a non-struc- 
tural constitutional error by failing to instruct 
the jury on the lesser-included offenses, and it 
was not established that such error was harm- 
less beyond a reasonable doubt. State v. Brown, 
311 S.W.3d 422, 2010 Tenn. LEXIS 530 (Tenn. 
May 27, 2010). 
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Because the evidence was legally sufficient to 
sustain the first degree premeditated murder 
conviction, defendant was not entitled to volun- 
tary manslaughter conviction because the re- 
cord did not demonstrate that she acted in a 
state of passion and that the highest offense 
she could be guilty of was voluntary man- 
slaughter. State v. Slimick, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 1016 (Tenn. Crim. 
App. Dec. 17, 2015), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 299 (Tenn. Apr. 6, 2016). 

Relative to defendant’s claim that he acted 
based upon a state of passion produced by 
adequate provocation because he feared the 
victim due to a prior incident in which the 
victim shot defendant in the leg and because 
the victim threatened him on the day of the 
shooting, nothing showed that the victim’s con- 
duct on the day of the shooting produced ad- 
equate provocation, and the jury was instructed 
on the lesser included offense of voluntary 
manslaughter and rejected it. State v. Richard- 
son, — S.W.3d —, 2017 Tenn. Crim. App. LEXIS 
93 (Tenn. Crim. App. Feb. 13, 2017), appeal 
denied, — S8.W.3d —, 2017 Tenn. LEXIS 249 
(Tenn. Apr. 13, 2017). 


9. —Facilitation of Felony Murder. 

Knowledge of the specific felony required 
under § 39-11-403 is met in a felony murder 
prosecution not by knowledge of the felony 
murder, but by knowledge that the other person 
was going to commit the underlying felony; 
thus, defendant could be guilty of facilitation of 
felony murder because he knew his codefen- 
dant was planning on committing a robbery. 
State v. Lewis, 919 S.W.2d 62, 1995 Tenn. Crim. 
App. LEXIS 846 (Tenn. Crim. App. 1995), over- 
ruled, State v. Williams, 977 S.W.2d 101, 1998 

Tenn. LEXIS 512 (Tenn. 1998). 

Failure to charge the defendant as criminally 
responsible instead of jointly liable as a princi- 
pal was insignificant, and therefore, facilitation 
of felony murder was a lesser-included offense. 
State v. Ely, 48 S.W.3d 710, 2001 Tenn. LEXIS 
583 (Tenn. 2001). 


10. Felony Murder. 

Evidence held sufficient to convict defendant 
of first degree murder, where murder was com- 
mitted in the perpetration of kidnapping. State 
v. Middlebrooks, 840 S.W.2d 317, 1992 Tenn. 
LEXIS 563 (Tenn. 1992), cert. dismissed, Ten- 
nessee v. Middlebrooks, 510 U.S. 124, 114S. Ct. 
651, 126 L. Ed. 2d 555, 1993 U.S. LEXIS 7942 
(1993), cert. denied, Tennessee v. Middlebrooks, 
510 U.S. 1064, 1148S. Ct. 740, 126 L. Ed. 2d 702, 
1994 U.S. LEXIS 402 (1994), superseded by 
statute as stated in, State v. Banks, 271 S.W.3d 
90, 2008 Tenn. LEXIS 963 (Tenn. 2008). 

The evidence clearly established that the 
crime was a planned, premeditated and delib- 
erate homicide committed by the defendant in 
the perpetration of a robbery. State v. Bane, 853 
S.W.2d 483, 1993 Tenn. LEXIS 148 (Tenn. 
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1993), cert. denied, Tennessee v. Bane, 510 U.S. 
1040, 114 S. Ct. 682, 126 L. Ed. 2d 650, 1994 
U.S. LEXIS 63 (1994). 

The evidence was held sufficient to establish 
to a rational trier of fact beyond a reasonable 
doubt that the defendant entered the grocery 
where the killing occurred intending to commit 
the felony of robbery. State v. Smith, 857 S.W.2d 
1, 1993 Tenn. LEXIS 149 (Tenn. 1993), rehear- 
ing denied, — S.W.2d —, 1993 Tenn. LEXIS 248 
(Tenn. June 28, 1993), cert. denied, Smith v. 
Tennessee, 510 U.S. 996, 114 S. Ct. 561, 126 L. 
Ed. 2d 461, 1993 U.S. LEXIS 7408 (1993), cert. 
denied, Tennessee v. Bane, 510 U.S. 1040, 114 
S. Ct. 682, 126 L. Ed. 2d 650, 1994 U.S. LEXIS 
63 (1994). 

Attempt to commit felony-murder does not 
exist as an offense in Tennessee. State v. Kim- 
brough, 924 S.W.2d 888, 1996 Tenn. LEXIS 363 
(Tenn. 1996). 

Evidence was sufficient to convict defendant 
of felony murder where the murder was com- 
mitted by an accomplice of defendant in the 
course of a robbery. State v. Utley, 928 S.W.2d 
448, 1995 Tenn. Crim. App. LEXIS 952 (Tenn. 
Crim. App. 1995). 

The evidence was sufficient to establish 
felony murder even though the defendant did 
not take the victim’s leather jacket or wallet or 
demand victim’s necklace prior to shooting the 
victim where defendant ordered victim to turn 
car off main road and pull up behind a store, 
pulled a gun on the unarmed victim and shot 
him. State v. Addison, 973 S.W.2d 260, 1997 
Tenn. Crim. App. LEXIS 1164 (Tenn. Crim. 
App. 1997). 

Evidence was sufficient to convict defendant 
of felony murder where the murder was com- 
mitted by an accomplice of defendant in the 
course of a robbery. State v. Utley, 928 S.W.2d 
448, 1995 Tenn. Crim. App. LEXIS 952 (Tenn. 
Crim. App. 1995). 

In determining whether the evidence is suf- 
ficient to support a conviction of first degree 
murder in the perpetration of theft, a court 
must determine whether the killing is closely 
connected to the initial taking of the property in 
time, place, causation and continuity of action. 
State v. Pierce, 23 S.W.3d 289, 2000 Tenn. 
LEXIS 357 (Tenn. 2000). 

Although the felony murder analysis must 
focus upon the relationship between the felony 
and the murder, it is not required that the 
felony be committed either before or contempo- 
raneously with the murder. State v. Morris, 24 
S.W.3d 788, 2000 Tenn. LEXIS 391 (Tenn. 
2000), cert. denied, Morris v. Tennessee, 531 
U.S. 1082, 121 S. Ct. 786, 148 L. Ed. 2d 682, 
2001 U.S. LEXIS 301 (2001), cert. denied, 
Brown v. Utah, 148 L. Ed. 2d 676, 121 S. Ct. 
Tis. 531-U.8.. 1079, 2001 U.S. LEXIS 250 
(2001). 

Consideration of such factors as time, place, 
and causation is helpful in determining 
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whether a murder was committed in the perpe- 
tration of a particular felony. State v. Hinton, 
42 S.W.3d 113, 2000 Tenn. Crim. App. LEXIS 
544 (Tenn. Crim. App. 2000), review or rehear- 
ing denied, — S.W.3d —, 2001 Tenn. LEXIS 126 
(Tenn. 2001). 

Arming a codefendant with a loaded gun and 
a ski mask to use during the perpetration of a 
robbery certainly makes any ensuing death or 
injury foreseeable, even if not specifically con- 
templated. State v. Hinton, 42 S.W.3d 113, 2000 
Tenn. Crim. App. LEXIS 544 (Tenn. Crim. App. 
2000), review or rehearing denied, — S.W.3d —, 
2001 Tenn. LEXIS 126 (Tenn. 2001). 

Premeditated murder and felony murder are 
not designated by T.C.A. § 39-13-202 as sepa- 
rate and distinct offenses but rather as alter- 
native means by which criminal lability for 
first degree murder may be imposed; the men- 
tal state required for the commission of felony 
murder is intent to commit the alleged felony; 
T.C.A. § 39-13-202(b); while this is a different 
mental state than that required for premedi- 
tated murder, in terms of culpability it equates 
with the intent required for the commission of 
premeditated murder; one who commits felony 
murder is held to the same level of culpability 
as one who commits premeditated murder. 
State v. Ely, 48 S.W.3d 710, 2001 Tenn. LEXIS 
600 (Tenn. 2001), cert. denied, Bowers v. Ten- 
nessee, 534 U.S. 979, 122 S. Ct. 408, 151 L. Ed. 
2d 310, 2001 U.S. LEXIS 9880 (2001). 

Evidence was sufficient to show that four 
gang members who engaged in the kidnapping 
of two gang members were criminally respon- 
sible for the ensuing death of one of the gang 
members. Proof of premeditation was abun- 
dant; deadly weapons were used and witnesses 
testified that defendants were part of the crowd 
beating the unarmed victim with bats, jack 
irons, crowbars, and hammers. State v. Mick- 
ens, 123 S.W.3d 355, 2003 Tenn. Crim. App. 
LEXIS 107 (Tenn. Crim. App. 2003), review or 
rehearing denied, — S.W.3d —, 2003 Tenn. 
LEXIS 805 (Tenn. Sept. 2, 2003). 

Evidence was sufficient to support defen- 
dant’s felony murder conviction, where defen- 
dant shot and killed his landlord and stole 
money from him. State v. Winters, 137 S.W.3d 
641, 2003 Tenn. Crim. App. LEXIS 944 (Tenn. 
Crim. App. 2003), appeal denied, — S.W.3d —, 
2004 Tenn. LEXIS 298 (Tenn. Mar. 22, 2004). 

Testimony that defendant admitted pointing 
a rifle at the victim, demanding his money, 
shooting him, and taking money from his 
pocket established that defendant shot and 
killed the victim during a robbery, which satis- 
fied the elements necessary to support defen- 
dant’s felony murder conviction. State v. 
Echols, 382 S.W.3d 266, 2012 Tenn. LEXIS 738 
(Tenn. Oct. 10, 2012). 

Evidence supported defendant’s conviction 
for felony murder, as defendant admitted shoot- 
ing the victim more than once with the weapon 
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defendant brought to a drug buy; the jury 
accredited the prosecution’s theory and proof 
that defendant shot the victim during the per- 
petration of, or attempt to perpetrate, robbery. 
State v. Wagner, 382 S.W.3d 289, 2012 Tenn. 
LEXIS 746 (Tenn. Oct. 12, 2012). 

Proof was sufficient to support defendant’s 
conviction for first degree felony murder com- 
mitted during the perpetration of a robbery, as 
defendant admitted that defendant took the 
victim’s car, a witness testified that defendant 
acted alone in attacking the victim, and all of 
the medical testimony reflected that the victim 
died as a result of the injuries sustained during 
the attack. State v. Pruitt, 415 S.W.3d 180, 2013 
Tenn. LEXIS 778 (Tenn. Oct. 8, 2013), cert. 
denied, Pruitt v. Tennessee, 189 L. Ed. 2d 839, 
134 S. Ct. 2874, — U.S. —, 2014 U.S. LEXIS 
4624 (U.S. 2014). 

Both the theft and the killing occurred in the 
same place, after the killing, defendant took the 
victim’s cash, jewelry, and coin collection worth 
over $1,000 from inside the apartment, and 
then defendant fled, taking the victim’s car, and 
the jury could have reasonably inferred that 
the killing and theft were part of a continuous 
course of action and not isolated events. State v. 
Smithson, — $.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 105 (Tenn. Crim. App. Feb. 12, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
502 (Tenn. June 23, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for felony murder because 
after defendant murdered the victim, he left 
the scene in the victim’s car. State v. Moody, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 194 
(Tenn. Crim. App. Mar. 15, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 566 
(Tenn. Aug. 19, 2016). 

Evidence was sufficient to sustain defen- 
dants’ convictions of felony murder perpetrated 
during the commission of aggravated child 
abuse, aggravated child abuse, and aggravated 
child neglect; in part, the victim suffered many 
non-accidental injuries, the timing of which 
placed one defendant at the apartment when 
the injuries occurred, and the other defendant 
was present all day with the victim. State v. 
Starner, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 295 (Tenn. Crim. App. Apr. 20, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
570 (Tenn. Aug. 18, 2016). 

Evidence defendant shot the victim in the 
perpetration of the aggravated burglary sup- 
ported a conviction for felony murder. State v. 
Harris, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 823 (Tenn. Crim. App. Nov. 4, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
134 (Tenn. Feb. 23, 2017). 

Evidence that the victim had been given 
$1,300 and a gun days before the murder and 
within days after defendant arranged to sell a 
gun like that the victim had been given to the 
acquaintances and had approximately $1,000 
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in his wallet, despite his not usually having 
cash, supported the conviction for felony mur- 
der. State v. Thompson, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 898 (Tenn. Crim. App. 
Dec. 1, 2016). 

Jury could have reasonably inferred that 
defendant had the intent to commit the robbery 
prior to, or concurrent with, the killing of the 
victim, and thus the evidence was sufficient to 
sustain defendant’s conviction of first degree 
felony murder under T.C.A. § 39-13-202(a)(2); 
defendant planned to rob the victim, a known 
drug dealer, of drugs and money, witnesses saw 
defendant holding a baseball bat and standing 
over the victim’s body before defendant and his 
partner searched the victim’s house, and defen- 
dant bragged about robbing and killing the 
victim after the fact. State v. Hopkins, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 859 
(Tenn. Crim. App. Sept. 22, 2017). 

Defendant’s conviction of facilitation of 
felony murder under T.C.A. §§ 39-13-202, 39- 
11-403, with kidnapping and theft as the un- 
derlying felonies under T.C.A. §§ 39-13-302, 
39-14-103 was affirmed, as jurors could have 
found that defendant and his accomplice in- 
tended to deprive the victim of his vehicle when 
they forced him into the backseat, and the 
kidnapping and theft were still in progress at 
the time the victim was shot because he was 
still resisting confinement and refusing to con- 
sent to the taking of his property. State v. 
Harris, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1016 (Tenn. Crim. App. Dec. 7, 2017). 

Trial court properly convicted defendant of 
felony murder and attempted especially aggra- 
vated robbery because even if the jury surmised 
that a co-defendant fired the fatal shot, the jury 
was instructed on criminal responsibility and 
could have determined that defendant aided 
the co-defendant’s commission of the robbery 
with the intent to promote, assist, or benefit in 
the proceeds of the offense and defendant’s 
flight to Alabama and resisting arrest when he 
was finally apprehended could be considered as 
circumstantial evidence of guilt. State v. Nes- 
bit, — S.W.3d —, 2017 Tenn. Crim. App. LEXIS 
1019 (Tenn. Crim. App. Dec. 8, 2017). 

Evidence was sufficient to convict defendant 
of the first-degree, felony murder of the first 
victim, his estranged wife, committed during 
the first-degree, attempted murder of the sec- 
ond victim because defendant’s course of action 
in obtaining a gun in advance of the shooting, 
lying in wait, undetected outside of the home, 
attacking the first victim by grabbing her and 
pointing a gun to her head, threatening to shoot 
both victims, shooting the first victim, and then 
fleeing the scene established his conscious ob- 
jective was to kill both victims; defendant ad- 
mitted that he intended to kill the second 
victim; and the State established defendant 
committed the first-degree, attempted murder 
of the second victim with sufficient evidence. 
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State v. Beverly, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1029 (Tenn. Crim. App. Nov. 28, 
2017). 

Evidence was sufficient to support defen- 
dant’s convictions for first degree felony mur- 
der, especially aggravated kidnapping, and ag- 
gravated robbery because defendant and 
codefendants entered the victim’s apartment, 
beat the victim until the victim was uncon- 
scious, removed the victim’s money from the 
victim’s wallet, dragged the unconscious victim 
into a bathroom, and bound the victim with 
neckties. A doctor stated that blunt force 
trauma was the ultimate cause of the elderly 
victim’s later death. State v. Buford, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 181 (Tenn. 
Crim. App. Mar. 7, 2018). 

Evidence was sufficient to sustain defen- 
dant’s conviction for felony murder because a 
jury could have inferred that defendant had the 
intent to commit a robbery prior to, or concur- 
rent with, the killing of the victim based on his 
own conduct or the conduct of his accomplices, 
for which he was criminally responsible; defen- 
dant admitted he planned to rob the victim, he 
provided the gun used in the offense, he par- 
ticipated in the robbery, and he fled in the 
victim’s car after the victim was shot. State v. 
Collins, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 295 (Tenn. Crim. App. Apr. 18, 2018). 

As evidence supported the jury’s determina- 
tion that the defendant was guilty of aggra- 
vated child abuse and aggravated child neglect, 
and a doctor opined the victim died as a result 
of his injuries, so the evidence supported the 
jury’s verdict on the felony murder counts. 
State v. Morris, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 391 (Tenn. Crim. App. May 18, 
2018). 


11. —Lesser Included Offenses. 

Where defendant’s convictions on three 
counts of first-degree felony murder were re- 
versed and remanded for proceedings on lesser 
included offenses, reindictment on second-de- 
gree murder charges was not proper because 
second-degree murder is not a lesser included 
offense of felony murder. State v. Gilliam, 901 
S.W.2d 385, 1995 Tenn. Crim. App. LEXIS 216 
(Tenn. Crim. App. 1995). 

The only lesser included offenses of first- 
degree felony murder are reckless homicide and 
criminally negligent homicide. State v. Gilliam, 
901 S.W.2d 385, 1995 Tenn. Crim. App. LEXIS 
216 (Tenn. Crim. App. 1995). 

The trial court did not err in refusing to 
charge the jury on facilitation of felony murder 
where the evidence showed that defendant and 
accomplices met and planned a robbery and the 
murder was committed by an accomplice of 
defendant in the course of the robbery. State v. 
Utley, 928 S.W.2d 448, 1995 Tenn. Crim. App. 
LEXIS 952 (Tenn. Crim. App. 1995). 


12. —Child Abuse. 
Circumstantial evidence was sufficient to 
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convict defendant of felony murder by aggra- 
vated child abuse based upon defendant’s 
knowing neglect of stepchild in his care who 
was in apparent and urgent need of emergency 
attention. State v. Hodges, 7 S.W.3d 609, 1998 
Tenn. Crim. App. LEXIS 1286 (Tenn. Crim. 
App. 1998). 

Reading Tennessee’s child abuse and neglect, 
aggravated child abuse, and felony murder 
statutes together, the legislative intent to allow 
cumulative punishment is clear; therefore, ag- 
gravated child abuse is not a lesser included 
offense of felony murder and dual convictions 
are permissible in a given context. State v. 
Godsey, 60 S.W.3d 759, 2001 Tenn. LEXIS 809 
(Tenn. 2001). 

Circumstantial evidence was sufficient to 
support a jury’s finding of guilt beyond a rea- 
sonable doubt of felony murder by aggravated 
child abuse, T.C.A. § 39-13-202(a)(2), where 
the proof showed that defendant knowingly 
treated the child in such a manner as to inflict 
injury, either as principal or as one criminally 
responsible for the conduct of another, and the 
autopsy report, photographs of the injuries, and 
defendant’s flight were especially probative. 
State v. Dorantes, 331 S.W.3d 370, 2011 Tenn. 
LEXIS 8 (Tenn. Jan. 25, 2011). 

Evidence sufficiently established the victim’s 
cause of death as strangulation, to support 
defendant’s conviction for felony murder via 
aggravated child abuse; experts agreed, to 
varying degrees, that some of the victim’s inju- 
ries could not have been caused accidentally, 
and a doctor concluded that the victim suffered 
from battered child syndrome and that the 
victim ultimately died from strangulation. 
State v. Mathis, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 779 (Tenn. Crim. App. Sept. 26, 
2012), appeal denied, — S.W.3d —, 2013 Tenn. 
LEXIS 211 (Tenn. Feb. 25, 2013), cert. denied, 
Mathis v. Tennessee, 187 L. Ed. 2d 51, 134 S. 
Ct. 60, — U.S. —, 2013 U.S. LEXIS 5552 (US. 
2013). 

Evidence was sufficient to support defen- 
dant’s conviction of felony murder committed in 
the perpetration of or attempted perpetration 
of aggravated child abuse because the evidence 
was sufficient to support defendant’s convic- 
tions of three counts of aggravated child abuse 
and the evidence at trial established that the 
infant died. State v. Demeza, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 128 (Tenn. Crim. App. 
Feb. 21, 2018). 


13. Election of Offenses. 

Proof did not show multiple acts that could 
separately constitute the offense of attempted 
first degree murder under T.C.A. §§ 39-12-101, 
39-13-202, and thus the trial court did not err 
in not ordering the State to provide an election; 
the State theorized that defendant embarked 
upon a course of conduct that collectively con- 
stituted the attempted first degree murder of 
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his wife, and the State’s response to the motion 
for a bill of particulars informed defendant of 
the course-of-conduct theory. State v. Fisher, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 847 
(Tenn. Crim. App. Sept. 15, 2017). 


14. Mutually Exclusive Offenses Not 
Found. 

Defendant’s convictions for felony murder 
and for aggravated criminal trespass were not 
mutually exclusive because the relevant of- 
fenses did not involve different mental states. 
For both aggravated burglary, which was the 
predicate felony for the felony murder convic- 
tion, and for aggravated criminal trespass, the 
State was required to prove that defendant 
acted with intent, knowledge, or recklessness. 
State v. Snipes, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 346 (Tenn. Crim. App. Apr. 12, 
2013), cert. denied, Snipes v. Tennessee, 187 L. 
Ed. 2d 796, 1384S. Ct. 920, — U.S. —, 2014 U.S. 


LEXIS 94 (U.S. 2014). 


15. Aggravating Circumstances. 

Where defendant received death sentence 
following first degree murder conviction, the 
aggravating circumstance — the defendant em- 
ployed another to commit the murder for remu- 
neration or the promise of remuneration — did 
not duplicate the elements of the offense, even 
incorporating the criminal responsibility stat- 
utes and therefore constitutional narrowing 
was accomplished. State v. Stephenson, 878 
S.W.2d 530, 1994 Tenn. LEXIS 143 (Tenn. 
1994), rehearing denied, — S.W.2d —, 1994 
Tenn. LEXIS 203 (Tenn. June 20, 1994), over- 
ruled, State v. Mitchell, 1387 S.W.3d 630, 2003 
Tenn. Crim. App. LEXIS 670 (Tenn. Crim. App. 
2003). 

When a defendant is convicted of first-degree 
felony murder, genuine narrowing as required 
by Tenn. Const., art. I, § 16 and U.S. Const., 
amend. 8, is not accomplished by the broad 
definition of first-degree felony murder in 
T.C.A. § 39-13-202; thus, the aggravating cir- 
cumstance set out in T.C.A. § 39-13-204(i)(7), 
which merely duplicates the elements of the 
offense and does not accomplish the genuine 
narrowing required by the constitution, may 
not be relied upon by the state to seek imposi- 
tion of the death penalty. State v. Bigbee, 885 
S.W.2d 797, 1994 Tenn. LEXIS 277 (Tenn. 
1994). 

Prosecutor erred during closing argument by 
stating that defendant committed aggravated 
burglary before murdering the victims, as the 
argument should have been confined to the 
single aggravating circumstance alleged in the 
notice seeking the death penalty—that the 
murders were committed for the purpose of 
avoiding, identifying with, or preventing arrest 
or prosecution (T.C.A. § 39-13-204(i)(6)). State 
v. Sexton, 368 S.W.3d 371, 2012 Tenn. LEXIS 
377 (Tenn. May 29, 2012). 
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16. Burden of Proof. 

A homicide, once proven, is presumed to be 
second degree murder, and the state has the 
burden of proving the elements of premedita- 
tion and deliberation to raise the offense to first 
degree murder. State v. Hall, 8 S.W.3d 593, 
1999 Tenn. LEXIS 585 (Tenn. 1999), rehearing 
denied, — S.W.3d —, 1999 Tenn. LEXIS 688 
(Tenn. Dec. 27, 1999), cert. denied, Hall v. 
Tennessee, 531 U.S. 837, 121 S. Ct. 98, 148 L. 
Ed. 2d 57, 2000 U.S. LEXIS 5346 (2000). 

Failure to consult a mental health expert and 
to obtain an evaluation of petitioner was defi- 
cient performance, as the State was required to 
prove a premeditated, intentional killing, but 
defendant was not prejudiced because the doc- 
tor’s testimony was not admissible and prompt 
consultation would not have affected the de- 
fense; he only said it was a possibility that due 
to a mental disease, petitioner lacked capacity, 
and evidence of certain diagnoses was not rel- 
evant and admissible without an opinion re- 
garding the ultimate issue of petitioner’s capac- 
ity to form the required mens rea, such that he 
was not entitled to post-conviction relief. Wil- 
liamson v. State, 476 S.W.3d 405, 2015 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. Apr. 
14, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 595 (Tenn. July 21, 2015). 

Trial court did not err by admitting the 
photograph of the victim, which was used dur- 
ing testimony of the medical examiner to iden- 
tify the victim and to show the victim was 
deceased, which the State had the burden of 
proving in this first degree premeditated mur- 
der trial; the photograph was not gruesome, 
showed only the victim’s head and upper chest 
area, and did not show any blood or injuries, 
and thus the probative value of the photograph 
was not substantially outweighed by the dan- 
ger of unfair prejudice. State v. Johnson, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 338 
(Tenn. Crim. App. May 4, 2016). 


17. Evidentiary Rulings. 

Testimony that described the murder victim 
as lying in a pool of blood an inch deep was not 
irrelevant, inflammatory or prejudicial. State v. 
Smith, 857 S.W.2d 1, 1993 Tenn. LEXIS 149 
(Tenn. 1993), rehearing denied, — S.W.2d —, 
1993 Tenn. LEXIS 248 (Tenn. June 28, 1993), 
cert. denied, Smith v. Tennessee, 510 U.S. 996, 
1148. Ct, 561,:126 L.Ed: 2d) 461, 1993°U:S. 
LEXIS 7408 (1993), cert. denied, Tennessee v. 
Bane, 510 U.S. 1040, 114 S. Ct. 682, 126 L. Ed. 
2d 650, 1994 U.S. LEXIS 63 (1994); State v. 
Zirkle, 910 S.W.2d 874, 1995 Tenn. Crim. App. 
LEXIS 103 (Tenn. Crim. App. 1995), rehearing 
denied, — S.W.2d —, 1995 Tenn. Crim. App. 
LEXIS 230 (Tenn. Crim. App. Mar. 21, 1995), 
appeal denied, — S.W.2d —, 1995 Tenn. LEXIS 
481 (Tenn. Aug. 28, 1995), dismissed, Zirkle v. 
Carlton, — F. Supp. 2d —, 2013 U.S. Dist. 
LEXIS 123960 (E.D. Tenn. June 12, 2013). 
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In a prosecution for first-degree murder by 
aggravated child abuse, evidence of prior inju- 
ries to the child was admissible as relevant to 
the issue of causation, and to show intent and 
absence of accident. State v. Dubose, 953 
S.W.2d 649, 1997 Tenn. LEXIS 472 (Tenn. 
1997). 

To the extent that the state was attempting 
to prove that defendant was guilty of first- 
degree murder by aggravated child abuse 
through his neglect of a child, child’s non-fatal 
bruising was relevant to establish what defen- 
dant had known about her physical condition 
and to negate any ignorance or mistake on his 
part as to whether she needed medical atten- 
tion. State v. Roberson, 988 S.W.2d 690, 1998 
Tenn. Crim. App. LEXIS 107 (Tenn. Crim. App. 
1998). 

In a first degree murder prosecution, evi- 
dence of defendant’s sexual abuse of a murder 
victim’s child, proffered to show defendant’s 
motive to kill, should have been excluded under 
Tenn. R. Evid. 403 because: (1) defendant’s 
motive had been clearly established through 
other evidence; and (2) the allegations of sexual 
misconduct were highly inflammatory. State v. 
Sexton, 368 S.W.3d 371, 2012 Tenn. LEXIS 377 
(Tenn. May 29, 2012). 

In a first degree murder prosecution, the trial 
court erred in admitting evidence of defen- 
dant’s sexual abuse of a murder victim’s child 
under Tenn. R. Evid. 404(b) to show defendant’s 
motive to kill; because of the inherent unreli- 
ability of a witness’s hearsay recollections of 
the child’s allegations of sexual abuse, defen- 
dant’s commission of that crime was not proven 
by clear and convincing evidence. State v. Sex- 
ton, 368 S.W.3d 371, 2012 Tenn. LEXIS 377 
(Tenn. May 29, 2012). 

Where there was evidence that fragments 
taken from the murder victims were consistent 
with a .22 bullet, the trial court did not abuse 
its discretion by admitting defendant’s inoper- 
able .22 rifle that was not alleged to be the 
murder weapon, as this evidence: (1) tended to 
explain why defendant found it necessary to 
obtain a rifle from an acquaintance; and (2) 
suggested that defendant was familiar with a 
.22 caliber rifle. State v. Sexton, 368 S.W.3d 
371, 2012 Tenn. LEXIS 377 (Tenn. May 29, 
2012). 

Trial court did not err in admitting the bloody 
clothes of the victim’s daughter because the 
clothes helped the State establish that defen- 
dant attempted to kill the victim by completing 
a substantial step in the commission of the 
offense of attempted first degree premeditated 
murder and that defendant acted with pre- 
meditation; the clothes corroborated the daugh- 
ter’s testimony about the incident and sug- 
gested that had she not intervened, the 
defendant would have killed the victim; and the 
probative value of the evidence was not sub- 
stantially outweighed by the danger of unfair 
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prejudice. State v. Halliburton, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 907 (Tenn. Crim. 
App. Dec. 6, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 219 (Tenn. Apr. 13, 2017). 


18. —Admissibility. 

In a felony murder case, the trial court erred 
in excluding evidence that, two days after a 
witness testified against defendant, the State 
dismissed forgery and theft charges against 
that witness, as this evidence was relevant to 
show his bias, but the error was harmless in 
view of defendant’s admission to shooting the 
victim. State v. Echols, 382 S.W.3d 266, 2012 
Tenn. LEXIS 738 (Tenn. Oct. 10, 2012). 

In a felony murder case, the trial court 
abused its discretion by preventing defense 
counsel from cross-examining an investigator 
about his advising defendant that he could face 
“life in jail,” because T.C.A. § 40-35-201(b) 
merely prohibited trial judges, the state, and 
the defense from commenting to the jury on 
possible penalties for the offense charged; it 
neither mandated nor justified limitations on 
cross-examination. State v. Echols, 382 S.W.3d 
266, 2012 Tenn. LEXIS 738 (Tenn. Oct. 10, 
2012). 

In an attempted first degree premeditated 
murder case, the trial court did not err in 
admitting the victim’s testimony that she 
called her divorce attorney after informing de- 
fendant about the divorce to tell her attorney 
that she was more than a little afraid of going 
home because that testimony qualified as a 
state of mind exception to the hearsay rule, was 
relevant, and made it less likely that the victim 
provoked defendant; and it explained why the 
victim avoided defendant upon arriving home 
and declined to respond to him when he tried to 
talk to her. State v. Halliburton, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 907 (Tenn. Crim. 
App. Dec. 6, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 219 (Tenn. Apr. 13, 2017). 

Interrogation at the crime scene occurred 
approximately 40 minutes after defendant in- 
voked his rights, and his statement was a direct 
result of the detective’s failure to scrupulously 
honor defendant’s prior invocation of his right 
to remain silent, and thus his confession was 
not voluntary and his statement to the detec- 
tives should have been suppressed; however, 
given the overwhelming evidence that sup- 
ported his first-degree murder conviction, the 
error was harmless. State v. Pike, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 52 (Tenn. Crim. 
App. Jan. 25, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 264 (Tenn. Apr. 12, 2017). 

Defendant claimed the prosecutor’s remarks 
about his intent to kill the victim’s parents 
were improper, and while the State conceded 
this, the State argued that the comments were 
harmless under T.R.A.P. 36 in light of the 
curative instruction given by the trial court; 
while the comments were extremely improper 
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and careless, in light of the curative instruction 
and the evidence of defendant’s guilt of first- 
degree murder, these comments did not nega- 
tively affect the verdict. State v. Pearman, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 372 
(Tenn. Crim. App. May 11, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 615 
(Tenn. Sept. 21, 2017). 

Statements were not offered to prove the 
victim’s mental state but were instead offered 
to prove defendant's premeditation under 
T.C.A. § 39-13-202, and because the eviden- 
tiary rule does not contemplate that a third 
party’s conduct is provable by this hearsay 
exception, the trial court erred in admitting 
these statements under the exception; however, 
because of the evidence of premeditation pre- 
sented at trial, the admission of these state- 
ments was harmless under T.R.A.P. 36. State v. 
Pearman, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 372 (Tenn. Crim. App. May 11, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
615 (Tenn. Sept. 21, 2017). 

Defendant attempted to use the victim’s pur- 
ported indecision regarding the divorce to ar- 
gue against premeditation under T.C.A. § 39- 
13-202, and thus the victim’s statements 
regarding her state of mind and intent to make 
defendant leave became relevant to rebut his 
claim that they planned to stay together, and 
the statements were not unfairly prejudicial 
because defendant placed the state of their 
relationship in issue; even if the admission was 
error, in light of the evidence of premeditation, 
any error was harmless under T:R.A.P. 36. 
State v. Pearman, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 372 (Tenn. Crim. App. May 
11, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 615 (Tenn. Sept. 21, 2017). 

In defendant’s trial for attempted first degree 
murder under T.C.A. §§ 39-12-101, 39-13-202, 
the chief's testimony was rationally based on 
his perception, but his opinion that he thought 
defendant was going to kill his wife if he had 
not been apprehended was closely intertwined 
with the ultimate issue of whether defendant 
had taken a substantial step toward killing his 
wife; the trial court erred in admitting the 
testimony, but it was harmless given the over- 
whelming evidence against defendant. State v. 
Fisher, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 847 (Tenn. Crim. App. Sept. 15, 2017). 


19. —Photographs of Victim. 

Historically, photographs depicting a victim’s 
injuries have been held admissible to establish 
torture or serious physical abuse under the 
aggravating circumstance described in § 39- 
13-2040)(5). State v. Hall, 8 S.W.3d 593, 1999 
Tenn. LEXIS 585 (Tenn. 1999), rehearing de- 
nied, — S.W.3d —, 1999 Tenn. LEXIS 688 
(Tenn. Dec. 27, 1999), cert. denied, Hall v. 
Tennessee, 531 U.S. 837, 121 S. Ct. 98, 148 L. 
Ed. 2d 57, 2000 U.S. LEXIS 5346 (2000). 
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Trial court did not err in admitting two 
photographs of the victim’s body taken at the 
scene, given that they were relevant to the 
nature and extent of the victim’s injuries and 
the issue of premeditation and to support the 
testimony of two witnesses, plus the photo- 
graphs were passed around to the jurors after 
being admitted and a curative instruction re- 
garding the nature of the photographs was 
given; defendant failed to establish that the 
probative value of the photographs was sub- 
stantially outweighed by the danger of unfair 
prejudice. State v. Jenkins, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 293 (Tenn. Crim. App. 
Apr. 21, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 622 (Tenn. Sept. 20, 2017). 


20. Evidence Sufficient. 

Corroborative evidence was sufficient to sup- 
port an inference that the defendant helped 
plan the victim’s murder. State v. Gaylor, 862 
S.W.2d 546, 1992 Tenn. Crim. App. LEXIS 748 
(Tenn. Crim. App. 1992), appeal denied, — 
S.W.2d —, 1993 Tenn. LEXIS 234 (Tenn. June 
dil 99a); 

Evidence was sufficient to establish delibera- 
tion where the state proved that defendant had 
a grudge against the Tennessee Valley Author- 
ity (TVA) and its employees and for some time 
had stated his intentions to kill TVA employees 
who came on his property and where, on the 
date of the shooting, defendant observed the 
TVA vehicle enter his property, went to his 
residence and armed himself, waited for the 
arrival of the employees and, after a brief 
confrontation, pointed his gun in the face of the 
victim and fired several shots at point blank 
range. State v. Gentry, 881 S.W.2d 1, 19938 
Tenn. Crim. App. LEXIS 645 (Tenn. Crim. App. 
1993). 

Evidence was sufficient to support conviction. 
State v. Burlison, 868 S.W.2d 713, 1993 Tenn. 
Crim. App. LEXIS 282 (Tenn. Crim. App. 1993); 
State v. Abrams, 935 S.W.2d 399, 1996 Tenn. 
LEXIS 727 (Tenn. 1996); State v. Kendricks, 
947 S.W.2d 875, 1996 Tenn. Crim. App. LEXIS 
582 (Tenn. Crim. App. 1996), appeal denied, — 
S.W.2d —, 1997 Tenn. LEXIS 248 (Tenn. May 5, 
1997); State v. Pulliam, 950 S.W.2d 360, 1996 
Tenn. Crim. App. LEXIS 672 (Tenn. Crim. App. 
1996). 

Evidence was sufficient to find defendant 
guilty beyond a reasonable doubt of first degree 
murder and of aggravated rape. State v. 
Gregory, 862 S.W.2d 574, 1993 Tenn. Crim. 
App. LEXIS 295 (Tenn. Crim. App. 1993). 

Evidence was sufficient to establish delibera- 
tion where the state proved that defendant had 
a grudge against the Tennessee Valley Author- 
ity (TVA) and its employees and for some time 
had stated his intentions to kill TVA employees 
who came on his property and where, on the 
date of the shooting, defendant observed the 
TVA vehicle enter his property, went to his 
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residence and armed himself, waited for the 
arrival of the employees and, after a brief 
confrontation, pointed his gun in the face of the 
victim and fired several shots at point blank 
range. State v. Gentry, 881 S.W.2d 1, 1993 
Tenn. Crim. App. LEXIS 645 (Tenn. Crim. App. 
1993). 

Evidence showing that defendant obtained 
the victim’s shotgun earlier in the day, entered 
the victim’s bedroom at night, aimed the shot- 
gun at the victim’s face, and, after the victim 
pushed the shotgun away, aimed again at the 
victim’s face and began to pull the trigger was 
sufficient to prove attempted first degree mur- 
der. State v. Nix, 922 S.W.2d 894, 1995 Tenn. 
Crim. App. LEXIS 925 (Tenn. Crim. App. 1995), 
appeal denied, — S.W.2d —, 1996 Tenn. LEXIS 
337 (Tenn. May 6, 1996). 

Evidence was sufficient to support conviction 
of attempted first-degree murder. State v. Alex- 
ander, 957 S.W.2d 1, 1997 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. 1997). 

Where defendant shot victim point blank in 
the chest, a reasonable jury would conclude 
that the result he intended (death) would be 
caused with no further conduct on his part. 
State v. Adams, 973 S.W.2d 224, 1997 Tenn. 
Crim. App. LEXIS 1 (Tenn. Crim. App. 1997). 

The evidence was sufficient to support a 
conviction for premeditated and intentional 
killing where there was continued animosity 
between defendant and the victim, and any 
passion that led to the initial attack was inter- 
rupted by a third party’s attempt to separate 
the two as well as the third party’s verbal 
warning to defendant not to kill the victim. 
State v. Millsaps, 30 S.W.3d 364, 2000 Tenn. 
Crim. App. LEXIS 258 (Tenn. Crim. App. 2000), 
review or rehearing denied, — S.W.3d —, 2000 
Tenn. LEXIS 553 (Tenn. Oct. 2, 2000). 

The evidence was sufficient to support pre- 
meditated murder where defendant had a mo- 
tive to kill the victim and acted upon the motive 
by obtaining a high-powered rifle while the 
victim was at the defendant’s house, shot the 
unarmed victim in the back and then calmly 
tried to conceal the crime. State v. Thompson, 
43 S.W.3d 516, 2000 Tenn. Crim. App. LEXIS 
796 (Tenn. Crim. App. 2000), cert. denied, 
Thompson v. Tennessee, 534 U.S. 852, 122 S. 
COMiei 18 ld: 20077, 200108: LEXIS 
6019, 70 U.S.L.W. 3236 (2001), review or re- 
hearing denied, 43 S.W.3d 516, 2001 Tenn. 
LEXIS 204 (Tenn. 2001). 

Defendant’s conduct in approaching the vic- 
tim and pointing a gun at the victim’s head 
constituted a substantial step toward the com- 
mission of an especially aggravated robbery, 
during which the murder of the victim oc- 
curred; thus, there was sufficient evidence to 
support defendant’s convictions of felony mur- 
der and attempted especially aggravated rob- 
bery and it was error for the trial court to merge 
the robbery conviction into the felony murder 
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conviction. State v. Webster, 81 S.W.3d 244, 
2002 Tenn. Crim. App. LEXIS 121 (Tenn. Crim. 
App. 2002). 

Evidence showing defendant was not suffer- 
ing from a severe mental illness at the time of 
the offense, that it was plausible defendant was 
malingering, and that defendant realized his 
conduct was wrongful supported the jury’s find- 
ing defendant failed to show that, as a result of 
a severe mental illness or defect, he was unable 
to appreciate the wrongfulness of his actions. 
State v. Flake, 114 S.W.3d 487, 2003 Tenn. 
LEXIS 696 (Tenn. Apr. 10, 2003). 

Evidence was sufficient to sustain defen- 
dant’s first-degree premeditated murder con- 
viction where defendant waited in a bar to offer 
the victim a ride in order to kidnap and murder 
her, defendant had handcuffs in his vehicle, 
there were many weapons in defendant’s truck, 
and defendant mutilated the victim’s body after 
killing her. State v. Davidson, 121 S.W.3d 600, 
2003 Tenn. LEXIS 1007 (Tenn. 2003), cert. 
denied, Davidson v. Tennessee, 541 U.S. 1049, 
158 L. Ed. 2d 748, 124 S. Ct. 2174, 2004 U.S. 
LEXIS 3512, 72 U.S.L.W. 3711 (2004). 

Evidence was sufficient to sustain defen- 
dant’s murder conviction where: (1) The victim 
died about 5 p.m.; (2) Defendant arrived home 
around 5:30; (3) It was a 15 minute walk from 
the victim’s home to defendant’s; (4) Defendant 
said that defendant would hurt the victim; and 
(5) The firearm’s evidence pointed to defendant 
as the killer. State v. Robertson, 130 S.W.3d 
842, 2003 Tenn. Crim. App. LEXIS 358 (Tenn. 
Grim. App. 2003), appeal denied, — S.W.3d — 
2003 Tenn. LEXIS 1068 (Tenn. Oct. Jap 2003). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder, as it showed that: (1) Defendant and 
his co-defendant decided to rob the victims 
instead of paying for the weapons; (2) Defen- 
dant was overheard saying that if they robbed 
the victims they would have to kill them be- 
cause they knew defendants; (3) They carried 
handcuffs, rope, and duct tape to the meeting; 
(4) When defendants returned to the co-defen- 
dant’s apartment they had numerous assault 
weapons and one of the victim’s cars; (5) Defen- 
dant told a friend that he had killed one victim 
because his co-defendant had been unable to do 
so; (6) Defendants burned and abandoned the 
victim’s car in a remote location, then spent the 
night in a motel away from their usual abode; 
(7) When confronted by police the next day, both 
defendants fled; and (8) Following defendant’s 
arrest, he admitted to being at the scene. State 
v. Berry, 141 S.W.3d 549, 2004 Tenn. LEXIS 659 
(Tenn. 2004), writ denied, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 214 (Tenn. Crim. App. 
Mar. 23, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of felony murder, because it 
showed that defendant and his co-defendant 
openly discussed robbing and murdering the 
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victims in the hours before acting on their 
intentions, defendants were seen later in pos- 
session of the victims’ car, jewelry, clothing, and 
weapons, and both victims were shot to death 
with firearms. State v. Berry, 141 S.W.3d 549, 
2004 Tenn. LEXIS 659 (Tenn. 2004), writ de- 
nied, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 214 (Tenn. Crim. App. Mar. 23, 2016). 

Following evidence supported defendant’s 
convictions for first degree murder of two vic- 
tims: (1) Defendant was involved in a “gun 
deal” with the victims and had planned to steal 
the guns and a car; (2) He said that the victims 
would have to be killed, because they knew 
where he and his accomplices lived; (3) He 
obtained a nine millimeter handgun shortly 
before the offenses, and a nine millimeter hand- 
gun was used in the murders; (4) He and an 
accomplice were seen driving the victims’ car 
on the night of the offenses with the victims 
tied up in it; (5) He and his accomplice were in 
possession of assault rifles, handguns, a back- 
pack, and the victim’s personal clothing and 
jewelry; (6) He told police that he was present 
when the victims were shot and killed, yet he 
told others that he had shot one of the victims 
and that the other victim had begged for his life 
before being shot by his accomplice; (7) He and 
his accomplice burned the victims’ vehicle after 
the offenses; and (8) He tried to conceal the 
victim’s gold necklace that he was wearing at 
the time of his arrest. State v. Davis, 141 
S.W.3d 600, 2004 Tenn. LEXIS 663 (Tenn. 
2004), cert. denied, Davis v. Tennessee, 125 S. 
Ct. 1306, 161 L. Ed. 2d 123, 543 U.S. 1156, 2005 
U.S. LEXIS 1599 (U.S. Feb. 22, 2005). 

Defendant was in error when he claimed that 
the prosecution failed to successfully negate 
self-defense beyond a reasonable doubt where a 
videotape of the murder clearly depicted defen- 
dant was in no danger from the victim when 
defendant shot the beaten, unarmed, stagger- 
ing victim in the back of the head while the 
victim was walking away from him. Stokely v. 
Burke, 130 Tenn. 219, 169 S.W. 763, 1914 Tenn. 
LEXIS 19 (1914). 

Evidence was sufficient to sustain a premedi- 
tated murder conviction where defendant in- 
flicted multiple wounds upon each victim dur- 
ing the particularly cruel killings; he used two 
weapons, scissors and a ligature, on each of the 
unarmed victims and attempted to dispose of 
evidence by flushing his underwear down the 
toilet. Defendant exhibited calmness after the 
murders by showering, changing his clothes, 
looking for valuables, and then driving to Mis- 
souri where he socialized with friends at a 
tavern that night. State v. Leach, 148 S.W.3d 
42, 2004 Tenn. LEXIS 741 (Tenn. 2004), rehear- 
ing denied, — S.W.3d —, 2004 Tenn. LEXIS 955 
(Tenn. Nov. 8, 2004), cert. denied, Leach v. 
Tennessee, 544 U.S. 966, 125 S. Ct. 1739, 161 L. 
Ed. 2d 610, 2005 U.S. LEXIS 3045 (2005). 
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Evidence was sufficient to sustain a felony 
murder conviction where, on the morning of the 
murders, defendant was evading the police be- 
cause of his attack on one victim, and after the 
murders, defendant had the truck and money 
he needed to flee. From that evidence, the jury 
could have reasonably inferred that defendant 
had formed the intent to rob the victims prior to 
their murders. State v. Leach, 148 S.W.3d 42, 
2004 Tenn. LEXIS 741 (Tenn. 2004), rehearing 
denied, — S.W.3d —, 2004 Tenn. LEXIS 955 
(Tenn. Nov. 8, 2004), cert. denied, Leach v. 
Tennessee, 544 U.S. 966, 125 S. Ct. 1739, 161 L. 
Ed. 2d 610, 2005 U.S. LEXIS 3045 (2005). 

Evidence was sufficient to sustain a felony 
murder conviction where defendant admitted 
he was present during a robbery by an accom- 
plice, and one victim was shot and killed during 
the robbery. State v. Summers, 159 S.W.3d 586, 
2004 Tenn. Crim. App. LEXIS 788 (Tenn. Crim. 
App. 2004), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 26 (Tenn. Jan. 18, 2005). 

While the evidence was for the most part 
circumstantial, it was clearly sufficient to sup- 
port the jury’s finding of guilt of both murder 
and robbery where it established the following: 
(1) The victim was working at the front desk of 
a hotel when two men demanded money and 
then shot him, ultimately killing him; (2) De- 
fendant was observed inside a room of the hotel 
with a gun on the night prior. to the shooting, 
and was in and out of that room throughout the 
night and early morning; (3) Defendant and 
co-defendant were seen running from the hotel 
lobby close to the time that the victim was shot, 
carrying a bin matching the description of that 
used to hold money in the hotel safe; (4) Defen- 
dant made incriminating statements to two 
different people, claiming that he shot someone 
inside the hotel; and (5) The register tape from 
the hotel cash register showed the “no sale” 
button was pushed right before the victim’s call 
to 9-1-1. State v. Bough, 152 S.W.3d 453, 2004 
Tenn. LEXIS 910 (Tenn. 2004), rehearing de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 1069 
(Tenn. 2004). 

Evidence was sufficient to sustain a premedi- 
tated murder conviction where defendant be- 
came upset because the victim was unable to 
pay immediately a fifteen-dollar debt that the 
victim owed defendant, defendant pointed the 
gun at the victim, told the victim to open his 
mouth, and then shot the victim first above the 
victim’s left eye and then again behind the 
victim’s left ear. By his own admission, defen- 
dant shot the victim a second time, with the 
gun within one inch of the victim’s head, to 
ensure the victim’s death; defendant’s state- 
ments after the crime indicated that he thought 
about shooting the victim before doing so. State 
v. Cole, 155 S.W.3d 885, 2005 Tenn. LEXIS 15 
(Tenn. 2005), cert. denied, Cole yv. Tennessee, 
126 S. Ct. 47, 163 L. Ed. 2d 79, 546 U.S. 829, 
2005 U.S. LEXIS 6152 (U.S. 2005). 
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Evidence was sufficient to convict defendant 
of premeditated first degree murder under 
T.C.A. § 39-13-202(a)(1) and T.C.A. § 39-11- 
106(a)(18) where the evidence showed that de- 
fendant had been physically and mentally abu- 
sive toward the victim during their 
relationship; defendant beat the victim with a 
pistol; defendant threatened to kill the victim, 
and these actions were filmed by a surveillance 
camera; a passenger in the car with the victim 
when she was shot five times identified defen- 
dant as the shooter; another witness said the 
shooter resembled defendant; and several wit- 
nesses saw a car resembling defendant’s car 
speeding from the scene. State v. Ivy, 188 
S.W.3d 132, 2006 Tenn. LEXIS 137 (Tenn. 
2006), cert. denied, Ivy v. Tennessee, 549 U.S. 
914, 127 S. Ct. 258, 166 L. Ed. 2d 200, 2006 
U.S. LEXIS 6153 (2006). 

Evidence was sufficient to convict a woman 
and her lover of premeditated first degree mur- 
der under T.C.A. §8§ 39-13-202 and 39-11- 
302(a) where the woman’s version of events 
was inconsistent with the physical evidence 
because the autopsy of the victim, her husband, 
revealed that he had been shot six times in the 
head with a .22 caliber gun prior to the wom- 
an’s departure for the grocery store, and there 
were email messages between the defendants 
that could be fairly characterized as an ongoing 
discussion of various methods of murder. State 
v. Watson, 227 S.W.3d 622, 2006 Tenn. Crim. 
App. LEXIS 259 (Tenn. Crim. App. 2006), ap- 
peal denied, State v. Brooks, — S.W.3d —, 2006 
Tenn. LEXIS 620 (Tenn. July 3, 2006). 

Defendant’s convictions for first-degree mur- 
der and for the facilitation of first-degree mur- 
der were appropriate because the evidence was 
sufficient to support the convictions, in part 
because defendant admitted that there had 
been discussion among her husband and 
mother about killing one of the victims because 
she allegedly abused her children. State v. 
Dych, 227 S.W.3d 21, 2006 Tenn. Crim. App. 
LEXIS 823 (Tenn. Crim. App. 2006), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 191 
(Tenn. Feb. 26, 2007). 

Proof at trial showed that, inter alia: (1) 
Defendant needed money to avoid being evicted 
from his apartment; (2) Defendant lured a 
victim to his apartment with the promise that 
an accomplice would engage in sexual relations 
with the victim; and (3) Defendant admitted he 
called the victim on the night of the murder; 
because the jury could have found that a wit- 
ness was not an accomplice to the crimes, the 
witness’s testimony corroborated two accom- 
plices’ testimony, and thus the evidence was 
sufficient to convict defendant of first degree 
premeditated murder, felony murder, and espe- 
cially aggravated robbery. State v. Robinson, 
239 S.W.3d 211, 2006 Tenn. Crim. App. LEXIS 
902 (Tenn. Crim. App. Nov. 17, 2006). 
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Evidence was sufficient to sustain defen- 
dant’s convictions for first degree premeditated 
murder and facilitation of attempted first de- 
gree premeditated murder, because defendant 
and his accomplices formed a firing line while 
at least two of them aimed their weapons 
toward a group of unarmed persons, and with- 
out provocation opened fire; two bullets struck 
and killed one victim, a third bullet struck and 
injured another victim, and defendant ren- 
dered no aid to the victims. Finch v. State, 226 
S.W.3d 307, 2007 Tenn. LEXIS 534 (Tenn. June 
4, 2007). 

Evidence was sufficient to sustain a first 
degree murder conviction, because, prior to the 
murder, the victim’s wife saw defendant peep- 
ing over at her house, on the day of the murder 
a witness encountered defendant at 7:40 a.m. 
walking near the victim’s home, and the mur- 
der occurred between 8:30 a.m. and 9:20 a.m.; 
after 10:00 a.m., a witness picked up defendant 
at a location near a trail leading from the 
victim’s home, and the ammunition found in 
defendant’s home was consistent with the un- 
usual combination of power piston wads and 
double aught buckshot found at the crime 
scene. State v. Stephens, 264 S.W.3d 719, 2007 
Tenn. Crim. App. LEXIS 748 (Tenn. Crim. App. 
Sept. 21, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 300 (Tenn. Apr. 14, 2008), 
overruled in part, State v. Beaty, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 842 (Tenn. Crim. 
App. Nov. 8, 2016). 

Evidence showed that defendant and the 
victim had argued on the morning of the killing, 
and when they argued again later, defendant 
armed himself with a pistol and shot the un- 
armed victim seven times at close range; there- 
after, defendant attempted to secrete or dispose 
of the weapon and stabbed himself to bolster a 
claim that he acted in self-defense, and did not 
alert emergency personnel to the victim’s con- 
dition when they arrived on the scene but chose 
to dramatize and exaggerate his minor wounds 
instead of directing paramedics to aid the vic- 
tim. State v. Vaughn, 279 S.W.3d 584, 2008 
Tenn. Crim. App. LEXIS 442 (Tenn. Crim. App. 
June 16, 2008). 

Defendant’s conviction for premeditated 
first-degree murder was appropriate because 
evidence showed that expert testimony con- 
nected defendant to a pair of jeans found at the 
scene of the crime and worn at the time of the 
attack on the victim; witness also testified that 
defendant took her to the crime scene and, 
while there, confessed to having killed the 
victim. State v. Gilley, 297 S.W.3d 739, 2008 
Tenn. Crim. App. LEXIS 660 (Tenn. Crim. App. 
Aug. 13, 2008). 

Because the state needed to prove only that 
petitioner intentionally attempted to kill some- 
one (and not necessarily anyone specifically) 
the evidence was plainly sufficient to support 
petitioner’s attempted first degree murder con- 
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viction, and he was not entitled to habeas relief; 
the evidence produced at trial revealed that 
petitioner, after threatening to get a gun and 
return to kill either two specific individuals, or 
everyone, went to his house, retrieved his shot- 
gun, and upon returning to the tavern, fired the 
shotgun into the tavern. Krantz v. Lindamood, 
594 F.3d 896, 2010 FED App. 43P, 2010 U.S. 
App. LEXIS 3008 (6th Cir. Feb. 17, 2010), cert. 
denied, 562 U.S. 869, 131 S. Ct. 166, 178 L. Ed. 
2d 98, 2010 U.S. LEXIS 6657 (U.S. 2010). 

Defendant’s conviction for attempt to commit 
first-degree murder in violation of T.C.A. §§ 39- 
13-202(a) and 39-12-101 was appropriate be- 
cause, considering the totality of the facts and 
circumstances surrounding the crimes commit- 
ted against the victim in the course of the 
robbery, carjacking, and assault, the evidence 
was sufficient to demonstrate that a rational 
trier of fact could have concluded that defen- 
dant and his co-perpetrator, with premedita- 
tion, planned and intended to kill the victim. 
State v. Davis, 354 S.W.3d 718, 2011 Tenn. 
LEXIS 962 (Tenn. Oct. 17, 2011). 

Evidence was sufficient to sustain defen- 
dant’s convictions for felony murder, under 
T.C.A. § 39-13-202(a)(2), and especially aggra- 
vated kidnapping, under T.C.A. § 39-13-305, 
because defendant beat the victim unconscious 
with a baseball bat, and defendant and an 
accomplice tied the victim with rope and drove 
the victim to a creek where they drowned the 
victim. Furthermore, defendant’s statements to 
investigators, which reflected a guilty knowl- 
edge on the part of defendant, taken together 
with the evidence of defendant's DNA which 
was recovered from a cigarette butt that was 
found at the victim’s home, sufficiently corrobo- 
rated the testimony of accomplices. State v. 
Mangrum, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 825 (Tenn. Crim. App. Nov. 9, 2011), 
affd, 403 S.W.3d 152, 2013 Tenn. LEXIS 312 
(Tenn. Mar. 27, 20138). 

Following evidence was sufficient to convict 
defendant of two counts of first degree murder: 
(1) he told three witnesses that he committed 
the murders; (2) he believed one of the victims 
had accused him of child sexual abuse; (3) he 
had threatened to kill that victim; (4) he ob- 
tained a .22 rifle shortly before the victims were 
shot; and (5) fragments taken from the bodies 
were consistent with a .22 bullet. State v. Sex- 
ton, 368 S.W.3d 371, 2012 Tenn. LEXIS 377 
(Tenn. May 29, 2012). 

In a felony murder case, a witness’s testi- 
mony that he saw defendant pointing a rifle at 
the victim, who held his hands in the air, and 
heard three shots fired from a .22 caliber 
weapon, followed by a single shot from a higher 
caliber gun, along with evidence that defendant 
used a .22 rifle and that a single shot was fired 
from the victim’s .38 caliber revolver, was suf- 
ficient to allow the jury to reject defendant’s 
claim of self-defense. State v. Echols, 382 
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S.W.3d 266, 2012 Tenn. LEXIS 738 (Tenn. Oct. 
10, 2012). 

Evidence was sufficient to sustain defen- 
dant’s first degree murder conviction because 
defendant shot an unarmed victim, thereafter, 
he attempted to conceal his crime by disposing 
of the weapon, and he was calm following the 
killing, changing his clothes, leaving the car 
from the scene, and using a stranger’s phone to 
make arrangements to go home. Defendant and 
the victim’s relationship was one of rival gang 
members and the killing occurred during a 
fight between the two gangs. State v. Hawkins, 
— 8.W.3d —, 2012 Tenn. Crim. App. LEXIS 112 
(Tenn. Crim. App. Feb. 16, 2012), affd in part, 
revd in part, 406 S.W.3d 121, 2013 Tenn. 
LEXIS 497 (Tenn. June 20, 2013). 

Evidence was sufficient to sustain a premedi- 
tated murder conviction because defendant 
went to his girlfriend’s home armed, upon 
learning that police had been called defendant 
said that he would “shoot in the face” the first 
person who walked through the door, and he 
then executed his plan by shooting an officer in 
the face as he entered the residence. State v. 
Johnson, — 8.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 132 (Tenn. Crim. App. Mar. 5, 2012), 
affd, 401 S.W.3d 1, 2013 Tenn. LEXIS 355 
(Tenn. Apr. 19, 2013). 

Evidence was sufficient to sustain a first 
degree murder conviction because defendant 
had an intimate relationship with the victim, 
the relationship with the victim deteriorated, 
video surveillance showed the victim driving 
defendant’s car hours before her death, and the 
victim’s blood was found in defendant’s car. The 
victim’s body was found face down on the side of 
the road with two fatal gunshot wounds, and 
defendant admitted to both his cousin and his 
girlfriend that he killed the victim, providing 
specific facts of the case that were previously 
unknown. State v. Smith, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 165 (Tenn. Crim. App. 
Mar. 2, 2012), vacated, 418 S.W.3d 38, 2013 
Tenn. LEXIS 720 (Tenn. Sept. 10, 2013). 

Evidence was sufficient to sustain a convic- 
tion for attempted first degree murder because 
the victim said defendant demanded money 
and drugs and yelled, “we’re going to kill you 
guys if you don’t tell us where it’s at.” Defen- 
dant hit the victim with a baton, threatened to 
kill everyone in the cabin if he did not receive 
money, and although defendant did not fire the 
gun, he was criminally responsible for the 
shootings because he sought out assistance and 
armed the accomplice with a gun before going 
to the cabin. State v. Dickson, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 397 (Tenn. Crim. 
App. June 14, 2012), affd in part, rev’d in part, 
413 $.W.3d 735, 2013 Tenn. LEXIS 777 (Tenn. 
Oct. 8, 2013). 

Appellant’s premeditated first degree murder 
and felony murder convictions were affirmed 
because the state presented extensive evidence 
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at trial establishing appellant’s guilt and cor- 
roborating the accomplice’s testimony; the 
medical examiner confirmed the accomplice’s 
testimony regarding the victims’ injuries and 
the manner in which they were killed. State v. 
Jones, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 345 (Tenn. Crim. App. Apr. 18, 2013), 
rev d, 450 S.W.3d 866; 2014 Tenn. LEXIS 669 
(Tenn. Sept. 25, 2014). 

Evidence was sufficient to sustain defen- 
dant’s premeditated murder conviction because 
defendant would inherit the victim’s estate 
upon his death, a shot was fired into the head- 
board of the victim’s bed before the victim was 
shot in the forehead, the bullet severed the 
victim’s brain stem, killing him instantly, and 
the victim was unarmed, heavily sedated, and 
unable to defend himself. State v. Leath, 461 
S.W.3d 73, 2013 Tenn. Crim. App. LEXIS 461 
(Tenn. Crim. App. June 3, 2013), appeal denied, 
— 8.W.3d —, 2013 Tenn. LEXIS 981 (Tenn. Nov. 
13, 2013), cert. denied, Leath v. Tennessee, 189 
L. Ed. 2d 173, 184 S. Ct. 2292, — U.S. —, 2014 
U.S. LEXIS 3508 (U.S. 2014). 

Evidence the victim was found lying on her 
bed, dead from two gunshots to her head, the 
phone line to her house had been cut, there 
were pry marks on the screen door, her car was 
missing, and defendant was arrested in her car 
with her gun under the driver’s seat was suffi- 
cient to support defendant’s convictions for pre- 
meditated murder, felony murder, aggravated 
burglary, and theft. State v. Stanhope, 476 
S.W.3d 382, 2013 Tenn. Crim. App. LEXIS 778 
(Tenn. Crim. App. Sept. 12, 2013). 

Although circumstantial, evidence defendant 
had unexplained money roughly equal to the 
amount known to be in the victim’s possession 
shortly before her death and that defendant 
gave his wife a large diamond ring that was 
positively identified as the victim’s based on a 
unique flaw supported defendant’s felony mur- 
der, aggravated arson, and theft of property 
convictions. State v. Garner, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 852 (Tenn. Crim. App. 
Sept. 30, 2013), review denied and ordered not 
published, — S.W.3d —, 2014 Tenn. LEXIS 141 
(Tenn. Feb. 12, 2014), cert. denied, Garner v. 
Tennessee, 190 L. Ed. 2d 338, 1385 S. Ct. 447, — 
U.S. —, 2014 U.S. LEXIS 7297 (U.S. 2014). 

In a death penalty case, the evidence was 
sufficient to sustain defendant’s first degree 
and felony murder convictions because defen- 
dant used weapons, including a knife and rope, 
upon unarmed victims who were particularly 
vulnerable because of their ages. Defendant 
killed one victim because she had seen his face, 
and defendant’s robbery of the money, credit 
cards, and jewelry indicated another motive for 
the murders. State v. Jones, 450 S.W.3d 866, 
2014 Tenn. LEXIS 669 (Tenn. Sept. 25, 2014). 

Evidence that the victim was found with her 
shirt ripped open, her bra rolled down to her 
waist, her chest exposed, her underwear rolled 
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above her pants line, and her shorts puller 
higher than her waist, and that a condom was 
found in the area near the victim’s body, which 
had signs of sexual trauma, was sufficient to 
prove the killing was committed during the 
perpetration of a rape. State v. Bell, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 508 (Tenn. 
Crim. App. May 30, 2014), affd, 512 S.W.3d 
167, 2015 Tenn. LEXIS 720 (Tenn. Sept. 10, 
2015), affd, 480 S.W.3d 486, 2015 Tenn. LEXIS 
1087 (Tenn. Sept. 10, 2015). 

Evidence was sufficient that defendant com- 
mitted first degree felony murder during kid- 
napping because there was evidence defendant 
was present at the victim’s house, defendant’s 
DNA was on the handgun replica and a condom 
found in the same area as a branch on which 
hairs consistent with the victim’s head hair 
were found, multiple blunt force injuries oc- 
curred to the victim’s head, and a drag trail 
existed from the victim’s house leading to the 
area where the victim’s body was found. State v. 
Bell, 480 S.W.3d 486, 2015 Tenn. LEXIS 720 
(Tenn. Sept. 10, 2015), cert. denied, Bell v. 
Tennessee, 195 L. Ed. 2d 221, 186 S. Ct. 2006, 
— U.S. —, 2016 U.S. LEXIS 3192 (U.S. 2016). 

Evidence was sufficient that defendant com- 
mitted first degree felony murder during rape 
because the victim’s body had blunt force inju- 
ries to the victim’s inner thighs, the victim’s 
chest was exposed as the victim’s shirt was torn 
open and the victim’s bra was pulled down, and 
defendant’s semen was contained in a condom 
left at the assault location. State v. Bell, 480 
S.W.3d 486, 2015 Tenn. LEXIS 720 (Tenn. Sept. 
10, 2015), cert. denied, Bell v. Tennessee, 195 L. 
Ed. 2d 221, 136 S. Ct. 2006, — U.S. —, 2016 
U.S. LEXIS 3192 (U.S. 2016). 

Evidence supported defendant’s first-degree 
murder conviction, as a victim’s body was dis- 
covered inside defendant’s residence stuffed 
inside a trash can, and an autopsy established 
that she had been beaten and raped before 
being stuffed into five trash bags and then the 
trash can; that her cause of death was asphyxi- 
ation indicated that she was alive when placed 
in the trash can to die, and DNA analysis 
established the presence of defendant’s semen 
in the victim’s vagina and rectum and on her 
blue jeans. State v. Davidson, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 164 (Tenn. Crim. 
App. Mar. 10, 2015), aff'd, 509 S.W.3d 156, 2016 
Tenn. LEXIS 913 (Tenn. Dec. 19, 2016). 

Appellant’s extrajudicial confession was suf- 
ficient to support his murder convictions where 
the victims’ deaths and identities were proven 
and appellant’s confession was trustworthy. 
State v. Willis, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 169 (Tenn. Crim. App. Mar. 13, 
2015), affd, 496 S.W.3d 653, 2016 Tenn. LEXIS 
405 (Tenn. July 6, 2016). 

Evidence that the victims arrived at defen- 
dant’s house, defendant came outside with a 
gun, defendant shot at the unarmed victims, 
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and police arrived to find defendant holding the 
weapon was sufficient to support defendant’s 
convictions for first degree premeditated mur- 
der and attempted first degree premeditated 
murder. State v. Pruitt, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 688 (Tenn. Crim. App. 
Aug. 26, 2015), affd, 510 S.W.3d 398, 2016 
Tenn. LEXIS 980 (Tenn. Dec. 30, 2016). 

Minor child of the victim was controlled by 
defendant and was not an accomplice in this 
case; the testimony and the physical evidence 
corroborated the child’s testimony implicating 
defendant in the premeditated first degree 
murder of the victim, and sufficient evidence 
supported his conviction. State v. Hawkins, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 700 
(Tenn. Crim. App. Aug. 28, 2015), affd, 519 
S.W.3d 1, 2017 Tenn. LEXIS 272 (Tenn. May 1, 
2017), cert. denied, Hawkins v. Tennessee, 199 
L. Ed. 2d 288, 138 S. Ct. 388, 2017 U.S. LEXIS 
6432 (U.S. Oct. 30, 2017). 

Evidence was sufficient to convict defendant 
of first degree murder because the jury could 
infer that defendant traveled about one-fourth 
of one mile on foot from a church to the victim’s 
house, where he placed a barrel under a win- 
dow, removed the screen, entered the house 
through the open window, shot the victim in the 
head with a .22 caliber weapon, left through the 
front door, went to his mother’s house, and 
waited until the body had been discovered the 
next day before initiating any contact with the 
authorities; and because defendant’s actions 
were inconsistent with a conclusion he was 
incapable, due to intoxication, of premeditating 
the victim’s killing. State v. Rayfield, 507 
S.W.3d 682, 2015 Tenn. Crim. App. LEXIS 780 
(Tenn. Crim. App. Sept. 28, 2015), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 146 
(Tenn. Feb. 18, 2016). 

Evidence supported defendant’s conviction of 
first degree murder; defendant forced the vic- 
tim into her car and they drove to a separate 
location, where he savagely beat the victim to 
death, then fled, and the repeated blows in- 
flicted upon the unarmed victim and defen- 
dant’s cool planning following her death sup- 
port the jury’s finding of premeditation. State v. 
Burrows, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 21 (Tenn. Crim. App. Jan. 12, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
364 (Tenn. May 6, 2016). 

Jury could have found that defendant was 
guilty of felony murder in perpetration of or 
attempt to perpetrate theft, under a theory of 
criminal responsibility; the proof established 
that defendant was an active participant in the 
events resulting in the victim’s death and not 
merely present before and after the offense, as 
defendant assisted in the commission of the 
offense by purposefully blocking the victim’s 
car so that the victim could not escape the 
gunman. State v. Crockett, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 150 (Tenn. Crim. App. 
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Feb. 29, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 486 (Tenn. June 23, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of first degree 
murder where it showed that defendant and his 
family had a lengthy disagreement with the 
victims and their friends, defendant told a 
witness he would put a bullet through one of 
the victim’s head, both victims were shot in the 
head, bullets found in defendant’s truck were 
consistent with the caliber of bullets found at 
the scene, documents of email and social media 
messages relative to the desire to kill the vic- 
tims and defendant’s willingness to help found 
shredded in defendant’s truck, and defendant 
implicated himself in the crimes during a 
phone call with his wife. State v. Potter, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 174 
(Tenn. Crim. App. Mar. 8, 2016). 

Evidence was sufficient to convict defendant 
of premeditated first degree murder because 
defendant was the last person known to have 
seen the victim alive and discovered her body; 
the victim’s neighbor testified that she saw a 
person, who matched defendant’s description 
and was driving a white van like defendant’s, in 
the victim’s driveway shortly after 12:30 p.m.; 
on the night of the murder, investigators no- 
ticed that defendant had scratches on his face; 
an expert in forensic pathology concluded that 
the victim died from a combination of blunt 
force injuries to the head and strangulation to 
the neck; and defendant’s former cellmate tes- 
tified that defendant confessed to killing the 
victim by hitting her in the back of the head. 
State v. Giles, 493 S.W.3d 504, 2016 Tenn. 
Crim. App. LEXIS 178 (Tenn. Crim. App. Mar. 
10, 2016). 

Evidence that defendant walked up to the 
female victim’s car with a loaded gun as she 
was using the ATM and pointed the gun at her, 
demanded she exit the car, and shot her at 
point-blank range without hesitation when she 
did not comply and attempted to drive away 
was sufficient to support defendant’s conviction 
for first degree premeditated murder. State v. 
Holmes, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 182 (Tenn. Crim. App. Mar. 11, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
438 (Tenn. June 23, 2016). 

Defendant’s conviction for first degree pre- 
meditated murder was supported by sufficient 
proof of her criminal responsibility for the vic- 
tim’s death, and her conviction for conspiracy to 
commit first degree murder was supported by 
sufficient proof of an agreement to commit the 
murder; defendant knew the killing of her hus- 
band was going to occur, she agreed to pay half 
of the compensation to the killer, plus defen- 
dant and her daughter were victims of abuse by 
the husband and wanted him dead, and they 
conspired to commit the murder. State v. Walls, 
—§.W.3d —, 2016 Tenn. Crim. App. LEXIS 263 
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(Tenn. Crim. App. Apr. 7, 2016), rev’d, — S.W.3d 
—, 2017 Tenn. LEXIS 719 (Tenn. Nov. 9, 2017). 
Evidence was sufficient to convict defendants 
of first degree felony murder and especially 
aggravated robbery because a witness testified 
that defendants left his house after agreeing to 
commit a robbery; both defendants were iden- 
tified by an eyewitness as leaving the victim’s 
apartment with him the last time he was seen 
alive by anyone other than defendants; the 
victim was shot multiple times, and his body 
was left in his vehicle; the bullets removed from 
the victim’s body and shell casings found in his 
vehicle were fired by the type of pistol recovered 
from the second defendant’s residence; and the 
jury was instructed regarding criminal respon- 
sibility and rejected the first defendant’s argu- 
ment that he was only present during the 
murder. State v. Jones, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 311 (Tenn. Crim. App. 
Apr. 15, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 578 (Tenn. Aug. 18, 2016). 

Evidence that defendant left an apartment 
just before the victim, shot the victim in a 
breezeway immediately after the victim left an 
apartment, and three eyewitnesses saw defen- 
dant shoot the victim multiple times was suffi- 
cient to support defendant’s conviction for first 
degree premeditated murder. State v. Claxton, 
—§.W.3d —, 2016 Tenn. Crim. App. LEXIS 296 
(Tenn. Crim. App. Apr. 20, 2016), appeal denied, 
— §.W.3d —, 2016 Tenn. LEXIS 662 (Tenn. 
Sept. 23, 2016). 

Evidence that defendant approached the vic- 
tim while his back was turned, stabbed the 
victim in the back, followed the victim into a 
restaurant to obtain the victim’s car keys, and 
left the victim dying on the kitchen floor and 
drove off in the victim’s car was sufficient to 
support defendant’s conviction for first degree 
felony murder. State v. Arnold, — $.W.3d —, 
2016 Tenn. Crim. App. LEXIS 308 (Tenn. Crim. 
App. Apr. 26, 2016), review denied and ordered 
not published, — S.W.3d —, 2016 Tenn. LEXIS 
817 (Tenn. Oct. 24, 2016). 

Evidence supported defendant’s conviction 
for kidnapping-related felony murder, as it 
showed that defendant knowingly removed the 
victim from the front of her apartment and 
confined her inside where he strangled her with 
his hands and a vacuum cleaner cord until she 
died. State v. Rivera, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 345 (Tenn. Crim. App. May 
6, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 695 (Tenn. Sept. 23, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree premeditated 
murder because the accomplice testimony was 
adequately corroborated, by the testimony of 
independent witnesses, and the evidence of 
defendant recruiting the accomplice to assist 
defendant in the shooting of the victim suffi- 
ciently supported defendant’s conviction. State 
v. Moore, — S.W.3d —, 2016 Tenn. Crim. App. 
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LEXIS 457 (Tenn. Crim. App. June 28, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
859 (Tenn. Nov. 17, 2016). 

Despite the acquittal on the attempted first 
degree murder charge, the State presented evi- 
dence from which a trier of fact could have 
found that defendants, by shooting eight times 
each into a nearby vehicle containing six 
people, committed attempted murder, and that 
they employed a firearm during the commission 
of a dangerous felony; thus, the evidence sup- 
ported the attempted second degree murder 
conviction. State v. Pirtle, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 536 (Tenn. Crim. App. 
July 22, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 902 (Tenn. Nov. 22, 2016). 

Evidence that defendant returned to an 
apartment where he felt disrespected, was wel- 
comed inside, did not display a gun until he 
went directly to the victim and shot him, indi- 
cating the use of the element of surprise to keep 
the victims from defending themselves was 
sufficient for a rational trier of fact to find that 
defendant’s killing of the victim was premedi- 
tated, as required for a conviction of first degree 
murder. State v. Waters, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 592 (Tenn. Crim. App. 
Aug. 10, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 772 (Tenn. Oct. 21, 2016). 

Defendant claimed he was so intoxicated that 
he was incapable of premeditation and that he 
should have been convicted of voluntary man- 
slaughter, but there was evidence to the con- 
trary regarding his intoxication, and by the 
jury’s verdict of guilty to the charge of first 
degree murder, the jury necessarily rejected the 
claim that defendant acted in a state of passion 
produced by adequate provocation sufficient to 
lead a reasonable person to act in an irrational 
manner. State v. Hudgins, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 612 (Tenn. Crim. App. 
Aug. 18, 2016), appeal denied, — 8.W.3d —, 
2016 Tenn. LEXIS 753 (Tenn. Oct. 19, 2016). 

Record supported the jury’s finding that de- 
fendant acted with premeditation in killing 
three victims and attempting to kill a fourth 
victim, as it showed that, after becoming angry 
with his girlfriend for cheating, defendant 
rammed a door and fired his gun at the door in 
an effort to get to her inside the bedroom and 
once inside, defendant continued shooting his 
gun. In addition, defendant did not render aid 
or summon help, fled the scene and traveled to 
multiple locations. State v. Clayton, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 614 (Tenn. 
Crim. App. Aug. 18, 2016), affd, — S.W.3d —, 
2017 Tenn. LEXIS 723 (Tenn. Nov. 20, 2017). 

Conviction for first degree murder was sup- 
ported by evidence defendant decided to con- 
front the victim, obtained the victim’s gun, 
walked to the sleeping victim’s bedroom, shot 
the victim, failed to render aid or call for 
assistance, ransacked the house to make it look 
as if the killing occurred during a burglary, fled 
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the scene, and secured a brick to the gun and 
threw it into a pond. State v. Self, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 639 (Tenn. Crim. 
App. Aug. 29, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 30 (Tenn. Jan. 19, 2017), 
cert. denied, Self v. Tennessee, 198 L. Ed. 2d 
666, 1387 S. Ct. 2224, — U.S. —, 2017 US. 
LEXIS 3666 (U.S. June 5, 2017). 

Evidence was sufficient to establish defen- 
dant’s identity as the perpetrator for the of- 
fenses of first degree premeditated murder, 
first degree felony murder, attempt to commit 
first degree murder, and especially aggravated 
robbery where two victims identified him in a 
photograph lineup and they testified that they 
were able to see his face during the crimes. 
State v. Hawthorne, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 670 (Tenn. Crim. App. Sept. 
7, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 145 (Tenn. Feb. 23, 2017). 

Evidence was sufficient to prove that defen- 
dant was the perpetrator of first-degree felony 
murder and especially aggravated robbery 
where he admitted in a recorded telephone 
conversation that he shot the victim in the face 
and his codefendants’ testimony connected him 
to the crimes. State v. Tull-Morales, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 698 (Tenn. 
Crim. App. Sept. 19, 2016). 

Since a photograph showed that one of the 
victim’s pregnancy was clearly visible, a rea- 
sonable jury could have found that defendant 
knew she was pregnant when he and an accom- 
plice killed her and thus, that he intentionally 
and with premeditation killed her baby. State v. 
Moss, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 709 (Tenn. Crim. App. Sept. 21, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
70 (Tenn. Jan. 19, 2017). 

Evidence, including defendant’s bloody shoe 
prints at one scene, his DNA on a bottle of beer, 
that defendant and an accomplice used deadly 
weapons upon three unarmed women, that the 
crimes were particularly cruel, and that the 
sale of drugs provided a motive was sufficient to 
show that defendant and an accomplice killed 
the victims as part of their plan to rob the first 
victim. State v. Moss, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 709 (Tenn. Crim. App. Sept. 
21, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 70 (Tenn. Jan. 19, 2017). 

Evidence was sufficient to convict defendant 
of first degree premeditated murder because, 
although the victim was intoxicated and argu- 
ing with defendant and others, he ended the 
argument and attempted to leave the neighbor- 
hood; defendant procured a firearm from a 
vehicle parked along the street and shot at, and 
killed, the victim, who was unarmed and yell- 
ing out the window of the first witness’s car; the 
first witness stated that she saw defendant and 
another individual holding guns; and the sec- 
ond witness testified that he heard gunshots, 
that he looked back toward the home, and that 
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he saw gunfire coming from defendant’s gun. 
State v. Dowdy, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 724 (Tenn. Crim. App. Sept. 21, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 932 (Tenn. Dec. 15, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of felony murder where it 
showed that as a result of the victims’ work as 
confidential informants defendant’s nephew 
was indicted, defendant told his nephew not to 
worry about it, and defendant’s girlfriend tes- 
tified he went into a motel room with a gun, she 
heard two pops, when he returned he was 
carrying a cell phone, and that night he threw 
the phone away in one location and the gun in 
a different location. Defendant also confessed to 
the murders. State v. Wade, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 734 (Tenn. Crim. App. 
Sept. 28, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 47 (Tenn. Jan. 19, 2017). 

Defendant’s attempted murder and firearms 
convictions were supported by evidence that at 
least 15 shots were filed at the victims’ home, 
immediately prior to the shooting someone 
claiming to be defendant called an individual 
an asked her to get in touch with the male 
victim and then defendant asked the victim if 
he had any “beef” with defendant moments 
before shots were fired, and the casings recov- 
ered from the scene matched cartridge casings 
found in a vehicle where defendant was a 
passenger. State v. Lagrone, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 751 (Tenn. Crim. App. 
Sept. 30, 2016). 

Evidence that a codefendant planned to rob 
the victim, the three defendants left a witness’s 
apartment with handguns, and one of them 
shot the victim supported defendant’s convic- 
tions for felony murder and especially aggra- 
vated robbery. State v. Conde-Valentino, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 753 
(Tenn. Crim. App. Oct. 4, 2016), appeal denied, 
State v. Conde-Valentino, — S.W.3d —, 2017 
Tenn. LEXIS 73 (Tenn. Jan. 19, 2017). 

Evidence was sufficient to support a convic- 
tion for first degree premeditated murder, as 
there was testimony defendant drove to the 
house, went downstairs to the victim’s bedroom 
shouting that he was going to kill him, pro- 
duced a gun, and shot the victim, and that the 
victim’s cause of death was complications from 
an abdominal gunshot wound. State v. Harris, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 823 
(Tenn. Crim. App. Nov. 4, 2016), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 134 (Tenn. Feb. 
23, 2017). 

Evidence was legally sufficient to support 
defendant’s conviction for first degree murder 
because a jury could conclude he committed the 
killing intentionally and with premeditation; a 
witness testified that she overheard defendant 
confess to the killing and talk to the co-defen- 
dant about disposing of evidence, defendant 
confessed to the mother of the victim’s son that 
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he committed the murder, and he admitted the 
shooting to a cellmate. State v. Sharpe, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 817 
(Tenn. Crim. App. Nov. 2, 2016). 

Evidence that defendant had a grudge 
against the victim, that he prepared for his 
confrontation with the victim by putting a gun 
in his pocket, that he used a deadly weapon on 
the unarmed victim, that he administered re- 
peated blows, that he exhibited calmness after 
the killing, that he hid the weapon was suffi- 
cient to support defendant’s conviction for first 
degree premeditated murder. State v. Dowlen, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 828 
(Tenn. Crim. App. Nov. 7, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of felony murder, aggravated 
child abuse, and aggravated child neglect be- 
cause, based on the nature and extent of the 
victim’s injuries that occurred while he was 
under defendant’s sole custody and care and 
defendant’s attempts to dispose of the victim’s 
body and conceal the offenses, the evidence 
showed that defendant knowingly treated the 
victim in a manner as to inflict injury, that he 
acted other than by accidental means, and the 
victim died as a result. State v. Brown, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 839 
(Tenn. Crim. App. Nov. 7, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause the record showed that defendant shot 
the victim in the face, the victim died of a 
gunshot wound to the head and neck, and the 
audio recording of the victim’s phone call and 
witness testimony showed that defendant 
cursed at the victim, approached the unarmed 
victim sitting in his car, engaged a concealed 
gun, shot the victim in the face, and fled the 
scene. State v. Fuller, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 862 (Tenn. Crim. App. Nov. 
15, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 36 (Tenn. Jan. 20, 2017). 

Evidence that the victim was struck three 
times in the back of the head with a hard, dense 
object that was consistent with a sledge ham- 
mer, defendant asked two acquaintances to 
help him rob the victim and when they refused 
defendant indicated he would do it himself, and 
a sledge hammer with defendant’s girlfriend’s 
name on it was found in the woods outside one 
of the acquaintance’s apartment was sufficient 
to support defendant’s conviction for first de- 
gree premeditated murder. State v. Thompson, 
—§.W.3d —, 2016 Tenn. Crim. App. LEXIS 898 
(Tenn. Crim. App. Dec. 1, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of first degree felony murder 
and especially aggravated robbery where de- 
fendant told a witness that he intended to rob 
the victim by creating a false drug deal, he and 
his two co-defendants discussed robbing the 
victim, defendant who was armed drove his 
co-defendants to the victim’s home, he was 
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inside the home while the victim was shot six 
times, a co-defendant’s blood was found in the 
victim’s home, defendant had blood on his 
hands when he returned to a witness’s home, 
they discussed the division of the proceeds, and 
defendant told the witness not to say anything 
about the offense. State v. Jones, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 908 (Tenn. Crim. 
App. Dec. 6, 2016), review denied and ordered 
not published, — S.W.3d —, 2017 Tenn. LEXIS 
234 (Tenn. Apr. 12, 2017). 

Reasonable jury could have easily found that 
defendant acted with premeditation when he 
shot the male victim three times and killed him 
and bound the female victim and stuffed her 
into a garbage can to die, and that such acts 
were done while also committed the rimes of 
kidnapping, rape, and robbery. State v. David- 
son, 509 S.W.3d 156, 2016 Tenn. LEXIS 913 
(Tenn. Dec. 19, 2016), cert. denied, Davidson v. 
Tennessee, 199 L. Ed. 2d 66, 138 S. Ct. 105, 
2017 U.S. LEXIS 5551 (U.S. Oct. 2, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction for two counts of premedi- 
tated murder and one count of attempted pre- 
meditated murder because none of the shooting 
victims were armed, all of the victims were shot 
from more than five feet away, and two of the 
victims could not have been involved in any 
confrontation, even if one believed defendant’s 
story about the third victim’s threat to defen- 
dant. In addition, even if true, defendant’s 
confession showed that defendant escalated 
any confrontation. State v. Pruitt, 510 S.W.3d 
398, 2016 Tenn. LEXIS 980 (Tenn. Dec. 30, 
2016). 

Reasonable jury could have determined that 
defendant killed the victim, his estranged wife, 
to prevent her from testifying regarding cus- 
tody at an upcoming court hearing, that he 
strangled her to death, and that he undertook 
concealment efforts to make it seem like she 
had decided to abandon the children and disap- 
pear by taking her body to a remote location 
and setting it on fire; the evidence thus sup- 
ported his conviction of first degree premedi- 
tated murder. State v. Jones, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 29 (Tenn. Crim. App. 
PONT, 2OL Dy 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree felony murder 
and especially aggravated robbery because de- 
fendant’s confession was corroborated by wit- 
nesses who said that he went to his mother’s 
house for money and he repeated returned to 
the group with additional funds with which he 
purchased cocaine, other witnesses testified 
about defendant’s hatred for his mother and his 
interest in her monetary affairs, defendant’s 
statement included the specific method by 
which he killed her, with a hammer, and the 
police recovered a bloody hammer from the 
home. State v. Watts, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 36 (Tenn. Crim. App. Jan. 
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19, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 316 (Tenn. May 18, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder in the 
attempt to perpetrate a robbery and attempted 
especially aggravated robbery because there 
was proof defendant was present during the 
crime and assisted the other suspect in commit- 
ting the crime. Defendant admitted to the wit- 
ness that he assisted the suspect in the murder, 
an eyewitness identified defendant as being 
present in the apartment at the time of the 
shooting, and his fingerprint was found on a 
candle holder from the victim’s living room that 
he used to light a cigarette. State v. Taliaferro, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 41 
(Tenn. Crim. App. Jan. 20, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 289 
(Tenn. May 19, 2017). 

Sufficient evidence supported defendant’s 
conviction for first degree murder in the perpe- 
tration of or attempt to perpetrate a robbery 
because there was sufficient independent evi- 
dence to corroborate his confessions to his 
friend and the victim’s mother and substantial 
independent evidence the confessions were 
trustworthy; defendant’s confession to the 
mother corroborated evidence that the victim 
had been shot in the hand, and the friend’s 
statements matched the mother’s statement. 
State v. Bass, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 60 (Tenn. Crim. App. Jan. 27, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 343 (Tenn. May 22, 2017). 

There was sufficient evidence to support de- 
fendant’s conviction for first degree murder in 
the perpetration of or attempt to perpetrate a 
robbery because defendant called the victim 
several times around the time of his death, he 
admitted to seeing the victim the night of the 
incident, and he gave several inconsistent 
statements to the police to the police about his 
location and activities that night. State v. Bass, 
— $.W.3d —, 2017 Tenn. Crim. App. LEXIS 60 
(Tenn. Crim. App. Jan. 27, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 343 
(Tenn. May 22, 2017). 

Evidence was sufficient to support the defen- 
dant’s conviction of first degree murder, given 
that he grabbed a nine-millimeter handgun and 
began shooting at the victim’s car when it drove 
near defendant, and he continued shooting un- 
til he had fired his handgun 17 times, then he 
drove away; the jury’s verdict showed that it 
rejected defendant’s claim that he acted to 
defend himself. State v. Richardson, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 93 (Tenn. 
Crim. App. Feb. 13, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 249 (Tenn. Apr. 
13, 2017). 

Evidence supported defendant’s conviction of 
first degree murder, as two eyewitnesses iden- 
tified defendant in a photographic lineup, de- 
fendant admitted he was at the bar on the night 
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in question, and forensic testimony was consis- 
tent with the witness testimony; the jury’s 
finding that defendant was the shooter would 
not be disturbed. State v. Vargas, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 111 (Tenn. Crim. 
App. Feb. 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 372 (Tenn. June 7, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of first degree murder in the 
perpetration of or attempt to perpetrate aggra- 
vated child abuse, two counts of aggravated 
child abuse, and one count of filing a false 
report because the medical examiner testified 
that the victim suffered from battered child 
syndrome and her death was a homicide, defen- 
dant was alone with the victim on the day of her 
death, defendant’s daughter testified that she 
saw him beat the victim, and defendant waited 
five hours after finding the victim before calling 
the police and lied about when he found her. 
State v. Taylor, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 135 (Tenn. Crim. App. Feb. 28, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 317 (Tenn. May 18, 2017). 

Evidence was sufficient to convict defendant 
of first degree murder committed during the 
perpetration of an attempted robbery as the 
underlying felony of attempted robbery and the 
killing were part of a continuous transaction 
with no break in the chain of events, and the 
killing was committed in pursuance of the at- 
tempted robbery because defendant and co- 
defendant decided to commit a robbery on the 
night of the offense; although defendant 
claimed that he became scared and attempted 
to retreat from the robbery, and that the gun 
unintentionally discharged, a firearms expert 
testified that at least five pounds of pressure 
had to be applied to the trigger for the gun to 
discharge; and the victim was shot once and 
later died from his wound. State v. Johnson, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 173 
(Tenn. Crim. App. Mar. 8, 2017). 

Substantial evidence supported defendant’s 
first degree murder conviction; the jury heard 
the proof and determined that he was capable 
of forming the intent to kill the victim, he 
acknowledged that he was upset because he 
thought the victim had raped his girlfriend, he 
shot repeatedly at the unarmed victim, striking 
him multiple times in the back, and defendant 
did not seem emotional when he was arrested 
shortly thereafter. State v. Reynolds, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 174 (Tenn. 
Crim. App. Mar. 9, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 496 (Tenn. Aug. 
16, 2017). 

Evidence was sufficient to support defen- 
dant’s first-degree murder conviction and to 
reject his claim of self-defense because it 
showed that he was angry with the victim for 
taking his gun, defendant forced his way into 
the apartment and shot the victim several 
times, defendant testified that the victim fell 
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after the first gunshot, and defendant’s gun 
was still in the victim’s waistband after the 
shooting. State v. Hill-Williams, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 360 (Tenn. Crim. 
App. May 9, 2017), appeal denied, State v. 
Hill-Williams, — S.W.3d —, 2017 Tenn. LEXIS 
489 (Tenn. Aug. 18, 2017). 

Defendant could not be excluded as a poten- 
tial minor contributor of DNA found on the 
handcuffs fashioned out of zip ties that were 
removed from the victim’s wrists, and although 
defendant testified that he had never been 
inside the victim’s house, that he did not kill 
her, and that another person gave him the 
victim’s debit card, the jury was free to reject 
this; the evidence was legally sufficient to es- 
tablish the identity of defendant as the perpe- 
trator of the offenses in this case, including first 
degree premeditated murder, first degree 
felony murder, and especially aggravated rob- 
bery, under T.C.A. §§ 39-13-202, 39-13-403. 
State v. Reed, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 367 (Tenn. Crim. App. May 11, 
2017). 

Evidence was sufficient to support defen- 
dant’s first-degree felony murder conviction be- 
cause the State provided adequate corrobora- 
tion of the accomplice’s testimony, including a 
witness’s identification of defendant as the man 
in the car driven by the accomplice, defendant’s 
shorts collected by the police were consistent 
with the witness’s description of the suspect’s 
clothing and they contained blood and gunshot 
residue, defendant admitted that he bought 
marijuana from the victim, and damage to the 
victim’s home was consistent with a struggle 
having occurred. State v. Cosper, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 371 (Tenn. Crim. 
App. May 12, 2017). 

Evidence was more than sufficient to sustain 
defendant’s conviction for first degree premedi- 
tated murder under T.C.A. § 39-13-202; the 
record showed that the trial court considered 
the evidence as the thirteenth juror and clearly 
approved the jury’s verdict. State v. Pearman, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 372 
(Tenn. Crim. App. May 11, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 615 
(Tenn. Sept. 21, 2017). 

Evidence at defendant’s trial was sufficient 
because, viewing all reasonable inferences in 
favor of the State, the evidence showed defen- 
dant murdered a victim during an attempted 
especially aggravated robbery. State v. Greer, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 406 
(Tenn. Crim. App. May 17, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of felony murder where the 
evidence established that defendant and the 
co-defendant planned to rob the victim of drugs 
and money, defendant knew that the victim 
often carried prescription pills and large 
amounts of cash on his person, she armed 
herself prior to getting into the car with the 
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victim and the co-defendant, and she acknowl- 
edged taking the victim’s cash immediately 
after killing him. State v. Baker, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 668 (Tenn. Crim. 
App. July 31, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 806 (Tenn. Nov. 16, 
2017). 

Evidence that second defendant wanted his 
wife killed, second defendant conducted several 
internet searches regarding the penalties for 
accidentally shooting and killing a person, first 
defendant approached a potential shooter and 
arranged a meeting with the shooter and sec- 
ond defendant, and first defendant provided the 
shooter with an initial payment was sufficient 
to sustain defendants’ convictions for con- 
spiracy to commit first degree murder. State v. 
Patel, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 767 (Tenn. Crim. App. Aug. 25, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
12 (Tenn. Jan. 17, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions first-degree murder and pos- 
session of a firearm by a felon because it 
showed that the victim was unarmed and 
seated in his car when defendant approached 
and fired at least five shots at him, two wit- 
nesses testified that the victim identified defen- 
dant as the shooter at the scene, defendant 
concealed his identity during his commission of 
the offenses, and he admitted he had been 
convicted of a felony drug offense at the time 
the offenses in the instant case were commit- 
ted. State v. Bailey, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 808 (Tenn. Crim. App. Sept. 
520 LT. 

Evidence supported defendant’s conviction 
for first degree murder because witnesses tes- 
tified that defendant, a known gang member, 
chased seven unarmed victims, with no evi- 
dence of provocation presented, fired at least 
eleven gunshots at the victims, and one of the 
victims died as the result of a gunshot wound to 
the victim’s neck, which was fired at the victim 
in relatively close proximity. Defendant then 
rejoined defendant’s friends and discussed the 
events of the night, including the fact that 
defendant fired shots. State v. Sims, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 814 (Tenn. 
Crim. App. Sept. 5, 2017). 

Defendant’s conviction for felony murder was 
supported by evidence that defendant, who 
wanted money for weed, and codefendant drove 
around searching for a possible victim to rob, 
defendant stopped the car, and codefendant 
exited the car with defendant’s gun and shot 
and killed the victim. State v. Patterson, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 852 
(Tenn. Crim. App. Sept. 18, 2017). 

Since the accomplice’s testimony was cor- 
roborated as to what had occurred before, ru- 
ing, and after the murders, the evidence was 
sufficient to support defendant’s convictions for 
first degree murder. State v. Jones, — S.W.3d 
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—, 2017 Tenn. Crim. App. LEXIS 853 (Tenn. 
Crim. App. Sept. 18, 2017). 

Defendant’s admission to being present at 
the time of the murders, that he carried the 
victims’ property out of their house and sold 
some of it, that a blood-stained knife was found 
in defendant’s vehicle, and his boots were con- 
sistent with bloody shoe prints found at the 
scene was sufficient so support defendant’s con- 
victions for felony murder and especially aggra- 
vated robbery. State v. Bargery, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 902 (Tenn. Crim. 
App. Oct. 6, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated child abuse 
and first-degree felony murder because he ad- 
mitted in a written statement that he grabbed 
the victim by the shoulders and shook her, an 
expert testified that the victim’s injuries and 
death resulted from abusive head trauma, the 
victim was solely in defendant’s care in the 
hours before her arrival at the hospital, and 
prior to being left alone with defendant the 
victim had no visible injuries and was behaving 
normally. State v. Iceman, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 931 (Tenn. Crim. App. 
Oct? 24.2017); 

Evidence was sufficient to support defen- 
dant’s conviction for first degree felony murder 
because defendant asked codefendants to par- 
ticipate in a burglary, defendant admitted to 
stealing items from a house and, upon exiting 
the house, seeing a codefendant holding the 
victim at gunpoint, and defendant claimed that 
the codefendant fatally shot the victim as de- 
fendant. Furthermore, a cigarette butt with 
defendant’s DNA was found at the scene, and, 
when defendant was arrested, defendant was 
in possession of the murder weapon. State v. 
Odum, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 973 (Tenn. Crim. App. Nov. 20, 2017). 

Evidence was sufficient to convict defendant 
of the first-degree, premeditated murder of the 
first victim, his estranged wife, because defen- 
dant drove to his home and parked in an area 
beside the house where he knew his car would 
not be seen; defendant was armed with a gun 
he borrowed from his co-worker three weeks 
prior to the shooting; defendant waited in his 
car for approximately one hour; when the first 
victim came outside, defendant got out of his 
car armed with a gun, grabbed her, and pointed 
the gun to her head; defendant threatened to 
shoot both the first and second victim; and 
defendant then shot the first victim in the head, 
and the second victim ran for help. State v. 
Beverly, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1029 (Tenn. Crim. App. Nov. 28, 2017). 

Evidence was sufficient to convict defendant 
of felony murder in perpetration of a robbery as 
defendant took the victim’s property by vio- 
lence and put the victim in fear because he 
came onto the victim’s porch and struck him 
with a metal stick with a ball on the end of it; 
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defendant forced the victim back into the resi- 
dence and onto the floor, where he continued to 
hit the victim; the victim later died from a heart 
attack induced from his injuries and the stress 
of the attack; and, even if the jury credited 
defendant’s testimony that he initially struck 
the victim to defend another person, the jury 
clearly concluded that defendant’s continued 
assault on the victim, which resulted in the 
victim’s death, was not in defense of another 
person. State v. Keene, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 25 (Tenn. Crim. App. Jan. 
12, 2018). 

Evidence was sufficient to convict defendant 
of felony murder in perpetration of a burglary 
as he entered the victim’s house without the 
victim’s permission and committed or at- 
tempted to commit a felony, theft or assault, 
because he came onto the victim’s porch and 
began hitting the victim; he then entered the 
victim’s residence without his permission and 
forced the victim onto the living room floor; he 
continued to strike the victim and later tied the 
victim’s wrists and legs together with an elec- 
trical cord and blind cord in a “hogtied” posi- 
tion; and he asked what else the victim had 
that he and another person could take. State v. 
Keene, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 25 (Tenn. Crim. App. Jan. 12, 2018). 

Evidence was sufficient to convict defendant 
of felony murder in perpetration of a kidnap- 
ping as he came onto the victim’s porch, struck 
the victim, and forced the victim back into the 
residence; he then pushed the victim to the 
floor and pinned the victim down by placing his 
knee on the victim’s back; he tied the victim’s 
wrists and legs together in the “hogtied” posi- 
tion; he and another person left the victim’s 
residence while the victim was still tied up and 
lying on the floor; the victim sustained contu- 
sions, abrasions, broken ribs, blunt force inju- 
ries, and eventually died from a heart attack 
from the stress of the offenses; and defendant 
did not need to strike victim or tie him up to 
protect the other person from the victim. State 
v. Keene, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 25 (Tenn. Crim. App. Jan. 12, 2018). 

Evidence was sufficient to convict defendant 
of felony murder in perpetration of a theft 
because another person testified that she 
texted defendant twice to inform him that she 
was going to take money from the victim and 
leave; after defendant struck the victim, pulled 
the victim into the victim’s residence, and 
pushed the victim onto the floor, he asked it 
there was anything else they could take from 
the victim; that statement evidenced defen- 
dant’s intent to steal the victim’s property and 
occurred before defendant’s criminal acts were 
completed and before the victim died; and de- 
fendant exercised control over the victim’s 
property. State v. Keene, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 25 (Tenn. Crim. App. 
Jan. 12, 2018). 
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Evidence supported defendant’s first degree 
premeditated murder conviction because the 
victim’s fiancée and other eyewitnesses testi- 
fied that defendant approached and attempted 
to speak to the victim moments before the 
victim was shot, the driver of the car in which 
defendant was riding testified that defendant 
shot the victim, a forensic scientist testified 
that the bullet that was retrieved from the 
victim’s heart was fired from defendant’s pistol, 
and an inmate testified that defendant spoke 
about the shooting when they were incarcer- 
ated. State v. Davis, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 54 (Tenn. Crim. App. Jan. 
26, 2018). 

Sufficient evidence supported defendant’s ag- 
gravated arson and attempted first degree mur- 
der because the evidence showed (1) defendant 
knowingly set fire to a victim which damaged 
the victim’s store, and (2) defendant took a 
substantial step toward attempted first degree 
murder by lighting the victim on fire. State v. 
Boutrous, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 114 (Tenn. Crim. App. Feb. 16, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of attempted first-degree 
murder and attempted second-degree murder 
because it showed that he fired at unarmed 
victims and an expert in the field of forensic 
psychiatry testified that defendant was capable 
of premeditating his actions and was deceptive 
in his interview. State v. Starks, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 171 (Tenn. Crim. 
App. Mar. 5, 2018). 

Evidence that defendant entered the victim’s 
residence through a window, shot the victim, 
and later gave a written statement admitting to 
breaking and entering into the residence and 
shooting the victim supported defendant’s con- 
victions for attempted first degree premedi- 
tated murder, aggravated assault, aggravated 
burglary, and employing a firearm during the 
commission of a dangerous felony. State v. 
Stitts, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 340 (Tenn. Crim. App. Apr. 27, 2018). 


21. —Identity. 

Evidence that defendant stated he located 
the man who stole his bicycle and damaged his 
tent and was going to take care of it, asked an 
acquaintance for a bag for his bloody clothes, 
asked another individual to throw the clothes 
in the creek and later to help move a body, and 
was known to carry a fixed blade knife, while 
circumstantial, established that defendant was 
the person who murdered the victim. State v. 
Warner, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 353 (Tenn. Crim. App. May 9, 2018). 


22. —Attempted First Degree Murder. 
Evidence was sufficient to convicted defen- 
dant, as an aider and abettor, of attempted first 
degree murder because the actions of his com- 
panion in firing a handgun at two unarmed 
men entitled the judge to find that the compan- 
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ion took a “substantial step” toward committing 
first degree murder. State v. Dickson, 413 
S.W.3d 735, 2013 Tenn. LEXIS 777 (Tenn. Oct. 
8, 2013). 

Evidence that defendant held a gun to the 
male victim’s head and told him to get out of the 
car and began shooting when the victim pushed 
the gun away, was sufficient to support defen- 
dant’s conviction for attempted first degree 
murder. State v. Holmes, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 182 (Tenn. Crim. App. 
Mar. 11, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 438 (Tenn. June 23, 2016). 

Evidence was sufficient to support the jury’s 
rejection of defendant’s claim that he was too 
intoxicated to form the requisite intent for 
attempted first-degree murder where he was 
able to recall details about the amount of drugs 
and alcohol he consumed, when and with whom 
he consumed them, and his exact travel route 
home, including the specific roads he took and 
which landmarks he passed. State v. Peden, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 699 
(Tenn. Crim. App. Sept. 19, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 976 
(Tenn. Dec. 14, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree mur- 
der where it showed that he shot the unarmed 
victim from behind and when the victim turned 
around shot him again, he attempted to shoot 
the victim a third time but his gun jammed, 
and he had previously threatened anyone who 
stepped on his turf. State v. Jones, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 732 (Tenn. Crim. 
App. Sept. 26, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 45 (Tenn. Jan. 20, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree mur- 
der resulting in serious bodily injury where the 
victim testified that he suffered five gunshot 
wounds, classified his pain as the worst he had 
felt in his life, and testified that he was still in 
pain a year later, had permanent scarring from 
the gunshot wounds, and lost complete function 
of his right arm. State v. Vaughn, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 906 (Tenn. Crim. 
App. Dec. 6, 2016). 

Evidence was sufficient to convict defendant 
of one count of attempted first degree premedi- 
tated murder, two counts of aggravated assault, 
and one count of domestic assault because the 
record supported the jury’s rejection of the 
affirmative defense of insanity because, al- 
though the State’s expert witness and defen- 
dant’s expert witness disagreed, the State’s 
expert witness opined that the defendant could 
appreciate both the nature and wrongfulness of 
his actions when he attacked the victim, and 
his opinion was corroborated by substantial 
other proof offered by the State; and the victim 
testified that defendant calmly told her he was 
going to kill her before beating her and that he 
knew exactly what he was doing during the 
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attack. State v. Halliburton, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 907 (Tenn. Crim. App. 
Dec. 6, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 219 (Tenn. Apr. 13, 2017). 

Evidence that second defendant possessed a 
gun and displayed it, and fled with the other 
defendants and assisted them in disposing of 
their firearms supported defendant’s convic- 
tions for attempted first degree murder on the 
theory of criminal responsibility. State v. Bur- 
gess, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 75 (Tenn. Crim. App. Jan. 31, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
340 (Tenn. May 22, 2017). 

Evidence was sufficient to convict defendant 
of attempted first degree murder because the 
victim testified that defendant confronted him 
while entering a barber shop and told him that 
he was about to die before shooting the victim; 
the victim was shot 14 times by defendant and 
co-defendant, who the victim repeatedly identi- 
fied as the shooters without hesitation; the 
victim positively identified defendant in a photo 
lineup and at trial as one of the individuals who 
shot him; and he testified that he could clearly 
see defendant before defendant shot him, and 
that he had no doubt about defendant’s iden- 
tity. State v. Lee, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 278 (Tenn. Crim. App. Apr. 
13, 2017), appeal denied, — S.W.3d —, 2017 


-Tenn. LEXIS 424 (Tenn. July 19, 2017). 


Evidence was sufficient to convict defendant 
of attempted first-degree murder of the second 
victim because defendant admitted that he in- 
tended to shoot the second victim when he went 
to the home of the first victim, his estranged 
wife; and defendant took a substantial step 
toward killing the second victim as defendant 
waited with a loaded gun outside of the home 
where he knew the second victim to be and then 
threatened to shoot the second victim while 
holding a gun to the first victim’s head; and 
defendant did, in fact, shoot the first victim in 
the head. State v. Beverly, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1029 (Tenn. Crim. 
App. Nov. 28, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted first-degree 
murder and aggravated assault, because de- 
spite the alibi testimony of defendant’s mother, 
the jury chose not to accredit her testimony and 
resolve all conflicts in favor of the State and the 
victim’s testimony identifying defendant as one 
of the shooters without hesitation. State v. Lee, 
—§.W.3d —, 2018 Tenn. Crim. App. LEXIS 390 
(Tenn. Crim. App. May 18, 2018). 


23 —Premeditation. 

Facts were sufficient to sustain defendant’s 
convictions for facilitation of attempted first 
degree premeditated murder, unlawful posses- 
sion of a firearm, and aggravated assault be- 
cause the victim identified defendant soon after 
the shooting and again in court, and the jury 
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heard the evidence and was able to gauge the 
victim’s credibility. State v. Johnson, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 45 (Tenn. 
Crim. App. Jan. 25, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 457 (Tenn. June 
23, 2016). 

Evidence was sufficient to convict defendant 
of first degree premeditated murder because, in 
the week defendant stayed at his ex-wife’s 
house, he retrieved a pocketknife; defendant 
went to his ex-wife’s house on the night of the 
murder with the knife; defendant was either 
carrying the knife with the blade exposed and 
ready for use or he extended the blade immedi- 
ately prior to stabbing the victim; the victim 
suffered no defensive wounds, contradicting 
defendant’s assertion that the victim attacked 
him and was wounded in a struggle; and, in- 
stead of disengaging from the situation when 
the victim called 911, defendant chose to ap- 
proach the unarmed victim with a concealed 
weapon and participate in a violent altercation. 
State v. Thomason, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 53 (Tenn. Crim. App. Jan. 
28, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 476 (Tenn. June 23, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder where 
it showed that defendant was identified by 
multiple witnesses, while the victim was fight- 
ing with his accomplice defendant went to his 
car, retrieved his gun, and returned to the fight 
and fired multiple gunshots at the victim, de- 
fendant fled the scene, and he later told his 
accomplice that he had “emptied his clip” into 
the victim and traded the gun he used in the 
shooting for another weapon. State v. Hollis, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 63 
(Tenn. Crim. App. Jan. 28, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder where it showed that he pulled a con- 
cealed weapon out during a fight in a bar, he 
shot the unarmed victim three times while the 
victim was running away, and defendant ac- 
knowledged that he had to shoot over the large 
bouncer to continue firing at the victim. State v. 
Lumpkin, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 89 (Tenn. Crim. App. Feb. 9, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for premeditated first degree 
murder because the manner of the victim’s 
death, combined with the past acts of domestic 
violence and defendant’s actions after the mur- 
der, were sufficient to support the jury’s finding 
that defendant acted with premeditation when 
he killed the victim; the prior acts of domestic 
violence were evidence that defendant killed 
the victim with premeditation. State v. Moody, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 194 
(Tenn. Crim. App. Mar. 15, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 566 
(Tenn. Aug. 19, 2016). 
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Evidence supported defendant’s convictions 
for attempted first degree premeditated mur- 
der because defendant’s motive for the shooting 
in believing that one of the people in a house 
was responsible for someone breaking into de- 
fendant’s car and taking defendant’s property, 
defendant’s procurement of a weapon from de- 
fendant’s car and loading it, defendant’s re- 
peated use of the weapon by firing it into the 
house despite not being in immediate danger, 
and defendant’s concealment of the weapon 
after the shooting supported a finding of pre- 
meditation. State v. Moates, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 195 (Tenn. Crim. App. 
Mar. 16, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 545 (Tenn. Aug. 18, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder where 
it showed that the victim was defendant’s ex- 
girlfriend who he believed was pregnant with 
his child, he met the victim and led her to an 
abandoned house where his girlfriend was 
waiting, inside the house the victim was 
strangled, stabbed, and shot, the next day de- 
fendant was seen with a handgun that was the 
same caliber as the one used to shoot the 
victim, defendant confessed to witnesses to 
killing the victim in an abandoned house by 
shooting and stabbing her to death, and he 
made numerous phone calls and sent letters to 
fellow gang members and his girlfriend in- 
structing them to destroy evidence and coordi- 
nating their stories. State v. Hall, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 221 (Tenn. Crim. 
App. Mar. 29, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 599 (Tenn. Aug. 17, 
2016). 

Evidence that defendant admitting stabbing 
the victim and that defendant followed the 
victim into his bedroom under the pretext of 
engaging in sexual intercourse, procured a 
knife from his kitchen, stabbed the victim after 
he removed his prosthetic leg, and attempted to 
conceal the murder by setting fire to bed upon 
which she stabbed the victim and removing the 
knife and setting fire to it was sufficient to 
support defendant’s conviction for first degree 
premeditated murder. State v. McCollum, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 249 
(Tenn. Crim. App. Apr. 1, 2016), appeal denied, 
— §.W.3d —, 2016 Tenn. LEXIS 575 (Tenn. 
Aug. 18, 2016). 

Evidence was sufficient to convict defendant 
of the premeditated first degree murder of the 
first victim because defendant and the second 
victim broke up about a month before the 
shooting, and she moved in with the first vic- 
tim, who lived a few houses down; defendant 
had slashed the first victim’s tires, sent him 
threatening text messages, assaulted the sec- 
ond victim, and threatened to kill the first 
victim in the weeks leading up to the murder; 
and, when the first victim drove to defendant’s 
house to talk with him, defendant responded 
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that he had texted the first victim previously 
that he would kill him when he saw him again; 
and defendant then shot at least five times into 
the vehicle, striking the first victim twice in the 
chest. State v. Brown, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 274 (Tenn. Crim. App. Apr. 
12, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 653 (Tenn. Sept. 22, 2016). 

Evidence was sufficient to support defen- 
dant’s first-degree murder conviction where 
several witnesses placed him in the vicinity of 
the shooting and/or testified that defendant 
admitted shooting the victim, the victim was 
unarmed, they were not engaged in altercation 
immediately before the shooting, and defen- 
dant came to the neighborhood looking for the 
victim. State v. Jones, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 282 (Tenn. Crim. App. Apr. 
15, 2016), review denied and ordered not pub- 
lished, — S.W.38d —, 2016 Tenn. LEXIS 642 
(Tenn. Sept. 22, 2016). 

Evidence established that defendant inten- 
tionally killed the victim with premeditation; 
defendant was not armed during his original 
altercation with the victim, then later appeared 
without warning and shot the victim, who was 
unarmed, and the jury could have determined 
that sufficient time had passed for defendant to 
have acted after reflection and with premedita- 
tion, not with excitement and passion. State v. 
Johnson, — 8.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 338 (Tenn. Crim. App. May 4, 2016). 

Evidence was sufficient to support a convic- 
tion for first degree premeditated murder be- 
cause it was within the jury’s prerogative to 
reject testimony from experts that defendant 
lacked the mens rea required for this offense 
based on his intellect, brain injuries, and in- 
toxication by alcohol or drugs. The evidence 
showed that defendant and the victim had an 
extremely tumultuous relationship; moreover, 
he fled the crime scene after the stabbing and 
was ultimately detained by law enforcement in 
another state. State v. Blocker, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 372 (Tenn. Crim. 
App. May 18, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 650 (Tenn. Sept. 22, 
2016). 

Evidence was sufficient to convict defendant 
of first degree premeditated murder because he 
shot an unarmed victim in the head from a 
close distance while the victim held his hands 
in the air. Defendant told his mother he was 
going to shoot the victim in the face, and he had 
a calm demeanor before the shooting. State v. 
Levy, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. June 1, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
716 (Tenn. Sept. 26, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree murder based 
on aggravated child abuse where the jury could 
have inferred that she had a motive to kill her 
newborn twins to continue hiding the fact that 
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she had become pregnant, she made prepara- 
tions to hide the births, she hid evidence of the 
crime by cleaning the bathroom and hiding the 
laundry basket where one twin was found, and 
she knowingly treated the twins in a manner to 
inflict injury by placing her hand over their 
mouths and suffocating them. State v. Lowe, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 497 
(Tenn. Crim. App. July 12, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree premeditated 
murder because a rational jury could have 
found beyond a reasonable doubt that defen- 
dant acted with premeditation as defendant 
shot the victim twice after an argument, defen- 
dant testified that when a pistol jammed as 
defendant attempted to disengage its safety 
defendant picked up a rifle, loaded it, and shot 
the victim a third time, and that defendant shot 
the victim a fourth time in the face when the 
victim returned fire, resulting in the victim’s 
death. State v. Young, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 8 (Tenn. Crim. App. Jan. 9, 
2017). 

Evidence was sufficient to support defen- 
dant’s conviction for the first degree premedi- 
tated murder of defendant's spouse because 
defendant acted intentionally and with pre- 
meditation in that defendant, following an ar- 
gument with the victim, shot the door to the 
victim’s apartment multiple times and then 
kicked open the door. Once inside, defendant 
repeatedly fired a gun at the unarmed victim 
while the victim was retreating and begging for 
mercy, broke into the bathroom when the vic- 
tim hid in the bathroom, and shot the victim 
multiple times. State v. Durant, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 30 (Tenn. Crim. 
App. Jan. 18, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 311 (Tenn. May 18, 2017). 

While the jury was given an instruction on 
voluntary manslaughter, the jury found defen- 
dant guilty of first degree murder, and the 
evidence supported the conviction, as the vic- 
tim and defendant fought, there was a cooling- 
off period, then defendant asked the victim to 
come back over, where defendant beat the vic- 
tim to death once he fell asleep; the jury re- 
jected the theory that defendant was in a con- 
tinuous state of passion after the fight with no 
opportunity to reflect before killing the victim, 
and the jury could have found that defendant 
acted with premeditation. State v. Pike, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 52 
(Tenn. Crim. App. Jan. 25, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 264 
(Tenn. Apr. 12, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree pre- 
meditated murder because it showed that de- 
fendant pulled out a gun and pointed it at the 
victim, as the victim was driving away defen- 
dant fired two shots at him, defendant had 
tried to fire a third bullet while walking toward 
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the victim but his gun jammed, the victim 
never used his rifle during the altercation, after 
the shooting defendant washed his hands, se- 
creted the gun in a backpack, and hid from the 
police in a bathroom, and when the police found 
defendant’s gun it was fully loaded. State v. 
Puckett, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 227 (Tenn. Crim. App. Mar. 27, 2017). 

Evidence was sufficient to establish premedi- 
tation under T.C.A. § 39-13-202, and that de- 
fendant entered the victim’s apartment without 
her consent and with the intent to assault her, 
and that he killed the victim during the com- 
mission of an aggravated burglary, for purposes 
of T.C.A. § 39-14-4038; the victim had sharp 
force injuries, defendant admitted to entering 
the victim’s apartment without her consent, 
hitting her in the head with a hammer and 
stabbing her in the neck, then taking her purse 
and fleeing out a window, and he offered no aid 
to the victim. State v. Long, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 368 (Tenn. Crim. App. 
May 11, 2017). 

Evidence was sufficient to establish premedi- 
tation, that defendant entered the victim’s 
apartment without her consent and with the 
intent to assault her, and he killed her during 
the commission of an aggravated burglary 
where the victim had an order of protection 
against defendant, defendant attempted sui- 
cide after the murder, inside his apartment 
police found clothing with the victim’s blood on 
them and the victim’s purse, and defendant 
admitted hitting the victim several times in the 
head with a hammer, stabbing her in the neck, 
and taking her purse. State v. Long, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 609 (Tenn. 
Crim. App. July 11, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 775 (Tenn. Nov. 
16, 2017). 

Evidence that defendant was angry at the 
victim because he blamed the victim for a failed 
robbery; as they returned from the failed rob- 
bery, defendant stopped the car and ordered the 
victim and others out of the car; defendant used 
a deadly weapon to shoot the unarmed victim 
four times, one of which was with the muzzle of 
the gun pressed to the victim’s cheek; and after 
the shooting, defendant left the scene was suf- 
ficient for the jury to infer that defendant acted 
with premeditation. State v. Banks, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 733 (Tenn. 
Crim. App. Aug. 17, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 868 (Tenn. Dec. 8, 
2017). 

Evidence that defendant drove by, stopped 
and looked at the victim and another, and 
started shooting at them from the car was 
sufficient evidence that defendant acted with 
premeditation, as required for convictions for 
first degree murder and attempted first degree 
murder. State v. Linzy, — $.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 737 (Tenn. Crim. App. Aug. 
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18, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 786 (Tenn. Nov. 16, 2017). 

Defendant’s challenge to the sufficiency of 
the evidence of premeditation lacked merit, as 
the evidence established that defendant fired a 
deadly weapon upon four unarmed victims and 
there was no indication of provocation on the 
part of any of the victim. State v. Clayton, — 
S.W.3d —, 2017 Tenn. LEXIS 723 (Tenn. Nov. 
2002017). 

Evidence presented at trial supported the 
jury’s finding of premeditation in the shooting 
death of the victim because the victim was 
unarmed when the victim was killed, defendant 
did not render aid and immediately fled the 
scene after firing shots at the victim, eyewit- 
ness testified that three to four shots were fired 
without any provocation from the victim, and 
the victim was shot in the back. State v. Davis, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 54 
(Tenn. Crim. App. Jan. 26, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder because the State presented numerous 
circumstances from which the jury could infer 
premeditation, as defendant procured a 
weapon, used the weapon on the unarmed vic- 
tim, his estranged wife, he returned the 
weapon to the closet after the killing, and he 
was calm immediately after the killing. In 
addition, his telling his son to get away because 
he did not need to see it shortly before the 
shooting could have been construed as a decla- 
ration to kill the victim, and multiple witnesses 
testified that defendant was upset about the 
victim’s partying, staying away from home, her 
involvement with other men, and her refusal to 
sign the papers for an uncontested divorce. 
State v. Alston, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 92 (Tenn. Crim. App. Feb. 8, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree murder, at- 
tempted first-degree murder, and unlawful em- 
ployment of a firearm during the commission of 
a dangerous felony because two witnesses tes- 
tified that defendant and the intended victim 
were arguing immediately before the shooting, 
a witness saw defendant walk out of his home 
with a gun and shoot at the intended victim, 
the witness then saw the victim fall to the 
ground after the shot was fired, and two wit- 
nesses testified that before the shooting defen- 
dant told them to get out of the way because he 
was about to shoot the intended victim. State v. 
Williamson, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 350 (Tenn. Crim. App. May 4, 
2018). 

Evidence defendant wanted revenge for the 
victim’s stealing his bicycle and damaging his 
tent, was the last person seen with the victim, 
and told a witness he cut the victim’s throat to 
keep him from screaming was sufficient evi- 
dence of premeditation. State v. Warner, — 
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S.W.3d —, 2018 Tenn. Crim. App. LEXIS 353 
(Tenn. Crim. App. May 9, 2018). 


24. Evidence Insufficient. 

Evidence that failed to establish the ele- 
ments of intent, premeditation, and delibera- 
tion did not support a conviction for first degree 
murder under the 1991 version of T.C.A. § 39- 
13-202, where the victim, defendant’s infant 
child, died of malnutrition and dehydration. 
State v. Bordis, 905 S.W.2d 214, 1995 Tenn. 
Crim. App. LEXIS 146 (Tenn. Crim. App. 1995). 

Evidence was insufficient to sustain defen- 
dant’s first-degree premeditated murder con- 
viction, where there was no evidence of a 
weapon being recovered from the person of the 
victim; however, a handgun which he was 
known to carry in his pocket was never recov- 
ered. There was no evidence that defendant 
was calm after returning from the motel; in 
fact, he was shaken and pale, and given the 
lack of strong circumstantial proof of premedi- 
tation, defendant’s conviction of first-degree 
premeditated murder could not stand. State v. 
Winters, 137 S.W.3d 641, 2003 Tenn. Crim. 
App. LEXIS 944 (Tenn. Crim. App. 2003), ap- 
peal denied, — S.W.3d —, 2004 Tenn. LEXIS 
298 (Tenn. Mar. 22, 2004). 

Evidence was insufficient to sustain defen- 
dant’s premeditated first degree murder convic- 
tion where, although the record reflected that 
defendant shot the unarmed victim twice in the 
back of his head, the pathologist was unable to 
ascertain the locations of the parties at the time 
of the shooting but opined that the muzzle was 
more than three feet away from the victim’s 
head; based upon the evidence, the evidence did 
not show that defendant killed the victim ex- 
ecution-style while the victim was kneeling, he 
did not clean the apartment where the killing 
occurred, nor did he bring with him any of the 
items he used to attempt to conceal the crime. 
State v. Jackson, 173 S.W.3d 401, 2005 Tenn. 
LEXIS 788 (Tenn. 2005). 

Where defendant threw a rock from an inter- 
state resulting in the death of a passenger in a 
vehicle traveling under the overpass, the rock 
was not a “device” for purposes of T.C.A. § 39- 
13-202(a)(3); the evidence was insufficient to 
sustain defendant’s conviction for first degree 
murder. State v. Morgan, 271 S.W.3d 217, 2008 
Tenn. Crim. App. LEXIS 3 (Tenn. Crim. App. 
Jan. 7, 2008). 

Evidence was insufficient to show that defen- 
dant killed the victim with premeditation be- 
cause the state presented no evidence that 
defendant made declarations of an intent to kill 
the victim, that he procured and used a deadly 
weapon on the unarmed victim, that the man- 
ner of the killing was particularly cruel, that he 
inflicted multiple wounds upon the victim, or 
that he prepared before the murder to conceal 
the crime. State v. Climer, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 914 (Tenn. Crim. App. 
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Dec. 14, 2011), modified, 400 S.W.3d 537, 2013 
Tenn. LEXIS 354 (Tenn. Apr. 19, 2013). 

Evidence was insufficient to support defen- 
dant’s conviction for attempted aggravated rob- 
bery and first degree murder committed in the 
perpetration of an attempted aggravated rob- 
bery because proof that the victim was shot 
with the same caliber weapon defendant admit- 
ted using and that two males were seen fleeing 
just after the murder corroborated defendant’s 
admission that he shot the victim. Nothing, 
however, corroborated defendant’s admission 
that he went to the victim’s residence to rob 
him. State v. Bishop, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 171 (Tenn. Crim. App. Mar. 
14, 2012), rev'd, 4381 S.W.3d 22, 2014 Tenn. 
LEXIS 189 (Tenn. Mar. 6, 2014). 

Evidence was insufficient to sustain a convic- 
tion for attempted first degree murder because 
there was no evidence that the accomplice as- 
sisted defendant in planning defendant’s re- 
turn to the cabin, other than suggesting defen- 
dant obtain a gun; there was likewise no 
evidence that the accomplice asked to hold 
defendant’s gun or that he indicated he in- 
tended to shoot anyone. State v. Dickson, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 397 
(Tenn. Crim. App. June 14, 2012), affd in part, 
revd in part, 413 S.W.3d 735, 2013 Tenn. 
LEXIS 777 (Tenn. Oct. 8, 2013). 

The state failed to adduce sufficient proof to 
establish that defendant killed the victim with 
premeditation where there was no proof in the 
record indicating that defendant procured or 
used a deadly weapon on the victim; no proof 
that defendant ever declared an intent to kill 
the victim; no proof of preparations to conceal 
the crime prior to committing it; and no proof 
that defendant destroyed or secreted evidence 
of the killing. State v. Larkin, 443 S.W.3d 751, 
2013 Tenn. Crim. App. LEXIS 297 (Tenn. Crim. 
App. Mar. 28, 2013). 


25. Jury Instructions. 

In a prosecution for first degree murder, jury 
instructions that failed to differentiate between 
premeditation and deliberation were erroneous 
and the error was not harmless. State v. 
Brooks, 880 S.W.2d 390, 1993 Tenn. Crim. App. 
LEXIS 616 (Tenn. Crim. App. 1993), rehearing 
denied, — S.W.2d —, 1993 Tenn. Crim. App. 
LEXIS 761 (Tenn. Crim. App. Nov. 18, 1993). 

The trial court did not err in instructing the 
jury to consider the age of the victim as an 
aggravating factor under § 39-13-204()(1) in 
sentencing defendant convicted of first-degree 
murder for reckless killing of a child less that 
sixteen years of age under former subdivision 
(a)(4) of this section. State v. Lacy, 983 S.W.2d 
686, 1997 Tenn. Crim. App. LEXIS 1175 (Tenn. 
Crim. App. 1997). 

Erroneous instruction as to the malice re- 
quired for a conviction of premeditated and 
deliberate murder was harmless as to convic- 
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tion for felony murder. Workman v. Bell, 160 
F.3d 276, 1998 U.S. App. LEXIS 27685 (6th Cir. 
1998), cert. denied, 528 U.S. 913, 120S. Ct. 264, 
145 L. Ed. 2d 221, 1999 U.S. LEXIS 6420 
(1999). 

In felony murder trial where defendant as- 
serted that codefendants coerced the defendant 
into shooting victim, defendant was not en- 
titled to a diminished capacity instruction 
through a duress defense because defendant’s 
mental state was not in issue and the trial court 
did properly instruct the jury on the law of 
duress. State v. Webster, 81 S.W.3d 244, 2002 
Tenn. Crim. App. LEXIS 121 (Tenn. Crim. App. 
2002). 

In a criminal prosecution for first degree 
murder under T.C.A. § 39-13-202(a)(3), the 
trial court’s jury instruction that the term “de- 
structive device” could mean anything adapted 
for destruction or anything capable of causing 
destruction was erroneous. State v. Morgan, 
271 S.W.3d 217, 2008 Tenn. Crim. App. LEXIS 
3 (Tenn. Crim. App. Jan. 7, 2008). 

In defendant’s trial on a charge of first degree 
premeditated murder, T.C.A. § 39-13-202, the 
trial court properly refused to instruct the jury 
on defense of a third person, T.C.A. § 39-11- 
612, because the evidence fairly raised the 
possibility that defendant acted in self-defense 
when he fired his shotgun at the victim, but the 
evidence did not fairly raise the possibility that, 
at the moment he fired the weapon, defendant 
believed that pulling the trigger was “immedi- 
ately necessary” to protect a third person, 
T.C.A. § 39-11-612(2); at trial, defendant con- 
sistently described his mental state, at the 
moment of pulling the trigger, as one of self- 
defense. State v. Hawkins, 406 S.W.3d 121, 
2013 Tenn. LEXIS 497 (Tenn. June 20, 2013). 

Despite defendant’s referring to the trial 
court’s instruction as a material modification of 
the criminal responsibility and first degree 
murder instructions already given, it was in 
fact an accurate supplemental instruction in 
response to the jury’s question, plus the trial 
court did admonish the jury not to place undue 
emphasis on the instruction. State v. Walls, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 263 
(Tenn. Crim. App. Apr. 7, 2016), rev’d, — S.W.3d 
—, 2017 Tenn. LEXIS 719 (Tenn. Nov. 9, 2017). 

Any error in the jury instruction on aggra- 
vated burglary supporting the charge of felony 
murder based on burglary where the indict- 
ment charged attempted burglary was harm- 
less, because the State was held to a higher 
burden and the evidence showed that defen- 
dant entered the victim’s habitation without 
her consent and with the intent to commit an 
assault. State v. Rivera, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 345 (Tenn. Crim. App. 
May 6, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 695 (Tenn. Sept. 23, 2016). 

Defendant did not present any proof that the 
marijuana he smoked impacted his ability to 
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form the mental state required for first degree 
murder, and he testified in detail about what 
happened and that he shot the victim for raping 
his girlfriend; thus, the trial court did not err by 
refusing to give the instruction regarding vol- 
untary intoxication. State v. Reynolds, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 174 
(Tenn. Crim. App. Mar. 9, 2017), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 496 (Tenn. 
Aug. 16, 2017). 

In defendant’s first-degree murder trial, the 
jury was properly instructed on the offenses of 
second degree murder and voluntary man- 
slaughter and thus the trial court did not err in 
denying the requested instruction; the instruc- 
tions mirrored the statutory definitions, plus 
the trial court substantially comported with 
pattern jury instructions. State v. Reynolds, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 174 
(Tenn. Crim. App. Mar. 9, 2017), appeal denied, 
— §$.W.3d —, 2017 Tenn. LEXIS 496 (Tenn. 
Aug. 16, 2017). 

The evidence showed that one of the defen- 
dants was an active participant in the beating, 
robbery, and kidnapping of the victim so that 
the facilitation instructions which the defen- 
dant requested were not necessary. State v. 
Buford, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 181 (Tenn. Crim. App. Mar. 7, 2018). 


26. Sentencing. 

The enabling provision of the 1993 act, which 
clearly states that the amendment applies to 
offenses committed after July 1, 1993, controls 
over the more general provisions of T.C.A. 
§§ 39-13-204(k) and 39-11-112 and the option 
of sentencing a defendant to life in prison 
without parole was thus not available to the 
jury where the crime was committed before 
July 1, 1993. State v. Cauthern, 967 S.W.2d 
726, 1998 Tenn. LEXIS 161 (Tenn. 1998), cert. 
denied, Cauthern v. Tennessee, 525 U.S. 967, 
119 S. Ct. 414, 142 L. Ed. 2d 336, 1998 U.S. 
LEXIS 6941 (1998). 

The punishment of life without parole avail- 
able under T.C.A. § 39-13-202 is specifically 
limited to offenses committed after July 1, 
1993. Stephenson v. Carlton, 28 S.W.3d 910, 
2000 Tenn. LEXIS 534 (Tenn. 2000). 

Notwithstanding an agreement between the 
parties, defendant’s sentence of life without 
parole for first degree murder committed in 
1989 was illegal because it was not an autho- 
rized punishment at the time of the offense. 
Stephenson v. Carlton, 28 S.W.3d 910, 2000 
Tenn. LEXIS 534 (Tenn. 2000). 

When a prisoner committed the crimes of 
murder, T.C.A. § 39-13-202, and armed rob- 
bery, T.C.A. § 39-13-402, in 1986, the prisoner 
knew that violations of the prison disciplinary 
rules could put the prisoner at risk of serving a 
longer period of time before becoming eligible to 
be considered for parole and, accordingly, nei- 
ther the 1989 nor the 1996 changes in the 
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prison’s disciplinary policy deprived the pris- 
oner of a pre-existing right or enhanced the 
punishment for the prisoner’s 1986 crimes be- 
yond the punishment authorized by T.C.A. 
§ 40-35-501(h); thus, applying the 1989 and 
1996 versions of prison policy to the prisoner for 
the disciplinary offenses of escape and assault 
committed in 1989 and 1997 did not run afoul of 
the federal or state Ex Post Facto Clauses, U.S. 
Const., art. I, § 10, cl. 1 and Tenn. Const. art. I, 
§ 11. Utley v. Tenn. Dep’t of Corr., 118 S.W.3d 
705, 2003 Tenn. App. LEXIS 325 (Tenn. Ct. 
App. 2008). 

As evidence of defendant’s guilt was over- 
whelming, his convictions of two counts of first 
degree murder were affirmed, but due to im- 
proper striking of jurors, prejudicial errors in 
the admission of evidence, and improper com- 
ments by the prosecution during the guilt and 
penalty phases, his death sentences were set 
aside and the case was remanded for a new 
penalty hearing. State v. Sexton, 368 S.W.3d 
371, 2012 Tenn. LEXIS 377 (Tenn. May 29, 
2012). 

Inmate’s claim that he was ineligible for the 
death penalty under T.C.A. § 39-13-203 did not 
qualify as an actual innocence claim under 
T.C.A. § 40-30-117(a)(2) as: (1) to qualify as 
actually innocent, the inmate had to show ac- 
tual innocence of the underlying crimes; (2) 
there was no separate offense in Tennessee for 
capital murder; (3) the inmate had pled guilty 
to first-degree murder under T.C.A. § 39-18- 
202; and (4) under T.C.A. § 39-13-204G), the 
death penalty was a sentencing consideration 
for first-degree murder. Keen v. State, 398 
S.W.3d 594, 2012 Tenn. LEXIS 932 (Tenn. Dec. 
20, 2012), cert. denied, Keen v. Tennessee, 187 
L. Ed. 2d 120, 134 S. Ct. 176, — U.S. —, 2013 
U.S. LEXIS 7234 (U.S. Oct. 7, 2013). 

Petitioner’s two consecutive life sentences to 
run concurrently with nine fifteen-year sen- 
tences did not violate Miller v. Alabama be- 
cause neither the individual sentences nor the 
effective sentence was mandatory, as the trial 
court required to give individualized consider- 
ation to both the offender, including his youth, 
and the offense when crafting petitioner’s effec- 
tive sentence. Lowe-Kelley v. State, 2016 Tenn. 
Crim. App. LEXIS 143 (Tenn. Crim. App. Feb. 
24, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 488 (Tenn. June 23, 2016). 

Trial court acted within its discretion in or- 
dering consecutive sentences as to defendant’s 
life sentence for murder and a prior sentence, 
as the record supported that trial court’s find- 
ings with regard to defendant’s extensive re- 
cord of criminal activity, plus the trial court 
considered the principles and purposes of sen- 
tencing and found that the aggregate length of 
the sentences was reasonably related to the 
seriousness of the offense. State v. Crockett, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 150 
(Tenn. Crim. App. Feb. 29, 2016), appeal de- 
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nied, — S.W.3d —, 2016 Tenn. LEXIS 486 
(Tenn. June 23, 2016). 

Trial court did not abuse“its discretion when 
it found that defendant was a dangerous of- 
fender and imposed partial consecutive sen- 
tencing in connection with his convictions of 
aggravated child abuse, aggravated child ne- 
glect, and felony murder; defendant was re- 
sponsible for the care of the victim, who suf- 
fered bruises all over his body as well as a 
severe brain injury from a beating, and as his 
symptoms worsened, defendant did not seek 
medical attention. State v. Starner, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 295 (Tenn. 
Crim. App. Apr. 20, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 570 (Tenn. Aug. 
18, 2016). 

In sentencing the first defendant, the trial 
court did not err in sentencing him to life 
imprisonment for first degree felony murder 
and 25 years for especially aggravated robbery 
and in ordering that he should serve his sen- 
tences consecutively because the first and sec- 
ond defendant had planned the robbery, ob- 
tained a weapon, and gone to the apartment 
building where the victim lived, looking for 
someone to prey on; defendants shot the victim 
multiple times at point blank range; each de- 
fendant was a leader in the offenses; the first 
defendant was a dangerous offender who had 
little or no regard for human life and did not 
hesitate in committing a crime in which the 
risk to human life was high; and he had exhib- 
ited no remorse for his crimes. State v. Jones, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 311 
(Tenn. Crim. App. Apr. 15, 2016), appeal denied, 
— §.W.3d —, 2016 Tenn. LEXIS 578 (Tenn. 
Aug. 18, 2016). 

In a case where defendant was convicted of 
first degree felony murder during perpetration 
of aggravated child abuse or neglect, trial coun- 
sel was not ineffective in failing to object to a 
sentence of life imprisonment without first 
holding a sentencing hearing as a life sentence 
was the minimum sentence allowed for first 
degree felony murder; and in failing to object to 
the trial court’s imposition of an illegal sen- 
tence because a sentence of life imprisonment 
was not an indefinite amount of time; and the 
trial court was not required to specify a term of 
years when sentencing a defendant to life im- 
prisonment. Blake v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 554 (Tenn. Crim. App. 
July 27, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 896 (Tenn. Nov. 22, 2016). 

Defendant’s sentence was not illegal because, 
waiver notwithstanding, defendant’s sentence 
of life imprisonment was mandatory based on 
his conviction for first degree felony murder; 
and his two 20-year sentences for each count of 
especially aggravated burglary were within 
their applicable ranges. Fields v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 742 
(Tenn. Crim. App. Sept. 29, 2016), appeal de- 
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nied, — $.W.3d —, 2017 Tenn. LEXIS 21 (Tenn. 
Jan. 19, 2017). 

Evidence supported the imposition of defen- 
dant’s sentence of life without the possibility of 
parole for each premeditated murder charge 
because defendant killed two people and 
wounded a third. Moreover, although defen- 
dant relied on defendant’s history of gainful 
employment and presented evidence that de- 
fendant was raised in a broken home and had a 
major depressive disorder, defendant did not 
show that the sentence was arbitrary, so as to 
constitute a gross abuse of the jury’s discretion. 
State v. Pruitt, 510 S.W.3d 398, 2016 Tenn. 
LEXIS 980 (Tenn. Dec. 30, 2016). 

Trial court did not abuse its discretion in 
ordering the defendant’s sentence for first de- 
gree felony murder under T.C.A. § 39-13- 
202(a)(2) to be served consecutively under 
T.C.A. § 40-35-115(a) to his previously imposed 
federal sentence; defendant could not have re- 
ceived concurrent sentencing unless the trial 
court found that good cause existed, but such 
did not exist, given his extensive criminal his- 
tory of property crimes along with his ex- 
tremely limited employment history. State v. 
Hopkins, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 859 (Tenn. Crim. App. Sept. 22, 2017). 

Defendant’s sentence of life imprisonment 
did not violate the prohibition against cruel and 
unusual punishment; the United States Su- 
preme Court has held that while the Eighth 
Amendment prohibits a State from imposing a 
life without parole sentence on a juvenile non- 
homicide offender, it does not require the State 
to release that offender during his or her natu- 
ral life. State v. Collins, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 295 (Tenn. Crim. App. 

Apr. 18, 2018). 
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27. Inconsistent Verdicts. 

Jury’s verdict convicting defendant of felony 
murder but acquitting him of aggravated bur- 
glary, though inconsistent, did not entitle de- 
fendant to relief from his felony murder convic- 
tion as the evidence was sufficient to support 
defendant’s convictions for felony murder dur- 
ing the commission of an aggravated burglary 
and aggravated criminal trespass; thus, the 
court would not speculate about the jury’s rea- 
soning because the evidence supported findings 
of guilt with regard to both offenses. State v. 
Snipes, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 346 (Tenn. Crim. App. Apr. 12, 2013), 
cert. denied, Snipes v. Tennessee, 187 L. Ed. 2d 
796, 1348. Ct. 920, — U.S. —, 2014 U.S. LEXIS 
94 (U.S. 2014). 

Even if the jury’s finding that defendant was 
not guilty of especially aggravated kidnapping 
was inconsistent with its finding of guilt as to 
felony murder during the perpetration of a 
kidnapping, the verdict could stand. State v. 
Rivera, — $.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 345 (Tenn. Crim. App. May 6, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
695 (Tenn. Sept. 23, 2016). 


28. Merger. 

Trial court did not err by entering two sepa- 
rate judgments for defendant’s first degree pre- 
meditated murder and felony murder convic- 
tions; when the jury returns guilty verdicts on 
multiple offenses that eventually will be 
merged, the best practice is for the trial court to 
impose a sentence on each count and reflect the 
sentence on the respective uniform judgment 
document. State v. Moody, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 194 (Tenn. Crim. App. 
Mar. 15, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 566 (Tenn. Aug. 19, 2016). 


39-13-202. First degree murder. [Effective on January 1, 2019. See the 
version effective until January 1, 2019.] 


(a) First degree murder is: 


(1) A premeditated and intentional killing of another; 

(2) A killing of another committed in the perpetration of or attempt to 
perpetrate any first degree murder, act of terrorism, arson, rape, robbery, 
burglary, theft, kidnapping, physical abuse in violation of $ 71-6-119, aggra- 
vated neglect of an elderly or vulnerable adult in violation of $ 39-15-508, 
aggravated child abuse, aggravated child neglect, rape of a child, aggravated 


rape of a child or aircraft piracy; or 


(3) A killing of another committed as the result of the unlawful throwing, 
placing or discharging of a destructive device or bomb. 

(b) No culpable mental state is required for conviction under subdivision 

(a)(2) or (a)(3), except the intent to commit the enumerated offenses or acts in 


those subdivisions. 


(c) A person convicted of first degree murder shall be punished by: 


(1) Death; 
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(2) Imprisonment for life without possibility of parole; or 
(3) Imprisonment for life. i 
(d) As used in subdivision (a)(1), “premeditation” is an act done after the 
exercise of reflection and judgment. “Premeditation” means that the intent to 
kill must have been formed prior to the act itself. It is not necessary that the 
purpose to kill preexist in the mind of the accused for any definite period of time. 
The mental state of the accused at the time the accused allegedly decided to kill 
must be carefully considered in order to determine whether the accused was 


sufficiently free from excitement and passion as to be capable of premeditation. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 15; 
1991; ch. 377, § 2; 1993. ch. 338, $\\1;:1993, ch; 
473, § 1; 1994, ch. 883, § 1; 1995, ch. 460, § 1; 
1998, ch. 1040, § 3; 2002, ch. 849, § 2a; 2007, 
ch. 158, § 2; 2018, ch. 1050, § 6. 


Compiler’s Notes. 

Acts 1993, ch. 473, § 16 provided that the 
amendment by that act shall apply to all of- 
fenses committed on or after July 1, 1993. 

Acts 2018, ch. 1050, § 1 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Elderly and 
Vulnerable Adult Protection Act of 2018.” 

Acts 2018, ch. 1050, § 17 provided that the 
act, which amended this section, shall apply to 
acts committed on or after January 1, 2019. 


Amendments. 

The 2018 amendment, effective January 1, 
2019, inserted “, physical abuse in violation of 
§ 71-6-119, aggravated neglect of an elderly or 
vulnerable adult in violation of § 39-15-508” in 
(a)(2). 


Effective Dates. 

Acts 2018, ch. 1050, § 17. January 1, 2019; 
provided that for purposes of promulgating 
rules the act took effect May 21, 2018. 


Cross-References. 
Abuse, neglect, or sexual abuse, § 37-5-512. 
Airport and aircraft security, § 39-17-109. 
Arson, title 39, ch. 14, part 3. 
Burglary, title 39, ch. 14, part 4. 
Child abuse, title 39, ch. 15, part 4. 
Criminal attempt, § 39-12-101. 
Criminal Sentencing Reform Act, title 40, ch. 
35) 
Culpability, title 39, ch. 11, part 3. 
Kidnapping, title 39, ch. 13, part 3. 
Post-conviction DNA analysis, title 40, ch. 30, 
part 3. 


Robbery, title 39, ch. 13, part 4. 

Sexual offenses, title 39, ch. 13, part 5. 

Terrorism Prevention and Response Act, title 
39, ch. 13, part 8. 

Theft, title 39, ch. 14, part 1. 

Transfer from juvenile court, sentence of 
death prohibited, § 37-1-134. 

Use of force defending residence against in- 
truder, § 39-11-611. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 4.3, 15.9, 32.30. 

Tennessee Jurisprudence, 2 Tenn. Juris, Ap- 
peal and Error, §§ 151, 190, 233; 11 Tenn. 
Juris., Evidence, §§ 80.1, 185; 14 Tenn. Juris., 
Homicide, §§ 2, 6, 8, 9, 13-17. 


Law Reviews. 

Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 

Criminal Attempt — Murder Two: The Law 
in Tennessee After State v. Kimbrough (Bar- 
bara Kritchevsky), 28 U. Mem. L. Rev. 3 (1997). 

Criminal Procedure — Capital Punishment 
— Motions to Reopen Petitions for Post-Convic- 
tion Relief, 81 Tenn. L. Rev. 389 (2014). 

Recent Developments — Tennessee Homicide 
Law, 60 Tenn. L. Rev. 675 (1993). 

Tennessee’s Death Penalty: An Overview of 
the Procedural Safeguards, 31 U. Mem. L. Rev. 
779 (2001). 

The Trexler Saga: Hale & Middlebrooks 
(Gary R. Wade), 23 Mem. St. U.L. Rev. 319 
(1993). 


Attorney General Opinions. 
Constitutionality, OAG 94-31 (3/14/94). 
Minimum length of service for life sentences 

after July 1, 1995, OAG 97-098 (7/1/97). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. In General. 
3. Double Jeopardy. 


. Elements. 
—Deliberation. 
—Premeditation. 
Sufficiency of Indictment. 
. Lesser Included Offenses. 
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9. —Facilitation of Felony Murder. 

10. Felony Murder. 

11. —Lesser Included Offenses. 

12. —Child Abuse. 

13. Election of Offenses. 

14, Mutually Exclusive Offenses Not Found. 
15. Aggravating Circumstances. 

16. Burden of Proof. 

17. Evidentiary Rulings. 

18. —Admissibility. 

19. —Photographs of Victim. 

20. Evidence Sufficient. 

21. —Identity. 

22. —Attempted First Degree Murder. 
23. —Premeditation. 

24. Evidence Insufficient. 

25. Jury Instructions. 

26. Sentencing. 

27. Inconsistent Verdicts. 

28. Merger. 


1. Constitutionality. 

Convictions for both first degree murder and 
armed robbery could stand even when the con- 
victions arose out of the same incident, where 
the indictment, in common law form, charges 
that the murder was willful, deliberate, pre- 
meditated, and malicious. The test for the ap- 
plication of double jeopardy principles is 
whether there is a separate indictment for 
murder in the common law form. Where there 
was, both the first degree murder conviction 
and that of armed robbery could stand. Welch v. 
State, 836 S.W.2d 586, 1992 Tenn. Crim. App. 
LEXIS 253 (Tenn. Crim. App. 1992), appeal 
denied, — S.W.2d —, 1992 Tenn. LEXIS 370 
(Tenn. May 26, 1992). 

The automatic imposition of a life sentence 
upon a conviction of first degree murder, where 
the death penalty is not sought, is not arbitrary 
or irrational in violation of the equal protection 
clause. State v. Ray, 880 S.W.2d 700, 1993 Tenn. 
Crim. App. LEXIS 253 (Tenn. Crim. App. 1993). 

The statutory form of first degree murder 
committed while in the perpetration of a desig- 
nated felony is a legitimate and constitutional 
legislative function; thus, even though a show- 
ing of premeditation, deliberation, and intent to 
kill is not required for conviction of felony 
murder in the first degree, and defendant can- 
not rely on certain defenses afforded defen- 
dants and charged with other forms of first 
degree murder, there is no denial of due pro- 
cess. State v. Walker, 893 S.W.2d 429, 1995 
Tenn. LEXIS 26 (Tenn. 1995). 

Because the statute clearly provides more 
than ample fair warning to a defendant con- 
cerning what conduct is prohibited, the statute 
is not void for vagueness. State v. Torres, 82 
S.W.3d 236, 2002 Tenn. LEXIS 336 (Tenn. 
2002). 


2. In General. 
Prior to the 1998 amendment of T.C.A. § 39- 
13-202(a)(2), which added the term “aggra- 
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vated child neglect,” the legislature intended 
for the term “child abuse”, as used in T.C.A. 
§ 39-13-202(a)(2), to include child neglect. 
State v. Hodges, 7 S.W.3d 609, 1998 Tenn. Crim. 
App. LEXIS 1286 (Tenn. Crim. App. 1998). 


3. Double Jeopardy. 

After a mistrial, double jeopardy did not 
preclude a retrial on the charge of conspiracy to 
commit first degree murder after a conviction 
on the charge of criminal responsibility for 
criminally negligent homicide because the ele- 
ments were not the same under the test in 
Blockburger v. United States, 284 U.S. 299, 304, 
652i Sa-Ct. 180,182, 76) Ly Ed.1306; 1932 U.S; 
LEXIS 875 (1932). State v. Myers, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 38 (Tenn. Crim. 
App. Jan. 19, 2007). 

Where the child abuse murder statute under 
which defendant was convicted, former § 39-2- 
202(a)(2) (Supp. 1988), was declared unconsti- 
tutional, and evidence presented at trial would 
have supported conviction of lesser included 
offenses, the state and federal constitutions’ 
prohibitions against double jeopardy did not 
preclude the state from retrying defendant on 
the lesser included offenses. State v. Maupin, 
859 S.W.2d 3138, 1993 Tenn. LEXIS 288 (Tenn. 
1993); 

Defendant’s sentences of incarceration and 
death did not constitute multiple punishments 
for the same conduct in violation of the U.S. 
Const. amend. 5 because the Blockburger test 
was satisfied, as first-degree murder under 
T.C.A. § 39-13-202(a)(1) required proof of a 
killing but did not require proof of an argument 
to commit a killing, as required under T.C.A. 
§ 39-12-103(a). State v. Stephenson, 195 
S.W.3d 574, 2006 Tenn. LEXIS 454 (Tenn. 
2006). 

The first degree murder statute is intended 
to deter premeditated, intentional killings, 
while the conspiracy statute is intended to 
deter agreements to commit any criminal of- 
fense. Accordingly, the double jeopardy clause 
of the Tennessee Constitution was not violated 
by sentencing the defendant for both con- 
spiracy and first degree murder or by applying 
the T.C.A. § 39-13-204(i)(4) aggravating cir- 
cumstance to impose the death penalty for the 
murder of defendant’s wife.State v. Stephenson, 
195 S.W.3d 574, 2006 Tenn. LEXIS 454 (Tenn. 
2006). 

Double Jeopardy Clause, U.S. Const. amend. 
V, and Tenn. Const. art. I, § 10 barred defen- 
dant’s retrial on first-degree premeditated mur- 
der after the conviction was reversed by the 
appellate court for insufficient evidence, the 
appellate court reduced the conviction to sec- 
ond-degree murder, the state did not appeal, 
and the state’s highest court reversed the sec- 
ond-degree murder and abuse of a corpse con- 
victions; defendant could be tried again for 
second-degree murder and abuse of a corpse. 
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State v. Climer, 400 S.W.3d 537, 2013 Tenn. 
LEXIS 354 (Tenn. Apr. 19, 2013). 


4, Elements. 

Malice and an intent to kill are not elements 
of felony murder. State v. Bane, 853 S.W.2d 483, 
1993 Tenn. LEXIS 148 (Tenn. 1993), cert. de- 
nied, Tennessee v. Bane, 510 U.S. 1040, 114 S. 
Ct. 682, 126 L. Ed. 2d 650, 1994 U.S. LEXIS 63 
(1994). 

Where the state bore the burden of proving 
defendant sane beyond a reasonable doubt and 
failed to present any relevant evidence which 
addressed an essential element of the legal test 
of insanity, murder conviction was repugnant 
to due process and warranted reversal. State v. 
Hammock, 867 S.W.2d 8, 1993 Tenn. Crim. App. 
LEXIS 292 (Tenn. Crim. App. 1993), rehearing 
denied, State v. Hammock, 867 S.W.2d 8, 1993 
Tenn. Crim. App. LEXIS 388 (Tenn. Crim. App. 
1993). 

Indictment for first degree murder resulting 
from aggravated child abuse did not have to 
allege the culpable mental state required for 
aggravated child abuse, since the indictment 
did allege the mens rea required for first degree 
murder. State v. Roberson, 988 S.W.2d 690, 
1998 Tenn. Crim. App. LEXIS 107 (Tenn. Crim. 
App. 1998). 

The law does not require that the felony 
necessarily precede the murder in order to 
support a felony murder conviction as long as 
the intent to commit the underlying felony 
existed prior to or concurrent with the commis- 
sion of the act causing the victim’s death. State 
v. Buggs, 995 S.W.2d 102, 1999 Tenn. LEXIS 
707 (Tenn. 1999). 

On retrial after defendant was convicted of 
felony murder where the court found that the 
victims were shot to death in their home during 
the commission of an aggravated burglary, and 
his conviction for aggravated burglary was af- 
firmed on appeal but his conviction for felony 
murder was reversed, the prosecution was not 
permitted to use collateral estoppel against the 
defendant to establish the underlying offense of 
aggravated burglary; this would violate defen- 
dant’s right to trial by jury as to every element 
of the charged offense. State v. Scarbrough, 181 
S.W.3d 650, 2005 Tenn. LEXIS 1044 (Tenn. 
2005). 

Although defendant asserted that because of 
a mental disease or defect he was unable to 
form the requisite culpable mental states for 
the offense of attempted first degree premedi- 
tated murder, the State presented substantial 
proof showing defendant was capable of form- 
ing the culpable mental states required because 
defendant and victim had been arguing about 
their divorce the day of the attack; just before 
the attack, defendant, in a very calm, rational 
voice told the unarmed victim that when he 
started hitting her she was not going to get up 
and that he was going to kill her; and defen- 
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dant’s protracted 9-1-1 call showed his calm- 
ness immediately after the attack. State v. 
Halliburton, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 907 (Tenn. Crim. App. Dec. 6, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 219 (Tenn. Apr. 13, 2017). 


5. —Deliberation. 

Even if intent (or purpose to kill) and pre- 
meditation (design) may be formed in an in- 
stant, deliberation requires some period of re- 
flection, during which the mind is free from the 
influence of excitement, or passion. State v. 
Brown, 836 S.W.2d 530, 1992 Tenn. LEXIS 401 
(Tenn. 1992), rehearing denied, — S.W.2d —, 
1992 Tenn. LEXIS 509 (Tenn. Aug. 3, 1992), 
superseded by statute as stated in, Hensley v. 
Cerza, — S.W.3d —, 2010 Tenn. App. LEXIS 
544 (Tenn. Ct. App. Aug. 25, 2010). 

Deliberation requires that the killing be done 
with a cool purpose—in other words, that the 
killer be free from the passions of the moment. 
State v. West, 844 S.W.2d 144, 1992 Tenn. 
LEXIS 657 (Tenn. 1992). 


6. —Premeditation. 

Failure to report shooting to the police failed 
to establish premeditation and deliberation in 
advance of murder. State v. West, 844 S.W.2d 
144, 1992 Tenn. LEXIS 657 (Tenn. 1992). 

While the concealment of evidence discredits 
defendant’s self-defense excuse, it does not pro- 
vide evidence of premeditation. State v. West, 
844 S.W.2d 144, 1992 Tenn. LEXIS 657 (Tenn. 
1992). 

Evidence that the victim sustained multiple 
blows and that the phone in the victim’s home 
was ripped off the wall did not support the 
jury’s findings of the necessary elements of 
premeditation or deliberation. State v. Darnell, 
905 S.W.2d 953, 1995 Tenn. Crim. App. LEXIS 
164 (Tenn. Crim. App. 1995). 

There was no proof in the record to indicate 
premeditation where there was little prior re- 
lationship between the defendant and the vic- 
tim, no evidence of motive, the victim was 
killed with his own gun and there was no proof 
that the defendant was aware that the victim 
had a gun. State v. Schafer, 973 S.W.2d 269, 
1997 Tenn. Crim. App. LEXIS 12438 (Tenn. 
Crim. App. 1997). 

Whether a defendant has acted with pre- 
meditation is a question for the finder of fact to 
determine, and it may be inferred from the 
manner and circumstances of the killing. State 
v. Holder, 15 S.W.3d 905, 1999 Tenn. Crim. App. 
LEXIS 961 (Tenn. Crim. App. 1999), review or 
rehearing denied, — S.W.3d —, 2000 Tenn. 
LEXIS 133 (Tenn. Mar. 13, 2000). 

It may not be assumed that a defendant 
suffering from paranoid schizophrenia accom- 
panied by delusions is necessarily incapable of 
premeditated murder. State v. Holder, 15 
S.W.3d 905, 1999 Tenn. Crim. App. LEXIS 961 
(Tenn. Crim. App. 1999), review or rehearing 
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denied, — S.W.3d —, 2000 Tenn. LEXIS 133 
(Tenn. Mar. 18, 2000). 

Factors which may indicate premeditation 
include: (1) The use of a deadly weapon upon an 
unarmed victim; (2) The particular cruelty of a 
killing; (3) Any threats or declarations of intent 
to kill made by the defendant; (4) The procure- 
ment of a weapon; (5) Any preparation to con- 
ceal the crime which are undertaken before the 
crime is committed; and (6) Calmness immedi- 
ately following a killing. State v. Keough, 18 
S.W.3d 175, 2000 Tenn. LEXIS 171 (Tenn. 
2000), rehearing denied, — S.W.3d —, 2000 
Tenn. LEXIS 271 (Tenn. May 16, 2000), cert. 
denied, Keough v. Tennessee, 531 U.S. 886, 121 
S. Ct. 205, 148 L. Ed. 2d 144, 2000 U.S. LEXIS 
6053 (2000). 

While proof did not necessarily reflect that 
the defendant intended to kill the victim when 
he initially stopped at a fast food restaurant 
where he saw victim’s car, the proof was suffi- 
cient to support the jury’s finding that the 
defendant acted with premeditation at the time 
of the murder. State v. Suttles, 30 S.W.3d 252, 
2000 Tenn. LEXIS 360 (Tenn. 2000), cert. de- 
nied, Suttles v. Tennessee, 531 U.S. 967, 121 S. 
Ct. 401, 148 L. Ed. 2d 310, 2000 U.S. LEXIS 
7184 (2000). 

Evidence of “repeated blows” is not sufficient, 
by itself, to establish premeditated murder. 
State v. Millsaps, 30 S.W.3d 364, 2000 Tenn. 
Crim. App. LEXIS 258 (Tenn. Crim. App. 2000), 
review or rehearing denied, — S.W.3d —, 2000 
Tenn. LEXIS 553 (Tenn. Oct. 2, 2000). 

Calmness immediately after a crime is rel- 
evant in determining the element of premedi- 
tation. State v. Millsaps, 30 S.W.3d 364, 2000 
Tenn. Crim. App. LEXIS 258 (Tenn. Crim. App. 
2000), review or rehearing denied, — S.W.3d —, 
2000 Tenn. LEXIS 553 (Tenn. Oct. 2, 2000). 

Some facts which may be indicative of the 
existence of premeditation include: the use of a 
deadly weapon on an unarmed victim; the 
shooting of the victim after he had turned to 
retreat or escape; the lack of provocation on the 
part of the victim; the defendant’s declaration 
of his intent to kill; and the defendant’s failure 
to render aid to the victim. State v. Lewis, 36 
S.W.3d 88, 2000 Tenn. Crim. App. LEXIS 253 
(Tenn. Crim. App. 2000). 

The fact that evidence is subsequently hid- 
den from the police reveals nothing about a 
criminal’s state of mind before the crime. State 
v. Long, 45 S.W.3d 611, 2000 Tenn. Crim. App. 
LEXIS 409 (Tenn. Crim. App. 2000). 

The jury could have reasonably concluded the 
defendant intended to murder the victim with 
premeditation where defendant shot the victim 
during a violent home invasion in which the 
perpetrator continued to climb the stairs of the 
victim’s home, even after the victim told the 
defendant there was no money and that chil- 
dren were asleep in the house. State v. Cowan, 


OFFENSES AGAINST PERSON 


39-13-202 


46 S.W.3d 227, 2000 Tenn. Crim. App. LEXIS 
846 (Tenn. Crim. App. 2000). 

A rational jury could have concluded that the 
defendant’s act was premeditated where the 
victim and the defendant had previously 
threatened to kill each other, and knowing that 
the victim might arrive at defendant’s house, 
the defendant loaded a gun. State v. Brown, 53 
S.W.3d 264, 2000 Tenn. Crim. App. LEXIS 962 
(Tenn. Crim. App. 2000), appeal denied, — 
S.W.3d —, 2001 Tenn. LEXIS 434 (Tenn. May 
14, 2001), review denied, — S.W.3d —, 2002 
Tenn. LEXIS 415 (Tenn. Sept. 23, 2002). 

Defendant acted with premeditation burglar- 
izing victim’s home and intentionally killing 
the victim to eliminate the victim as a witness 
to the crime. State v. Sims, 45 S.W.3d 1, 2001 
Tenn. LEXIS 349 (Tenn. 2001), cert. denied, 
Sims v. Tennessee, 534 U.S. 956, 122 S. Ct. 357, 
151 L. Ed. 2d 270, 2001 U.S. LEXIS 9558 
(2001). 

Evidence for premeditation in murder was 
sufficient where defendant had complained 
about wife, defendant had taken notes docu- 
menting defendant’s sexual frustration with 
wife, defendant had other areas of disagree- 
ment with wife, shot wife twice — the gun 
trigger requiring more than a little pressure, 
defendant admitted to the killing, wife had 
obtained a restraining order against defendant, 
and abundant evidence countered psychological 
expert’s testimony that defendant had a closed 
head injury mental defect. State v. Coulter, 67 
S.W.3d 3, 2001 Tenn. Crim. App. LEXIS 485 
(Tenn. Crim. App. 2001), overruled in part, 
State v. Johnson, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 1051 (Tenn. Crim. App. Dec. 
35/2013); 

Evidence of marital difficulties between de- 
fendant and the victim, the victim’s threat of 
divorce, lethal cyanide levels in the victim’s 
blood, the defendant’s access to cyanide gas, the 
absence of cyanide in the victim’s stomach or 
injection sites, and the defendant’s access to the 
victim prior to the victim’s death, demonstrated 
premeditation under T.C.A. § 39-13-202(d) and 
sufficiently supported the defendant’s first de- 
gree murder conviction. State v. Robinson, 73 
S.W.3d 136, 2001 Tenn. Crim. App. LEXIS 858 
(Tenn. Crim. App. 2001). 

Although circumstantial, the evidence in the 
case wove a “web of guilt” around defendant, as 
the testimony demonstrated that she had de- 
cided to move out of state with her lover, that 
she had repeatedly expressed concern that she 
would be unable to take her son because of the 
victim’s objections, that the victim died from 
brain swelling brought about by a profound 
hypoglycemic episode, one of several such epi- 
sodes, that the victim, who was not diabetic, 
had been injected with synthetic insulin, and 
that the defendant was both a nurse and a 
diabetic with a supply of insulin. State v. Wil- 
son, 164 S.W.3d 355, 2003 Tenn. Crim. App. 
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LEXIS 841 (Tenn. Crim. App. 2003), appeal 
denied, — S.W.3d —, 2004 Tenn. LEXIS 226 
(Tenn. Mar. 8, 2004). 

Where the prosecution failed to prove that 
defendant’s motive for the first degree premedi- 
tated murder of his girlfriend was to make the 
victim unavailable as a witness, the trial 
court’s admission of the victim’s hearsay state- 
ments violated Tenn. R. Evid. 804(b)(6) and 
required reversal of defendant’s conviction un- 
der former Tenn. R. Crim. P. 52 (see now 
T.R.A.P. 36(b)); the improperly admitted evi- 
dence was particularly damaging to the defense 
because the finding of premeditation under 
T.C.A. § 39-13-202 was affected by the admis- 
sion of the victim’s hearsay statements to her 
aunt that defendant had been beating her all 
day and threatened to kill her. State v. Brooks, 
249 S.W.3d 323, 2008 Tenn. LEXIS 177 (Tenn. 
Mar. 20, 2008). 

In defendant’s first-degree murder trial for 
the killing of his wife, the evidence supported a 
finding of premeditation because it showed that 
defendant was having an extramarital affair, 
which indicated that there was trouble in the 
marriage and provided a motive for the murder; 
that the beating death was particularly cruel, 
with the medical examiner identifying a mini- 
mum of 74 separate blows to the victim’s body; 
and that the medical examiner testified that 
the beating lasted for an extended period of 
time, that the victim’s death was not instanta- 
neous, that the victim fractured fingers on both 
hands and bone was visible, and that the victim 
would have been in constant pain from sustain- 
ing the initial injury until her death. In addi- 
tion, the evidence showed that defendant went 
to great lengths to conceal his crime, that 
defendant cleaned himself up and discarded 
the clothing that he wore during the beating, 
that defendant attempted to mislead the police 
into thinking that someone else had committed 
the murder by taking the victim’s belongings 
and leaving a trail, and that defendant at- 
tempted to hide the murder weapon; these 
factors supported the jury’s conclusion that 
defendant killed his wife with premeditation. 
State v. Brock, 327 S.W.3d 645, 2009 Tenn. 
Crim. App. LEXIS 496 (Tenn. Crim. App. June 
29, 2009), appeal denied, — S.W.3d —, 2010 
Tenn. LEXIS 56 (Tenn. Jan. 25, 2010), cert. 
denied, Brock v. Tennessee, , 562 U.S. 850, 131 
S. Ct. 101, 178 L. Ed. 2d 64, 2010 U.S. LEXIS 
5883 (U.S. 2010). 

Defendant’s conviction for first-degree mur- 
der was proper under T.C.A. § 39-13-202(a) 
and (d) because the evidence showed that de- 
fendant bound the victims, sat down for about 
five minutes and smoked a cigarette, then re- 
turned with kerosene that he poured through- 
out the trailer. He also unplugged each fire 
alarm and started a fire. State v. Hester, 324 
S.W.3d 1, 2010 Tenn. LEXIS 897 (Tenn. Oct. 5, 
2010), cert. denied, Hester v. Tennessee, 179 L. 
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Ed. 2d 896, 563 U.S. 939, 181 S. Ct. 2096, 2011 
U.S. LEXIS 3140 (U.S. 2011), superseded by 
statute as stated in, State v. Wilson, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 126 (Tenn. 
Crim. App. Feb. 13, 2013). 

Defendant’s conviction for attempt to commit 
first-degree murder in violation of T.C.A. §§ 39- 
13-202(a) and 39-12-101 was appropriate be- 
cause, considering the totality of the facts and 
circumstances surrounding the crimes commit- 
ted against the victim in the course of the 
robbery, carjacking, and assault, the evidence 
was sufficient to demonstrate that a rational 
trier of fact could have concluded that defen- 
dant and his co-perpetrator, with premedita- 
tion, planned and intended to kill the victim, 
T.C.A. §§ 39-13-202(d), 39-11-302(a). State v. 
Davis, 354 S.W.3d 718, 2011 Tenn. LEXIS 962 
(Tenn. Oct. 17, 2011). 

Where defendant was convicted, as an aider 
and abettor, of attempted first-degree murder, 
evidence that his companion took a loaded gun 
from him before going to a cabin, used it to 
shoot an armed man, and shot a second un- 
armed man as he tried to flee was sufficient to 
establish that the companion acted with pre- 
meditation. State v. Dickson, 413 S.W.3d 735, 
2013 Tenn. LEXIS 777 (Tenn. Oct. 8, 2013). 

Evidence was sufficient to establish the ele- 
ment of premeditation in defendant’s convic- 
tions for first degree murder and attempted 
first degree murder because: (1) defendant shot 
the adult victims multiple times and then re- 
peatedly stabbed and beat the young children, 
moving from room to room to do so; and (2) 
defendant altered the scene to make it appear 
as if the murders were drug or gang-related, 
moved bodies, disposed of or hid kitchen knives 
and handles, and collected the cartridge cas- 
ings. State v. Dotson, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 584 (Tenn. Crim. App. June 
25, 2013), affd, 450 S.W.3d 1, 2014 Tenn. 
LEXIS 694 (Tenn. Sept. 30, 2014). 

Evidence was sufficient for the jury to have 
determined that defendant acted with premedi- 
tation; defendant threatened to kill the victim 
prior to the shooting and was angry with the 
victim on the morning of the incident, defen- 
dant admitted shooting at the victim, who was 
hit at least twice in the head, the jury could 
have inferred that defendant exercised reflec- 
tion and judgment in forming the intent to kill 
the victim, and the jury rejected defendant’s 
claim of self-defense. State v. Jackson, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 38 
(Tenn. Crim. App. Jan. 8, 2016). 

Defendant repeatedly battered the victim, an 
unarmed, 81-year-old woman, in the head with 
an object and used pantyhose from a dresser 
drawer to strangle her to death, and after- 
wards, defendant did not attempt to call for aid 
for the victim, but instead collected cash, jew- 
elry, and coins from the victim’s house and stole 
her car; the jury could reasonably have found 
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that defendant’s killing of the victim was a 
premeditated and deliberate act and that de- 
fendant was sufficiently free from excitement 
and passion when he decided to kill the victim. 
State v. Smithson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 105 (Tenn. Crim. App. Feb. 
12, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 502 (Tenn. June 23, 2016). 

Evidence was sufficient to sustain defen- 
dant’s conviction for first degree premeditated 
murder, given that while armed with a bor- 
rowed weapon, defendant got out of the vehicle, 
followed the victim’s vehicle, approached the 
driver’s side door, and fired multiple shots at 
the victim before fleeing and later returning the 
weapon to the person from whom it was bor- 
rowed; this evidence was more than sufficient 
to support a finding that the shooting was 
premeditated. State v. Thomas, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 605 (Tenn. Crim. 
App. Aug. 16, 2016). 

Defendant made several declarations of his 
intent to kill the victim, defendant testified 
that he shot the unarmed victim five times, and 
defendant did not attempt to contact police 
after the shooting, and this evidence was suffi- 
cient for the jury to have found that defendant 
acted with premeditation in shooting the vic- 
tim, for purposes of his first degree premedi- 
tated murder conviction. State v. Hudgins, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 612 
(Tenn. Crim. App. Aug. 18, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 753 
(Tenn. Oct. 19, 2016). 

Evidence was sufficient for the jury to find 
that defendant acted with premeditation where 
it showed that a knife and a sledgehammer 
with the victim’s blood on them were found next 
to her diary, the last diary entry indicated that 
she intended to break up with defendant, and 
after the attack defendant was arrested after 
an accident in the victim’s vehicle wearing 
clothing stained with the victim’s blood. State v. 
Peden, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 699 (Tenn. Crim. App. Sept. 19, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
976 (Tenn. Dec. 14, 2016). 

Trial court properly convicted defendant of 
first-degree (premeditated) murder because af- 
ter spending the day with the victim, defendant 
shot him in the back of the head with a shot- 
gun, stripped off his clothing, dumped his body 
down an embankment, had his wife bandage a 
cut, left the state, told his wife to report his 
truck as stolen, and the wound was inconsis- 
tent with a struggle. State v. Daniels, —S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 198 (Tenn. 
Crim. App. Mar. 16, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 445 (Tenn. July 
20, 2017). 

Evidence was sufficient to establish premedi- 
tation as an element of first degree premedi- 
tated murder, given that defendant and his 
co-defendants waited until they were at a re- 
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mote location before confronting the victim 
about being an informant, they beat the victim, 
defendant struck the victim several times in 
the head and face with a hammer until the 
victim stopped making noises, and defendant 
boasted about killing the victim. State v. Jen- 
kins, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 293 (Tenn. Crim. App. Apr. 21, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
622 (Tenn. Sept. 20, 2017). 

Rational jury could have found that defen- 
dant’s killing of the victim was premeditated 
and intentional under T.C.A. § 39-13-202; de- 
fendant confessed to strangling the victim, then 
checking her pulse to confirm she was dead, he 
never attempted to render first aid to the vic- 
tim, the manner of her death strongly sup- 
ported a finding of premeditation, plus his calm 
demeanor after the killing supported the find- 
ing of premeditation. State v. Pearman, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 372 
(Tenn. Crim. App. May 11, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 615 
(Tenn. Sept. 21, 2017). 

Defendant acted with premeditation because 
witnesses testified that defendant chased seven 
unarmed victims, with no evidence of provoca- 
tion presented, fired at least eleven gunshots at 
the victims, and one of the victims died as the 
result of a gunshot wound to the victim’s neck, 
which was fired at the victim in relatively close 
proximity. State v. Sims, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 814 (Tenn. Crim. App. 
Sept. 5, 2017). 

Trial court properly convicted defendant of 
the first-degree murder because the evidence 
was sufficient to show premeditation where 
defendant, armed with a handgun, accused the 
unarmed victim of giving him counterfeit 
money, discharged his weapon several times, 
striking the victim twice, once in the upper 
back and once in the abdomen, and three eye- 
witnesses positively identified defendant in a 
photo line-up and at trial as the shooter State v. 
Boswell, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1011 (Tenn. Crim. App. Dec. 5, 2017). 

Evidence was sufficient to establish that de- 
fendant premeditatedly and _ intentionally 
killed the victim because defendant acquired a 
gun prior to the victim’s killing, he drove 
around for approximately thirty minutes ob- 
serving the victim before he exited his car and 
shot the victim in the back of the head, and he 
fled the scene and threw the murder weapon in 
a lake; defendant testified that upon seeing the 
victim, he knew he was going to shoot the 
victim. State v. Crowley, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 34 (Tenn. Crim. App. 
Jan. 17, 2018). 


7. Sufficiency of Indictment. 

Habeas court properly dismissed petitioner’s 
application for writ of habeas corpus because 
the indictment charging petitioner with felony 
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murder was valid since it referenced the stat- 
ute defining felony murder, T.C.A. § 39-13-202, 
and described the offense, which provided no- 
tice to petitioner of the charged offense; because 
the indictment set forth the specific underlying 
felony supporting the felony murder charge, 
the requisite mental state was obtainable by 
reviewing the robbery statute, T.C.A. § 39-13- 
401, providing adequate notice to petitioner of 
the charge against him. Cooper v. Carlton, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 267 
(Tenn. Crim. App. Apr. 30, 2012), appeal denied, 
— §.W.3d —, 2012 Tenn. LEXIS 560 (Tenn. 
Aug. 20, 2012), cert. denied, Cooper v. Sexton, 
185 L. Ed. 2d 203, 183 S. Ct. 1260, 568 U.S. 
1171, 2013 U.S. LEXIS 1298 (U.S. 2013). 

For purposes of T.C.A. § 40-13-202, the in- 
dictment for attempted first degree murder 
under T.C.A. §§ 39-12-101, 39-13-202 was le- 
gally sufficient, as the indictment referenced 
the murder statute, named the victim, and 
provided a time period during which the State 
alleged the offense occurred; although the in- 
dictment did not state the means by which the 
State alleged defendant committed the offense, 
such was not required in order to provide him 
with notice. State v. Fisher, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 847 (Tenn. Crim. App. 
Sept. 15, 2017). 


8. Lesser Included Offenses. 

It is constitutionally permissible for a defen- 
dant to be convicted of both first degree murder 
and conspiracy to commit first degree murder. 
State v. Stephenson, 878 S.W.2d 530, 1994 
Tenn. LEXIS 143 (Tenn. 1994), rehearing de- 
nied, — S.W.2d —, 1994 Tenn. LEXIS 203 
(Tenn. June 20, 1994), overruled, State v. 
Mitchell, 137 S.W.3d 630, 2003 Tenn. Crim. 
App. LEXIS 670 (Tenn. Crim. App. 2003). 

In a prosecution for first degree murder, 
although the evidence of provocation was 
slight, voluntary manslaughter should have 
been charged to the jury as a lesser included 
offense and the issue of causation would also 
have required an instruction on the issue of 
attempted voluntary manslaughter. State v. 
Ruane, 912 $.W.2d 766, 1995 Tenn. Crim. App. 
LEXIS 584 (Tenn. Crim. App. 1995). 

Where the indictment charged that defen- 
dant “did unlawfully, intentionally. deliberately 
and with premeditation attempt to commit 
First Degree Murder,” defendant was not en- 
titled to an instruction that aggravated assault 
was a lesser included offense of the crime 
charged. State v. Nix, 922 S.W.2d 894, 1995 
Tenn. Crim. App. LEXIS 925 (Tenn. Crim. App. 
1995), appeal denied, — S.W.2d —, 1996 Tenn. 
LEXIS 337 (Tenn. May 6, 1996). 

Aggravated assault by a parent or custodian 
is not a lesser included offense of first-degree 
murder by aggravated child abuse. State v. 
Roberson, 988 S.W.2d 690, 1998 Tenn. Crim. 
App. LEXIS 107 (Tenn. Crim. App. 1998). 
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Where there is no evidence of the lesser 
offense other than the very same evidence 
which supports the greater offense, that is, that 
reasonable minds could accept as to the lesser- 
included offense, the trial court is not obliged to 
give the lesser-included offense instruction. 
State v. Lewis, 36 S.W.3d 88, 2000 Tenn. Crim. 
App. LEXIS 253 (Tenn. Crim. App. 2000). 

Court’s error in failing to instruct on lesser 
included offenses was harmless because defen- 
dant shot the victim, an armored truck guard, 
in the back of the head and stole the victim’s 
money deposit bag, he was identified as one of 
two men fleeing from the scene, and his crimi- 
nal conduct was filmed by a surveillance cam- 
era. State v. Thomas, 158 S.W.3d 361, 2005 
Tenn. LEXIS 1385 (Tenn. 2005), cert. denied, 
Thomas v. Tennessee, 126 S. Ct. 125, 163 L. Ed. 
2d 131, 546 U.S. 855, 2005 U.S. LEXIS 6959 
(U.S. 2005). 

Because the inmate affirmatively requested a 
jury instruction on the offense of aggravated 
assault, even though he was in error in believ- 
ing that it was a lesser-included offense of 
attempted first-degree murder, he effectively 
agreed to amend the indictment to include 
aggravated assault; therefore, the trial court 
had jurisdiction to convict the inmate of aggra- 
vated assault, his conviction was not void, and 
he was not entitled to habeas corpus relief. 
Demonbreun v. Bell, 226 S.W.3d 321, 2007 
Tenn. LEXIS 452 (Tenn. May 8, 2007), rehear- 
ing denied, — $.W.3d —, 2007 Tenn. LEXIS 529 
(Tenn. May 25, 2007). 

Where defendant was convicted of felony 
murder, T.C.A. § 39-13-202(a)(2), and based on 
the evidence the jury could have found that 
defendant committed second degree murder, 
reckless homicide, or criminally negligent ho- 
micide, the trial court committed a non-struc- 
tural constitutional error by failing to instruct 
the jury on the lesser-included offenses, and it 
was not established that such error was harm- 
less beyond a reasonable doubt. State v. Brown, 
311 S.W.3d 422, 2010 Tenn. LEXIS 530 (Tenn. 
May 27, 2010). 

Because the evidence was legally sufficient to 
sustain the first degree premeditated murder 
conviction, defendant was not entitled to volun- 
tary manslaughter conviction because the re- 
cord did not demonstrate that she acted in a 
state of passion and that the highest offense 
she could be guilty of was voluntary man- 
slaughter. State v. Slimick, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 1016 (Tenn. Crim. 
App. Dec. 17, 2015), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 299 (Tenn. Apr. 6, 2016). 

Relative to defendant’s claim that he acted 
based upon a state of passion produced by 
adequate provocation because he feared the 
victim due to a prior incident in which the 
victim shot defendant in the leg and because 
the victim threatened him on the day of the 
shooting, nothing showed that the victim’s con- 
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duct on the day of the shooting produced ad- 
equate provocation, and the jury was instructed 
on the lesser included offense of voluntary 
manslaughter and rejected it. State v. Richard- 
son, — S.W.3d —, 2017 Tenn. Crim. App. LEXIS 
93 (Tenn. Crim. App. Feb. 18, 2017), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 249 
(Tenn. Apr. 13, 2017). 


9. —Facilitation of Felony Murder. 

Knowledge of the specific felony required 
under § 39-11-403 is met in a felony murder 
prosecution not by knowledge of the felony 
murder, but by knowledge that the other person 
was going to commit the underlying felony; 
thus, defendant could be guilty of facilitation of 
felony murder because he knew his codefen- 
dant was planning on committing a robbery. 
State v. Lewis, 919 S.W.2d 62, 1995 Tenn. Crim. 
App. LEXIS 846 (Tenn. Crim. App. 1995), over- 
ruled, State v. Williams, 977 S.W.2d 101, 1998 
Tenn. LEXIS 512 (Tenn. 1998). 

Failure to charge the defendant as criminally 
responsible instead of jointly liable as a princi- 
pal was insignificant, and therefore, facilitation 
of felony murder was a lesser-included offense. 
State v. Ely, 48 S.W.3d 710, 2001 Tenn. LEXIS 
583 (Tenn. 2001). 


10. Felony Murder. 

Evidence held sufficient to convict defendant 
of first degree murder, where murder was com- 
mitted in the perpetration of kidnapping. State 
v. Middlebrooks, 840 S.W.2d 317, 1992 Tenn. 
LEXIS 563 (Tenn. 1992), cert. dismissed, Ten- 
nessee v. Middlebrooks, 510 U.S. 124, 114S. Ct. 
651, 126 L. Ed. 2d 555, 1993 U.S. LEXIS 7942 
(1993), cert. denied, Tennessee v. Middlebrooks, 
510 U.S. 1064, 1145S. Ct. 740, 126 L. Ed. 2d 702, 
1994 U.S. LEXIS 402 (1994), superseded by 
statute as stated in, State v. Banks, 271 S.W.3d 
90, 2008 Tenn. LEXIS 963 (Tenn. 2008). 

The evidence clearly established that the 
crime was a planned, premeditated and delib- 
erate homicide committed by the defendant in 
the perpetration of a robbery. State v. Bane, 853 
S.W.2d 483, 1993 Tenn. LEXIS 148 (Tenn. 
1993), cert. denied, Tennessee v. Bane, 510 U.S. 
1040, 114 S. Ct. 682, 126 L. Ed. 2d 650, 1994 
U.S. LEXIS 63 (1994). 

The evidence was held sufficient to establish 
to a rational trier of fact beyond a reasonable 
doubt that the defendant entered the grocery 
where the killing occurred intending to commit 
the felony of robbery. State v. Smith, 857 S.W.2d 
1, 1993 Tenn. LEXIS 149 (Tenn. 1993), rehear- 
ing denied, — S.W.2d —, 1993 Tenn. LEXIS 248 
(Tenn. June 28, 1993), cert. denied, Smith v. 
Tennessee, 510 U.S. 996, 114 S. Ct. 561, 126 L. 
Ed. 2d 461, 1993 U.S. LEXIS 7408 (1993), cert. 
denied, Tennessee v. Bane, 510 U.S. 1040, 114 
S. Ct. 682, 126 L. Ed. 2d 650, 1994 U.S. LEXIS 
63 (1994). 

Attempt to commit felony-murder does not 
exist as an offense in Tennessee. State v. Kim- 
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brough, 924 S.W.2d 888, 1996 Tenn. LEXIS 363 


» (Tenn. 1996). 


Evidence was sufficient to convict defendant 
of felony murder where the murder was com- 
mitted by an accomplice of defendant in the 
course of a robbery. State v. Utley, 928 S.W.2d 
448, 1995 Tenn. Crim. App. LEXIS 952 (Tenn. 
Crim. App. 1995). 

The evidence was sufficient to establish 
felony murder even though the defendant did 
not take the victim’s leather jacket or wallet or 
demand victim’s necklace prior to shooting the 
victim where defendant ordered victim to turn 
car off main road and pull up behind a store, 
pulled a gun on the unarmed victim and shot 
him. State v. Addison, 973 S.W.2d 260, 1997 
Tenn. Crim. App. LEXIS 1164 (Tenn. Crim. 
App. 1997). 

Evidence was sufficient to convict defendant 
of felony murder where the murder was com- 
mitted by an accomplice of defendant in the 
course of a robbery. State v. Utley, 928 S.W.2d 
448, 1995 Tenn. Crim. App. LEXIS 952 (Tenn. 
Crim. App. 1995). 

In determining whether the evidence is suf- 
ficient to support a conviction of first degree 
murder in the perpetration of theft, a court 
must determine whether the killing is closely 
connected to the initial taking of the property in 
time, place, causation and continuity of action. 
State v. Pierce, 23 S.W.3d 289, 2000 Tenn. 
LEXIS 357 (Tenn. 2000). 

Although the felony murder analysis must 
focus upon the relationship between the felony 
and the murder, it is not required that the 
felony be committed either before or contempo- 
raneously with the murder. State v. Morris, 24 
S.W.3d 788, 2000 Tenn. LEXIS 391 (Tenn. 
2000), cert. denied, Morris v. Tennessee, 531 
U.S. 1082, 121 S. Ct. 786, 148 L. Ed. 2d 682, 
2001 U.S. LEXIS 301 (2001), cert. denied, 
Brown v. Utah, 148 L. Ed. 2d 676, 121 S. Ct. 
778, 531 U.S. 1079, 2001 U.S. LEXIS 250 
(2001). 

Consideration of such factors as time, place, 
and causation is helpful in determining 
whether a murder was committed in the perpe- 
tration of a particular felony. State v. Hinton, 
42 $.W.3d 113, 2000 Tenn. Crim. App. LEXIS 
544 (Tenn. Crim. App. 2000), review or rehear- 
ing denied, — S.W.3d —, 2001 Tenn. LEXIS 126 
(Tenn. 2001). 

Arming a codefendant with a loaded gun and 
a ski mask to use during the perpetration of a 
robbery certainly makes any ensuing death or 
injury foreseeable, even if not specifically con- 
templated. State v. Hinton, 42 S.W.3d 113, 2000 
Tenn. Crim. App. LEXIS 544 (Tenn. Crim. App. 
2000), review or rehearing denied, — S$.W.3d —, 
2001 Tenn. LEXIS 126 (Tenn. 2001). 

Premeditated murder and felony murder are 
not designated by T.C.A. § 39-13-202 as sepa- 
rate and distinct offenses but rather as alter- 
native means by which criminal liability for 
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first degree murder may be imposed; the men- 
tal state required for the commission of felony 
murder is intent to commit the alleged felony; 
T.C.A. § 39-13-202(b); while this is a different 
mental state than that required for premedi- 
tated murder, in terms of culpability it equates 
with the intent required for the commission of 
premeditated murder; one who commits felony 
murder is held to the same level of culpability 
as one who commits premeditated murder. 
State v. Ely, 48 S.W.3d 710, 2001 Tenn. LEXIS 
600 (Tenn. 2001), cert. denied, Bowers v. Ten- 
nessee, 534 U.S. 979, 122 S. Ct. 408, 151 L. Ed. 
2d 310, 2001 U.S. LEXIS 9880 (2001). 

Evidence was sufficient to show that four 
gang members who engaged in the kidnapping 
of two gang members were criminally respon- 
sible for the ensuing death of one of the gang 
members. Proof of premeditation was abun- 
dant; deadly weapons were used and witnesses 
testified that defendants were part of the crowd 
beating the unarmed victim with bats, jack 
irons, crowbars, and hammers. State v. Mick- 
ens, 123 S.W.3d 355, 2003 Tenn. Crim. App. 
LEXIS 107 (Tenn. Crim. App. 2003), review or 
rehearing denied, — S.W.3d —, 2003 Tenn. 
LEXIS 805 (Tenn. Sept. 2, 2003). 

Evidence was sufficient to support defen- 
dant’s felony murder conviction, where defen- 
dant shot and killed his landlord and stole 
money from him. State v. Winters, 137 S.W.3d 
641, 2003 Tenn. Crim. App. LEXIS 944 (Tenn. 
Crim. App. 2003), appeal denied, — S.W.3d —, 
2004 Tenn. LEXIS 298 (Tenn. Mar. 22, 2004). 

Testimony that defendant admitted pointing 
a rifle at the victim, demanding his money, 
shooting him, and taking money from his 
pocket established that defendant shot and 
killed the victim during a robbery, which satis- 
fied the elements necessary to support defen- 
dant’s felony murder conviction. State v. 
Echols, 382 S.W.3d 266, 2012 Tenn. LEXIS 738 
(Tenn. Oct. 10, 2012). 

Evidence supported defendant’s conviction 
for felony murder, as defendant admitted shoot- 
ing the victim more than once with the weapon 
defendant brought to a drug buy; the jury 
accredited the prosecution’s theory and proof 
that defendant shot the victim during the per- 
petration of, or attempt to perpetrate, robbery. 
State v. Wagner, 382 S.W.3d 289, 2012 Tenn. 
LEXIS 746 (Tenn. Oct. 12, 2012). 

Proof was sufficient to support defendant’s 
conviction for first degree felony murder com- 
mitted during the perpetration of a robbery, as 
defendant admitted that defendant took the 
victim’s car, a witness testified that defendant 
acted alone in attacking the victim, and all of 
the medical testimony reflected that the victim 
died as a result of the injuries sustained during 
the attack. State v. Pruitt, 415 S.W.3d 180, 2013 
Tenn. LEXIS 778 (Tenn. Oct. 8, 2013), cert. 
denied, Pruitt v. Tennessee, 189 L. Ed. 2d 839, 
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134 S. Ct. 2874, — U.S. —, 2014 U.S. LEXIS 
4624 (U.S. 2014). " 

Both the theft and the killing occurred in the 
same place, after the killing, defendant took the 
victim’s cash, jewelry, and coin collection worth 
over $1,000 from inside the apartment, and 
then defendant fled, taking the victim’s car, and 
the jury could have reasonably inferred that 
the killing and theft were part of a continuous 
course of action and not isolated events. State v. 
Smithson, — $.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 105 (Tenn. Crim. App. Feb. 12, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
502 (Tenn. June 23, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for felony murder because 
after defendant murdered the victim, he left 
the scene in the victim’s car. State v. Moody, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 194 
(Tenn. Crim. App. Mar. 15, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 566 
(Tenn. Aug. 19, 2016). 

Evidence was sufficient to sustain defen- 
dants’ convictions of felony murder perpetrated 
during the commission of aggravated child 
abuse, aggravated child abuse, and aggravated 
child neglect; in part, the victim suffered many 
non-accidental injuries, the timing of which 
placed one defendant at the apartment when 
the injuries occurred, and the other defendant 
was present all day with the victim. State v. 
Starner, — 8.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 295 (Tenn. Crim. App. Apr. 20, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
570 (Tenn. Aug. 18, 2016). 

Evidence defendant shot the victim in the 
perpetration of the aggravated burglary sup- 
ported a conviction for felony murder. State v. 
Harris, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 823 (Tenn. Crim. App. Nov. 4, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
134 (Tenn. Feb. 23, 2017). 

Evidence that the victim had been given 
$1,300 and a gun days before the murder and 
within days after defendant arranged to sell a 
gun like that the victim had been given to the 
acquaintances and had approximately $1,000 
in his wallet, despite his not usually having 
cash, supported the conviction for felony mur- 
der. State v. Thompson, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 898 (Tenn. Crim. App. 
Dec. 1, 2016). 

Jury could have reasonably inferred that 
defendant had the intent to commit the robbery 
prior to, or concurrent with, the killing of the 
victim, and thus the evidence was sufficient to 
sustain defendant’s conviction of first degree 
felony murder under T.C.A. § 39-13-202(a)(2); 
defendant planned to rob the victim, a known 
drug dealer, of drugs and money, witnesses saw 
defendant holding a baseball bat and standing 
over the victim’s body before defendant and his 
partner searched the victim’s house, and defen- 
dant bragged about robbing and killing the 
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victim after the fact. State v. Hopkins, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 859 
(Tenn. Crim. App. Sept. 22, 2017). 

Defendant’s conviction of facilitation of 
felony murder under T.C.A. §§ 39-13-202, 39- 
11-403, with kidnapping and theft as the un- 
derlying felonies under T.C.A. §§ 39-13-302, 
39-14-103 was affirmed, as jurors could have 
found that defendant and his accomplice in- 
tended to deprive the victim of his vehicle when 
they forced him into the backseat, and the 
kidnapping and theft were still in progress at 
the time the victim was shot because he was 
still resisting confinement and refusing to con- 
sent to the taking of his property. State v. 
Harris, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1016 (Tenn. Crim. App. Dec. 7, 2017). 

Trial court properly convicted defendant of 
felony murder and attempted especially aggra- 
vated robbery because even if the jury surmised 
that a co-defendant fired the fatal shot, the jury 
was instructed on criminal responsibility and 
could have determined that defendant aided 
the co-defendant’s commission of the robbery 
with the intent to promote, assist, or benefit in 
the proceeds of the offense and defendant’s 
flight to Alabama and resisting arrest when he 
was finally apprehended could be considered as 
circumstantial evidence of guilt. State v. Nes- 
bit, — S.W.3d —, 2017 Tenn. Crim. App. LEXIS 
1019 (Tenn. Crim. App. Dec. 8, 2017). 

Evidence was sufficient to convict defendant 
of the first-degree, felony murder of the first 
victim, his estranged wife, committed during 
the first-degree, attempted murder of the sec- 
ond victim because defendant’s course of action 
in obtaining a gun in advance of the shooting, 
lying in wait, undetected outside of the home, 
attacking the first victim by grabbing her and 
pointing a gun to her head, threatening to shoot 
both victims, shooting the first victim, and then 
fleeing the scene established his conscious ob- 
jective was to kill both victims; defendant ad- 
mitted that he intended to kill the second 
victim; and the State established defendant 
committed the first-degree, attempted murder 
of the second victim with sufficient evidence. 
State v. Beverly, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1029 (Tenn. Crim. App. Nov. 28, 
2017). 

Evidence was sufficient to support defen- 
dant’s convictions for first degree felony mur- 
der, especially aggravated kidnapping, and ag- 
gravated robbery because defendant and 
codefendants entered the victim’s apartment, 
beat the victim until the victim was uncon- 
scious, removed the victim’s money from the 
victim’s wallet, dragged the unconscious victim 
into a bathroom, and bound the victim with 
neckties. A doctor stated that blunt force 
trauma was the ultimate cause of the elderly 
victim’s later death. State v. Buford, — $.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 181 (Tenn. 
Crim. App. Mar. 7, 2018). 
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Evidence was sufficient to sustain defen- 
dant’s conviction for felony murder because a 
jury could have inferred that defendant had the 
intent to commit a robbery prior to, or concur- 
rent with, the killing of the victim based on his 
own conduct or the conduct of his accomplices, 
for which he was criminally responsible; defen- 
dant admitted he planned to rob the victim, he 
provided the gun used in the offense, he par- 
ticipated in the robbery, and he fled in the 
victim’s car after the victim was shot. State v. 
Collins, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 295 (Tenn. Crim. App. Apr. 18, 2018). 

As evidence supported the jury’s determina- 
tion that the defendant was guilty of aggra- 
vated child abuse and aggravated child neglect, 
and a doctor opined the victim died as a result 
of his injuries, so the evidence supported the 
jury's verdict on the felony murder counts. 
State v. Morris, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 391 (Tenn. Crim. App. May 18, 
2018). 


11. —Lesser Included Offenses. 

Where defendant’s convictions on three 
counts of first-degree felony murder were re- 
versed and remanded for proceedings on lesser 
included offenses, reindictment on second-de- 
gree murder charges was not proper because 
second-degree murder is not a lesser included 
offense of felony murder. State v. Gilliam, 901 
S.W.2d 385, 1995 Tenn. Crim. App. LEXIS 216 
(Tenn. Crim. App. 1995). 

The only lesser included offenses of first- 
degree felony murder are reckless homicide and 
criminally negligent homicide. State v. Gilliam, 
901 S.W.2d 385, 1995 Tenn. Crim. App. LEXIS 
216 (Tenn. Crim. App. 1995). 

The trial court did not err in refusing to 
charge the jury on facilitation of felony murder 
where the evidence showed that defendant and 
accomplices met and planned a robbery and the 
murder was committed by an accomplice of 
defendant in the course of the robbery. State v. 
Utley, 928 S.W.2d 448, 1995 Tenn. Crim. App. 
LEXIS 952 (Tenn. Crim. App. 1995). 


12. —Child Abuse. 

Circumstantial evidence was sufficient to 
convict defendant of felony murder by aggra- 
vated child abuse based upon defendant’s 
knowing neglect of stepchild in his care who 
was in apparent and urgent need of emergency 
attention. State v. Hodges, 7 S.W.3d 609, 1998 
Tenn. Crim. App. LEXIS 1286 (Tenn. Crim. 
App. 1998). 

Reading Tennessee’s child abuse and neglect, 
aggravated child abuse, and felony murder 
statutes together, the legislative intent to allow 
cumulative punishment is clear; therefore, ag- 
gravated child abuse is not a lesser included 
offense of felony murder and dual convictions 
are permissible in a given context. State v. 
Godsey, 60 S.W.3d 759, 2001 Tenn. LEXIS 809 
(Tenn. 2001). 
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Circumstantial evidence was sufficient to 
support a jury’s finding of guilt beyond a rea- 
sonable doubt of felony murder by aggravated 
child abuse, T.C.A. § 39-13-202(a)(2), where 
the proof showed that defendant knowingly 
treated the child in such a manner as to inflict 
injury, either as principal or as one criminally 
responsible for the conduct of another, and the 
autopsy report, photographs of the injuries, and 
defendant’s flight were especially probative. 
State v. Dorantes, 331 S.W.3d 370, 2011 Tenn. 
LEXIS 8 (Tenn. Jan. 25, 2011). 

Evidence sufficiently established the victim’s 
cause of death as strangulation, to support 
defendant’s conviction for felony murder via 
aggravated child abuse; experts agreed, to 
varying degrees, that some of the victim’s inju- 
ries could not have been caused accidentally, 
and a doctor concluded that the victim suffered 
from battered child syndrome and that the 
victim ultimately died from strangulation. 
State v. Mathis, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 779 (Tenn. Crim. App. Sept. 26, 
2012), appeal denied, — S.W.3d —, 2013 Tenn. 
LEXIS 211 (Tenn. Feb. 25, 2013), cert. denied, 
Mathis v. Tennessee, 187 L. Ed. 2d 51, 134 S. 
Ct. 60, — U.S. —, 2013 U.S. LEXIS 5552 (U.S. 
2013). 

Evidence was sufficient to support defen- 
dant’s conviction of felony murder committed in 
the perpetration of or attempted perpetration 
of aggravated child abuse because the evidence 
was sufficient to support defendant’s convic- 
tions of three counts of aggravated child abuse 
and the evidence at trial established that the 
infant died. State v. Demeza, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 128 (Tenn. Crim. App. 
Feb. 21, 2018). 


13. Election of Offenses. 

Proof did not show multiple acts that could 
separately constitute the offense of attempted 
first degree murder under T.C.A. §§ 39-12-101, 
39-13-202, and thus the trial court did not err 
in not ordering the State to provide an election; 
the State theorized that defendant embarked 
upon a course of conduct that collectively con- 
stituted the attempted first degree murder of 
his wife, and the State’s response to the motion 
for a bill of particulars informed defendant of 
the course-of-conduct theory. State v. Fisher, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 847 
(Tenn. Crim. App. Sept. 15, 2017). 


14. Mutually Exclusive Offenses Not 
Found. 

Defendant’s convictions for felony murder 
and for aggravated criminal trespass were not 
mutually exclusive because the relevant of- 
fenses did not involve different mental states. 
For both aggravated burglary, which was the 
predicate felony for the felony murder convic- 
tion, and for aggravated criminal trespass, the 
State was required to prove that defendant 


acted with intent, knowledge, or recklessness. 
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State v. Snipes, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 346 (Tenn. Crim. App. Apr. 12, 
2013), cert. denied, Snipes v. Tennessee, 187 L. 
Ed. 2d 796, 134 S. Ct. 920, — U.S. —, 2014 U.S. 
LEXIS 94 (U.S. 2014). 


15. Aggravating Circumstances. 

Where defendant received death sentence 
following first degree murder conviction, the 
aggravating circumstance — the defendant em- 
ployed another to commit the murder for remu- 
neration or the promise of remuneration — did 
not duplicate the elements of the offense, even 
incorporating the criminal responsibility stat- 
utes and therefore constitutional narrowing 
was accomplished. State v. Stephenson, 878 
S.W.2d 530, 1994 Tenn. LEXIS 143 (Tenn. 
1994), rehearing denied, — S.W.2d —, 1994 
Tenn. LEXIS 203 (Tenn. June 20, 1994), over- 
ruled, State v. Mitchell, 137 S.W.3d 630, 2003 
Tenn. Crim. App. LEXIS 670 (Tenn. Crim. App. 
2003). 

When a defendant is convicted of first-degree 
felony murder, genuine narrowing as required 
by Tenn. Const., art. I, § 16 and U.S. Const., 
amend. 8, is not accomplished by the broad 
definition of first-degree felony murder in 
T.C.A. § 39-13-202; thus, the aggravating cir- 
cumstance set out in T.C.A. § 39-13-204()(7), 
which merely duplicates the elements of the 
offense and does not accomplish the genuine 
narrowing required by the constitution, may 
not be relied upon by the state to seek imposi- 
tion of the death penalty. State v. Bigbee, 885 
S.W.2d 797, 1994 Tenn. LEXIS 277 (Tenn. 
1994). 

Prosecutor erred during closing argument by 
stating that defendant committed aggravated 
burglary before murdering the victims, as the 
argument should have been confined to the 
single aggravating circumstance alleged in the 
notice seeking the death penalty—that the 
murders were committed for the purpose of 
avoiding, identifying with, or preventing arrest 
or prosecution (T.C.A. § 39-13-204(4)(6)). State 
v. Sexton, 368 S.W.3d 371, 2012 Tenn. LEXIS 
377 (Tenn. May 29, 2012). 


16. Burden of Proof. 

A homicide, once proven, is presumed to be 
second degree murder, and the state has the 
burden of proving the elements of premedita- 
tion and deliberation to raise the offense to first 
degree murder. State v. Hall, 8 S.W.3d 598, 
1999 Tenn. LEXIS 585 (Tenn. 1999), rehearing 
denied, — S.W.3d —, 1999 Tenn. LEXIS 688 
(Tenn. Dec. 27, 1999), cert. denied, Hall v. 
Tennessee, 531 U.S. 837, 121 S. Ct. 98, 148 L. 
Ed. 2d 57, 2000 U.S. LEXIS 5346 (2000). 

Failure to consult a mental health expert and 
to obtain an evaluation of petitioner was defi- 
cient performance, as the State was required to 
prove a premeditated, intentional killing, but 
defendant was not prejudiced because the doc- 
tor’s testimony was not admissible and prompt 
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consultation would not have affected the de- 
fense; he only said it was a possibility that due 
to a mental disease, petitioner lacked capacity, 
and evidence of certain diagnoses was not rel- 
evant and admissible without an opinion re- 
garding the ultimate issue of petitioner’s capac- 
ity to form the required mens rea, such that he 
was not entitled to post-conviction relief. Wil- 
lamson v. State, 476 S.W.3d 405, 2015 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. Apr. 
14, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 595 (Tenn. July 21, 2015). 

Trial court did not err by admitting the 
photograph of the victim, which was used dur- 
ing testimony of the medical examiner to iden- 
tify the victim and to show the victim was 
deceased, which the State had the burden of 
proving in this first degree premeditated mur- 
der trial; the photograph was not gruesome, 
showed only the victim’s head and upper chest 
area, and did not show any blood or injuries, 
and thus the probative value of the photograph 
was not substantially outweighed by the dan- 
ger of unfair prejudice. State v. Johnson, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 338 
(Tenn. Crim. App. May 4, 2016). 


17. Evidentiary Rulings. 

Testimony that described the murder victim 
as lying in a pool of blood an inch deep was not 
irrelevant, inflammatory or prejudicial. State v. 
Smith, 857 S.W.2d 1, 1993 Tenn. LEXIS 149 
(Tenn. 1993), rehearing denied, — S.W.2d —, 
1993 Tenn. LEXIS 248 (Tenn. June 28, 1993), 
cert. denied, Smith v. Tennessee, 510 U.S. 996, 
114 S. Ct. 561, 126 L. Ed. 2d 461, 1993 U.S. 
LEXIS 7408 (1993), cert. denied, Tennessee v. 
Bane, 510 U.S. 1040, 114 S. Ct. 682, 126 L. Ed. 
_ 2d 650, 1994 U.S. LEXIS 63 (1994); State v. 
Zirkle, 910 S.W.2d 874, 1995 Tenn. Crim. App. 
LEXIS 103 (Tenn. Crim. App. 1995), rehearing 
denied, — S.W.2d —, 1995 Tenn. Crim. App. 
LEXIS 230 (Tenn. Crim. App. Mar. 21, 1995), 
appeal denied, — S.W.2d —, 1995 Tenn. LEXIS 
481 (Tenn. Aug. 28, 1995), dismissed, Zirkle v. 
Carlton, — F. Supp. 2d —, 2013 U.S. Dist. 
LEXIS 123960 (E.D. Tenn. June 12, 2013). 

In a prosecution for first-degree murder by 
aggravated child abuse, evidence of prior inju- 
ries to the child was admissible as relevant to 
the issue of causation, and to show intent and 
absence of accident. State v. Dubose, 953 
S.W.2d 649, 1997 Tenn. LEXIS 472 (Tenn. 
19977). 

To the extent that the state was attempting 
to prove that defendant was guilty of first- 
degree murder by aggravated child abuse 
through his neglect of a child, child’s non-fatal 
bruising was relevant to establish what defen- 
dant had known about her physical condition 
and to negate any ignorance or mistake on his 
part as to whether she needed medical atten- 
tion. State v. Roberson, 988 S.W.2d 690, 1998 
Tenn. Crim. App. LEXIS 107 (Tenn. Crim. App. 
1998). 
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In a first degree murder prosecution, evi- 
dence of defendant’s sexual abuse of a murder 
victim’s child, proffered to show defendant’s 
motive to kill, should have been excluded under 
Tenn. R. Evid. 403 because: (1) defendant’s 
motive had been clearly established through 
other evidence; and (2) the allegations of sexual 
misconduct were highly inflammatory. State v. 
Sexton, 368 S.W.3d 371, 2012 Tenn. LEXIS 377 
(Tenn. May 29, 2012). 

In a first degree murder prosecution, the trial 
court erred in admitting evidence of defen- 
dant’s sexual abuse of a murder victim’s child 
under Tenn. R. Evid. 404(b) to show defendant’s 
motive to kill; because of the inherent unreli- 
ability of a witness’s hearsay recollections of 
the child’s allegations of sexual abuse, defen- 
dant’s commission of that crime was not proven 
by clear and convincing evidence. State v. Sex- 
ton, 368 S.W.3d 371, 2012 Tenn. LEXIS 377 
(Tenn. May 29, 2012). 

Where there was evidence that fragments 
taken from the murder victims were consistent 
with a .22 bullet, the trial court did not abuse 
its discretion by admitting defendant’s inoper- 
able .22 rifle that was not alleged to be the 
murder weapon, as this evidence: (1) tended to 
explain why defendant found it necessary to 
obtain a rifle from an acquaintance; and (2) 
suggested that defendant was familiar with a 
.22 caliber rifle. State v. Sexton, 368 S.W.3d 
371, 2012 Tenn. LEXIS 377 (Tenn. May 29, 
2012). 

Trial court did not err in admitting the bloody 
clothes of the victim’s daughter because the 
clothes helped the State establish that defen- 
dant attempted to kill the victim by completing 
a substantial step in the commission of the 
offense of attempted first degree premeditated 
murder and that defendant acted with pre- 
meditation; the clothes corroborated the daugh- 
ter’s testimony about the incident and sug- 
gested that had she not intervened, the 
defendant would have killed the victim; and the 
probative value of the evidence was not sub- 
stantially outweighed by the danger of unfair 
prejudice. State v. Halliburton, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 907 (Tenn. Crim. 
App. Dec. 6, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 219 (Tenn. Apr. 13, 2017). 


18. —Admissibility. 

In a felony murder case, the trial court erred 
in excluding evidence that, two days after a 
witness testified against defendant, the State 
dismissed forgery and theft charges against 
that witness, as this evidence was relevant to 
show his bias, but the error was harmless in 
view of defendant’s admission to shooting the 
victim. State v. Echols, 382 S.W.3d 266, 2012 
Tenn. LEXIS 738 (Tenn. Oct. 10, 2012). 

In a felony murder case, the trial court 
abused its discretion by preventing defense 
counsel from cross-examining an investigator 
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about his advising defendant that he could face 
“life in jail,” because T.C.A. § 40-35-201(b) 
merely prohibited trial judges, the state, and 
the defense from commenting to the jury on 
possible penalties for the offense charged; it 
neither mandated nor justified limitations on 
cross-examination. State v. Echols, 382 S.W.3d 
266, 2012 Tenn. LEXIS 738 (Tenn. Oct. 10, 
2012). 

In an attempted first degree premeditated 
murder case, the trial court did not err in 
admitting the victim’s testimony that she 
called her divorce attorney after informing de- 
fendant about the divorce to tell her attorney 
that she was more than a little afraid of going 
home because that testimony qualified as a 
state of mind exception to the hearsay rule, was 
relevant, and made it less likely that the victim 
provoked defendant; and it explained why the 
victim avoided defendant upon arriving home 
and declined to respond to him when he tried to 
talk to her. State v. Halliburton, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 907 (Tenn. Crim. 
App. Dec. 6, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 219 (Tenn. Apr. 18, 2017). 

Interrogation at the crime scene occurred 
approximately 40 minutes after defendant in- 
voked his rights, and his statement was a direct 
result of the detective’s failure to scrupulously 
honor defendant’s prior invocation of his right 
to remain silent, and thus his confession was 
not voluntary and his statement to the detec- 
tives should have been suppressed; however, 
given the overwhelming evidence that sup- 
ported his first-degree murder conviction, the 
error was harmless. State v. Pike, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 52 (Tenn. Crim. 
App. Jan. 25, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 264 (Tenn. Apr. 12, 2017). 

Defendant claimed the prosecutor’s remarks 
about his intent to kill the victim’s parents 
were improper, and while the State conceded 
this, the State argued that the comments were 
harmless under T.R.A.P. 36 in light of the 
curative instruction given by the trial court; 
while the comments were extremely improper 
and careless, in light of the curative instruction 
and the evidence of defendant’s guilt of first- 
degree murder, these comments did not nega- 
tively affect the verdict. State v. Pearman, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 372 
(Tenn. Crim. App. May 11, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 615 
(Tenn. Sept. 21, 2017). 

Statements were not offered to prove the 
victim’s mental state but were instead offered 
to prove defendant’s premeditation under 
T.C.A. § 39-13-202, and because the eviden- 
tiary rule does not contemplate that a third 
party’s conduct is provable by this hearsay 
exception, the trial court erred in admitting 
these statements under the exception; however, 
because of the evidence of premeditation pre- 
sented at trial, the admission of these state- 
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ments was harmless under T.R.A.P. 36. State v. 
Pearman, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 372 (Tenn. Crim. App. May 11, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
615 (Tenn. Sept. 21, 2017). 

Defendant attempted to use the victim’s pur- 
ported indecision regarding the divorce to ar- 
gue against premeditation under T.C.A. § 39- 
13-202, and thus the victim’s statements 
regarding her state of mind and intent to make 
defendant leave became relevant to rebut his 
claim that they planned to stay together, and 
the statements were not unfairly prejudicial 
because defendant placed the state of their 
relationship in issue; even if the admission was 
error, in light of the evidence of premeditation, 
any error was harmless under T.R.A.P. 36. 
State v. Pearman, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 372 (Tenn. Crim. App. May 
11, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 615 (Tenn. Sept. 21, 2017). 

In defendant’s trial for attempted first degree 
murder under T.C.A. §§ 39-12-101, 39-13-202, 
the chief's testimony was rationally based on 
his perception, but his opinion that he thought 
defendant was going to kill his wife if he had 
not been apprehended was closely intertwined 
with the ultimate issue of whether defendant 
had taken a substantial step toward killing his 
wife; the trial court erred in admitting the 
testimony, but it was harmless given the over- 
whelming evidence against defendant. State v. 
Fisher, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 847 (Tenn. Crim. App. Sept. 15, 2017). 


19. —Photographs of Victim. 

Historically, photographs depicting a victim’s 
injuries have been held admissible to establish 
torture or serious physical abuse under the 
aggravating circumstance described in § 39- 
13-2040)(5). State v. Hall, 8 S.W.3d 593, 1999 
Tenn. LEXIS 585 (Tenn. 1999), rehearing de- 
nied, — S.W.3d —, 1999 Tenn. LEXIS 688 
(Tenn. Dec. 27, 1999), cert. denied, Hall v. 
Tennessee, 531 U.S. 837, 121 S. Ct. 98, 148 L. 
Ed. 2d 57, 2000 U.S. LEXIS 5346 (2000). 

Trial court did not err in admitting two 
photographs of the victim’s body taken at the 
scene, given that they were relevant to the 
nature and extent of the victim’s injuries and 
the issue of premeditation and to support the 
testimony of two witnesses, plus the photo- 
graphs were passed around to the jurors after 
being admitted and a curative instruction re- 
garding the nature of the photographs was 
given; defendant failed to establish that the 
probative value of the photographs was sub- 
stantially outweighed by the danger of unfair 
prejudice. State v. Jenkins, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 293 (Tenn. Crim. App. 
Apr. 21, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 622 (Tenn. Sept. 20, 2017). 


20. Evidence Sufficient. 
Corroborative evidence was sufficient to sup- 
port an inference that the defendant helped 
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plan the victim’s murder. State v. Gaylor, 862 
S.W.2d 546, 1992 Tenn. Crim. App. LEXIS 748 
(Tenn. Crim. App. 1992), appeal denied, — 
S.W.2d —, 1993 Tenn. LEXIS 234 (Tenn. June 
7, 1993). 

Evidence was sufficient to establish delibera- 
tion where the state proved that defendant had 
a grudge against the Tennessee Valley Author- 
ity (TVA) and its employees and for some time 
had stated his intentions to kill TVA employees 
who came on his property and where, on the 
date of the shooting, defendant observed the 
TVA vehicle enter his property, went to his 
residence and armed himself, waited for the 
arrival of the employees and, after a brief 
confrontation, pointed his gun in the face of the 
victim and fired several shots at point blank 
range. State v. Gentry, 881 S.W.2d 1, 1993 
Tenn. Crim. App. LEXIS 645 (Tenn. Crim. App. 
1993). 

Evidence was sufficient to support conviction. 
State v. Burlison, 868 S.W.2d 713, 1993 Tenn. 
Crim. App. LEXIS 282 (Tenn. Crim. App. 1993); 
State v. Abrams, 935 S.W.2d 399, 1996 Tenn. 
LEXIS 727 (Tenn. 1996); State v. Kendricks, 
947 S.W.2d 875, 1996 Tenn. Crim. App. LEXIS 
582 (Tenn. Crim. App. 1996), appeal denied, — 
S.W.2d —, 1997 Tenn. LEXIS 248 (Tenn. May 5, 
1997); State v. Pulliam, 950 S.W.2d 360, 1996 
Tenn. Crim. App. LEXIS 672 (Tenn. Crim. App. 
1996). 

Evidence was sufficient to find defendant 
guilty beyond a reasonable doubt of first degree 
murder and of aggravated rape. State v. 
Gregory, 862 S.W.2d 574, 1993 Tenn. Crim. 
App. LEXIS 295 (Tenn. Crim. App. 1993). 

Evidence was sufficient to establish delibera- 


_tion where the state proved that defendant had 


a grudge against the Tennessee Valley Author- 
ity (TVA) and its employees and for some time 
had stated his intentions to kill TVA employees 
who came on his property and where, on the 
date of the shooting, defendant observed the 
TVA vehicle enter his property, went to his 
residence and armed himself, waited for the 
arrival of the employees and, after a brief 
confrontation, pointed his gun in the face of the 
victim and fired several shots at point blank 
range. State v. Gentry, 881 S.W.2d 1, 1993 
Tenn. Crim. App. LEXIS 645 (Tenn. Crim. App. 
1993). 

Evidence showing that defendant obtained 
the victim’s shotgun earlier in the day, entered 
the victim’s bedroom at night, aimed the shot- 
gun at the victim’s face, and, after the victim 
pushed the shotgun away, aimed again at the 
victim’s face and began to pull the trigger was 
sufficient to prove attempted first degree mur- 
der. State v. Nix, 922 S.W.2d 894, 1995 Tenn. 
Crim. App. LEXIS 925 (Tenn. Crim. App. 1995), 
appeal denied, — S.W.2d —, 1996 Tenn. LEXIS 
337 (Tenn. May 6, 1996). 

Evidence was sufficient to support conviction 
of attempted first-degree murder. State v. Alex- 
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ander, 957 S.W.2d 1, 1997 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. 1997). 

Where defendant shot victim point blank in 
the chest, a reasonable jury would conclude 
that the result he intended (death) would be 
caused with no further conduct on his part. 
State v. Adams, 973 S.W.2d 224, 1997 Tenn. 
Crim. App. LEXIS 1 (Tenn. Crim. App. 1997). 

The evidence was sufficient to support a 
conviction for premeditated and intentional 
killing where there was continued animosity 
between defendant and the victim, and any 
passion that led to the initial attack was inter- 
rupted by a third party’s attempt to separate 
the two as well as the third party’s verbal 
warning to defendant not to kill the victim. 
State v. Millsaps, 30 S.W.3d 364, 2000 Tenn. 
Crim. App. LEXIS 258 (Tenn. Crim. App. 2000), 
review or rehearing denied, — S.W.3d —, 2000 
Tenn. LEXIS 553 (Tenn. Oct. 2, 2000). 

The evidence was sufficient to support pre- 
meditated murder where defendant had a mo- 
tive to kill the victim and acted upon the motive 
by obtaining a high-powered rifle while the 
victim was at the defendant’s house, shot the 
unarmed victim in the back and then calmly 
tried to conceal the crime. State v. Thompson, 
43 S.W.3d 516, 2000 Tenn. Crim. App. LEXIS 
796 (Tenn. Crim. App. 2000), cert. denied, 
Thompson v. Tennessee, 534 U.S. 852, 122 S. 
Ct. 121, 151. L. Ed. 2d 77, 2001 U.S. LEXIS 
6019, 70 U.S.L.W. 3236 (2001), review or re- 
hearing denied, 43 S.W.3d 516, 2001 Tenn. 
LEXIS 204 (Tenn. 2001). 

Defendant’s conduct in approaching the vic- 
tim and pointing a gun at the victim’s head 
constituted a substantial step toward the com- 
mission of an especially aggravated robbery, 
during which the murder of the victim oc- 
curred; thus, there was sufficient evidence to 
support defendant’s convictions of felony mur- 
der and attempted especially aggravated rob- 
bery and it was error for the trial court to merge 
the robbery conviction into the felony murder 
conviction. State v. Webster, 81 S.W.3d 244, 
2002 Tenn. Crim. App. LEXIS 121 (Tenn. Crim. 
App. 2002). 

Evidence showing defendant was not suffer- 
ing from a severe mental illness at the time of 
the offense, that it was plausible defendant was 
malingering, and that defendant realized his 
conduct was wrongful supported the jury’s find- 
ing defendant failed to show that, as a result of 
a severe mental illness or defect, he was unable 
to appreciate the wrongfulness of his actions. 
State v. Flake, 114 S.W.3d 487, 2003 Tenn. 
LEXIS 696 (Tenn. Apr. 10, 2003). 

Evidence was sufficient to sustain defen- 
dant’s first-degree premeditated murder con- 
viction where defendant waited in a bar to offer 
the victim a ride in order to kidnap and murder 
her, defendant had handcuffs in his vehicle, 
there were many weapons in defendant’s truck, 
and defendant mutilated the victim’s body after 


39-13-202 


killing her. State v. Davidson, 121 S.W.3d 600, 
2003 Tenn. LEXIS 1007 (Tenn. 2003), cert. 
denied, Davidson v. Tennessee, 541 U.S. 1049, 
158 L.Ed?) 2d°743,.124°S: Ct: 2174, 2004°U:S: 
LEXIS 3512, 72 U.S.L.W. 3711 (2004). 
Evidence was sufficient to sustain defen- 
dant’s murder conviction where: (1) The victim 
died about 5 p.m.; (2) Defendant arrived home 
around 5:30; (3) It was a 15 minute walk from 
the victim’s home to defendant’s; (4) Defendant 
said that defendant would hurt the victim; and 
(5) The firearm’s evidence pointed to defendant 
as the killer. State v. Robertson, 130 S.W.3d 
842, 2003 Tenn. Crim. App. LEXIS 358 (Tenn. 
Crim. App. 2003), appeal denied, — S.W.3d —, 
2003 Tenn. LEXIS 1068 (Tenn. Oct. 27, 2003). 
Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder, as it showed that: (1) Defendant and 
his co-defendant decided to rob the victims 
instead of paying for the weapons; (2) Defen- 
dant was overheard saying that if they robbed 
the victims they would have to kill them be- 
cause they knew defendants; (3) They carried 
handcuffs, rope, and duct tape to the meeting; 
(4) When defendants returned to the co-defen- 
dant’s apartment they had numerous assault 
weapons and one of the victim’s cars; (5) Defen- 
dant told a friend that he had killed one victim 
because his co-defendant had been unable to do 
so; (6) Defendants burned and abandoned the 
victim’s car in a remote location, then spent the 
night in a motel away from their usual abode; 


(7) When confronted by police the next day, both . 


defendants fled; and (8) Following defendant’s 
arrest, he admitted to being at the scene. State 
v. Berry, 141 S.W.3d 549, 2004 Tenn. LEXIS 659 
(Tenn. 2004), writ denied, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 214 (Tenn. Crim. App. 
Mar. 23, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of felony murder, because it 
showed that defendant and his co-defendant 
openly discussed robbing and murdering the 
victims in the hours before acting on their 
intentions, defendants were seen later in pos- 
session of the victims’ car, jewelry, clothing, and 
weapons, and both victims were shot to death 
with firearms. State v. Berry, 141 S.W.3d 549, 
2004 Tenn. LEXIS 659 (Tenn. 2004), writ de- 
nied, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 214 (Tenn. Crim. App. Mar. 23, 2016). 

Following evidence supported defendant’s 
convictions for first degree murder of two vic- 
tims: (1) Defendant was involved in a “gun 
deal” with the victims and had planned to steal 
the guns and a car; (2) He said that the victims 
would have to be killed, because they knew 
where he and his accomplices lived; (3) He 
obtained a nine millimeter handgun shortly 
before the offenses, and a nine millimeter hand- 
gun was used in the murders; (4) He and an 
accomplice were seen driving the victims’ car 
on the night of the offenses with the victims 
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tied up in it; (5) He and his accomplice were in 
possession of assault rifles, handguns, a back- 
pack, and the victim’s personal clothing and 
jewelry; (6) He told police that he was present 
when the victims were shot and killed, yet he 
told others that he had shot one of the victims 
and that the other victim had begged for his life 
before being shot by his accomplice; (7) He and 
his accomplice burned the victims’ vehicle after 
the offenses; and (8) He tried to conceal the 
victim’s gold necklace that he was wearing at 
the time of his arrest. State v. Davis, 141 
S.W.3d 600, 2004 Tenn. LEXIS 663 (Tenn. 
2004), cert. denied, Davis v. Tennessee, 125 S. 
Ct. 13806, 161 L. Ed. 2d 123, 543 U.S. 1156, 2005 
U.S. LEXIS 1599 (U.S. Feb. 22, 2005). 

Defendant was in error when he claimed that 
the prosecution failed to successfully negate 
self-defense beyond a reasonable doubt where a 
videotape of the murder clearly depicted defen- 
dant was in no danger from the victim when 
defendant shot the beaten, unarmed, stagger- 
ing victim in the back of the head while the 
victim was walking away from him. Stokely v. 
Burke, 130 Tenn. 219, 169 S.W. 763, 1914 Tenn. 
LEXIS 19 (1914). 

Evidence was sufficient to sustain a premedi- 
tated murder conviction where defendant in- 
flicted multiple wounds upon each victim dur- 
ing the particularly cruel killings; he used two 
weapons, scissors and a ligature, on each of the 
unarmed victims and attempted to dispose of 
evidence by flushing his underwear down the 
toilet. Defendant exhibited calmness after the 
murders by showering, changing his clothes, 
looking for valuables, and then driving to Mis- 
sourl where he socialized with friends at a 
tavern that night. State v. Leach, 148 S.W.3d 
42, 2004 Tenn. LEXIS 741 (Tenn. 2004), rehear- 
ing denied, — S.W.3d —, 2004 Tenn. LEXIS 955 
(Tenn. Nov. 8, 2004), cert. denied, Leach v. 
Tennessee, 544 U.S. 966, 125 S. Ct. 1739, 161 L. 
Ed. 2d 610, 2005 U.S. LEXIS 3045 (2005). 

Evidence was sufficient to sustain a felony 
murder conviction where, on the morning of the 
murders, defendant was evading the police be- 
cause of his attack on one victim, and after the 
murders, defendant had the truck and money 
he needed to flee. From that evidence, the jury 
could have reasonably inferred that defendant 
had formed the intent to rob the victims prior to 
their murders. State v. Leach, 148 S.W.3d 42, 
2004 Tenn. LEXIS 741 (Tenn. 2004), rehearing 
denied, — S.W.3d —, 2004 Tenn. LEXIS 955 
(Tenn. Nov. 8, 2004), cert. denied, Leach v. 
Tennessee, 544 U.S. 966, 125 S. Ct. 1739, 161 L. 
Ed. 2d 610, 2005 U.S. LEXIS 3045 (2005). 

Evidence was sufficient to sustain a felony 
murder conviction where defendant admitted 
he was present during a robbery by an accom- 
plice, and one victim was shot and killed during 
the robbery. State v. Summers, 159 S.W.3d 586, 
2004 Tenn. Crim. App. LEXIS 788 (Tenn. Crim. 
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App. 2004), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 26 (Tenn. Jan. 18, 2005). 

While the evidence was for the most part 
circumstantial, it was clearly sufficient to sup- 
port the jury’s finding of guilt of both murder 
and robbery where it established the following: 
(1) The victim was working at the front desk of 
a hotel when two men demanded money and 
then shot him, ultimately killing him; (2) De- 
fendant was observed inside a room of the hotel 
with a gun on the night prior to the shooting, 
and was in and out of that room throughout the 
night and early morning; (3) Defendant and 
co-defendant were seen running from the hotel 
lobby close to the time that the victim was shot, 
carrying a bin matching the description of that 
used to hold money in the hotel safe; (4) Defen- 
dant made incriminating statements to two 
different people, claiming that he shot someone 
inside the hotel; and (5) The register tape from 
the hotel cash register showed the “no sale” 
button was pushed right before the victim’s call 
to 9-1-1. State v. Bough, 152 S.W.3d 453, 2004 
Tenn. LEXIS 910 (Tenn. 2004), rehearing de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 1069 
(Tenn. 2004). 

Evidence was sufficient to sustain a premedi- 

tated murder conviction where defendant be- 
came upset because the victim was unable to 
pay immediately a fifteen-dollar debt that the 
victim owed defendant, defendant pointed the 
gun at the victim, told the victim to open his 
mouth, and then shot the victim first above the 
victim’s left eye and then again behind the 
victim’s left ear. By his own admission, defen- 
dant shot the victim a second time, with the 
gun within one inch of the victim’s head, to 
ensure the victim’s death; defendant’s state- 
ments after the crime indicated that he thought 
about shooting the victim before doing so. State 
v. Cole, 155 S.W.3d 885, 2005 Tenn. LEXIS 15 
(Tenn. 2005), cert. denied, Cole v. Tennessee, 
126 S. Ct. 47, 163 L. Ed. 2d 79, 546 U.S. 829, 
2005 U.S. LEXIS 6152 (U.S. 2005). 

Evidence was sufficient to convict defendant 
of premeditated first degree murder under 
T.C.A. § 39-13-202(a)(1) and T.C.A. § 39-11- 
106(a)(18) where the evidence showed that de- 
fendant had been physically and mentally abu- 
sive toward the victim during their 
relationship; defendant beat the victim with a 
pistol; defendant threatened to kill the victim, 
and these actions were filmed by a surveillance 
camera; a passenger in the car with the victim 
when she was shot five times identified defen- 
dant as the shooter; another witness said the 
shooter resembled defendant; and several wit- 
nesses saw a car resembling defendant’s car 
speeding from the scene. State v. Ivy, 188 
S.W.3d 132, 2006 Tenn. LEXIS 137 (Tenn. 
2006), cert. denied, Ivy v. Tennessee, 549 U.S. 
914, 127 S. Ct. 258, 166 L. Ed. 2d 200, 2006 
U.S. LEXIS 6153 (2006). 
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Evidence was sufficient to convict a woman 
and her lover of premeditated first degree mur- 
der under T.C.A. §§ 39-13-202 and 39-11- 
302(a) where the woman’s version of events 
was inconsistent with the physical evidence 
because the autopsy of the victim, her husband, 
revealed that he had been shot six times in the 
head with a .22 caliber gun prior to the wom- 
an’s departure for the grocery store, and there 
were email messages between the defendants 
that could be fairly characterized as an ongoing 
discussion of various methods of murder. State 
v. Watson, 227 S.W.3d 622, 2006 Tenn. Crim. 
App. LEXIS 259 (Tenn. Crim. App. 2006), ap- 
peal denied, State v. Brooks, — S.W.3d —, 2006 
Tenn. LEXIS 620 (Tenn. July 3, 2006). 

Defendant’s convictions for first-degree mur- 
der and for the facilitation of first-degree mur- 
der were appropriate because the evidence was 
sufficient to support the convictions, in part 
because defendant admitted that there had 
been discussion among her husband and 
mother about killing one of the victims because 
she allegedly abused her children. State v. 
Dych, 227 S.W.3d 21, 2006 Tenn. Crim. App. 
LEXIS 823 (Tenn. Crim. App. 2006), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 191 
(Tenn. Feb. 26, 2007). 

Proof at trial showed that, inter alia: (1) 
Defendant needed money to avoid being evicted 
from his apartment; (2) Defendant lured a 
victim to his apartment with the promise that 
an accomplice would engage in sexual relations 
with the victim; and (3) Defendant admitted he 
called the victim on the night of the murder; 
because the jury could have found that a wit- 
ness was not an accomplice to the crimes, the 
witness’s testimony corroborated two accom- 
plices’ testimony, and thus the evidence was 
sufficient to convict defendant of first degree 
premeditated murder, felony murder, and espe- 
cially aggravated robbery. State v. Robinson, 
239 S.W.3d 211, 2006 Tenn. Crim. App. LEXIS 
902 (Tenn. Crim. App. Nov. 17, 2006). 

Evidence was sufficient to sustain defen- 
dant’s convictions for first degree premeditated 
murder and facilitation of attempted first de- 
gree premeditated murder, because defendant 
and his accomplices formed a firing line while 
at least two of them aimed their weapons 
toward a group of unarmed persons, and with- 
out provocation opened fire; two bullets struck 
and killed one victim, a third bullet struck and 
injured another victim, and defendant ren- 
dered no aid to the victims. Finch v. State, 226 
S.W.3d 307, 2007 Tenn. LEXIS 534 (Tenn. June 
4, 2007). 

Evidence was sufficient to sustain a first 
degree murder conviction, because, prior to the 
murder, the victim’s wife saw defendant peep- 
ing over at her house, on the day of the murder 
a witness encountered defendant at 7:40 a.m. 
walking near the victim’s home, and the mur- 
der occurred between 8:30 a.m. and 9:20 a.m.; 
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after 10:00 a.m., a witness picked up defendant 
at a location near a trail leading from the 
victim’s home, and the ammunition found in 
defendant’s home was consistent with the un- 
usual combination of power piston wads and 
double aught buckshot found at the crime 
scene. State v. Stephens, 264 S.W.3d 719, 2007 
Tenn. Crim. App. LEXIS 748 (Tenn. Crim. App. 
Sept. 21, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 300 (Tenn. Apr. 14, 2008), 
overruled in part, State v. Beaty, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 842 (Tenn. Crim. 
App. Nov. 8, 2016). 

Evidence showed that defendant and the 
victim had argued on the morning of the killing, 
and when they argued again later, defendant 
armed himself with a pistol and shot the un- 
armed victim seven times at close range; there- 
after, defendant attempted to secrete or dispose 
of the weapon and stabbed himself to bolster a 
claim that he acted in self-defense, and did not 
alert emergency personnel to the victim’s con- 
dition when they arrived on the scene but chose 
to dramatize and exaggerate his minor wounds 
instead of directing paramedics to aid the vic- 
tim. State v. Vaughn, 279 S.W.3d 584, 2008 
Tenn. Crim. App. LEXIS 442 (Tenn. Crim. App. 
June 16, 2008). 

Defendant’s conviction for premeditated 
first-degree murder was appropriate because 
evidence showed that expert testimony con- 
nected defendant to a pair of jeans found at the 
scene of the crime and worn at the time of the 
attack on the victim; witness also testified that 
defendant took her to the crime scene and, 
while there, confessed to having killed the 
victim. State v. Gilley, 297 S.W.3d 739, 2008 
Tenn. Crim. App. LEXIS 660 (Tenn. Crim. App. 
Aug. 13, 2008). 

Because the state needed to prove only that 
petitioner intentionally attempted to kill some- 
one (and not necessarily anyone specifically) 
the evidence was plainly sufficient to support 
petitioner’s attempted first degree murder con- 
viction, and he was not entitled to habeas relief; 
the evidence produced at trial revealed that 
petitioner, after threatening to get a gun and 
return to kill either two specific individuals, or 
everyone, went to his house, retrieved his shot- 
gun, and upon returning to the tavern, fired the 
shotgun into the tavern. Krantz v. Lindamood, 
594 F.3d 896, 2010 FED App. 43P, 2010 U.S. 
App. LEXIS 3008 (6th Cir. Feb. 17, 2010), cert. 
denied, 562 U.S. 869, 131 S. Ct. 166, 178 L. Ed. 
2d 98, 2010 U.S. LEXIS 6657 (U.S. 2010). 

Defendant’s conviction for attempt to commit 
first-degree murder in violation of T.C.A. §§ 39- 
13-202(a) and 39-12-101 was appropriate be- 
cause, considering the totality of the facts and 
circumstances surrounding the crimes commit- 
ted against the victim in the course of the 
robbery, carjacking, and assault, the evidence 
was sufficient to demonstrate that a rational 
trier of fact could have concluded that defen- 
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dant and his co-perpetrator, with premedita- 
tion, planned and intended to kill the victim. 
State v. Davis, 354 S.W.3d 718, 2011 Tenn. 
LEXIS 962 (Tenn. Oct. 17, 2011). 

Evidence was sufficient to sustain defen- 
dant’s convictions for felony murder, under 
T.C.A. § 39-13-202(a)(2), and especially aggra- 
vated kidnapping, under T.C.A. § 39-13-305, 
because defendant beat the victim unconscious 
with a baseball bat, and defendant and an 
accomplice tied the victim with rope and drove 
the victim to a creek where they drowned the 
victim. Furthermore, defendant’s statements to 
investigators, which reflected a guilty knowl- 
edge on the part of defendant, taken together 
with the evidence of defendant’s DNA which 
was recovered from a cigarette butt that was 
found at the victim’s home, sufficiently corrobo- 
rated the testimony of accomplices. State v. 
Mangrum, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 825 (Tenn. Crim. App. Nov. 9, 2011), 
affd, 403 S.W.3d 152, 2013 Tenn. LEXIS 312 
(Tenn. Mar. 27, 2018). 

Following evidence was sufficient to convict 
defendant of two counts of first degree murder: 
(1) he told three witnesses that he committed 
the murders; (2) he believed one of the victims 
had accused him of child sexual abuse; (3) he 
had threatened to kill that victim; (4) he ob- 
tained a .22 rifle shortly before the victims were 
shot; and (5) fragments taken from the bodies 
were consistent with a .22 bullet. State v. Sex- 
ton, 368 S.W.3d 371, 2012 Tenn. LEXIS 377 
(Tenn. May 29, 2012). 

In a felony murder case, a witness’s testi- 
mony that he saw defendant pointing a rifle at 
the victim, who held his hands in the air, and 
heard three shots fired from a .22 caliber 
weapon, followed by a single shot from a higher 
caliber gun, along with evidence that defendant 
used a .22 rifle and that a single shot was fired 
from the victim’s .38 caliber revolver, was suf- 
ficient to allow the jury to reject defendant’s 
claim of self-defense. State v. Echols, 382 
S.W.3d 266, 2012 Tenn. LEXIS 738 (Tenn. Oct. 
10, 2012). 

Evidence was sufficient to sustain defen- 
dant’s first degree murder conviction because 
defendant shot an unarmed victim, thereafter, 
he attempted to conceal his crime by disposing 
of the weapon, and he was calm following the 
killing, changing his clothes, leaving the car 
from the scene, and using a stranger’s phone to 
make arrangements to go home. Defendant and 
the victim’s relationship was one of rival gang 
members and the killing occurred during a 
fight between the two gangs. State v. Hawkins, 
— §.W.3d —, 2012 Tenn. Crim. App. LEXIS 112 
(Tenn. Crim. App. Feb. 16, 2012), affd in part, 
revd in part, 406 S.W.3d 121, 2013 Tenn. 
LEXIS 497 (Tenn. June 20, 2013). 

Evidence was sufficient to sustain a premedi- 
tated murder conviction because defendant 
went to his girlfriend’s home armed, upon 
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learning that police had been called defendant 
said that he would “shoot in the face” the first 
person who walked through the door, and he 
then executed his plan by shooting an officer in 
the face as he entered the residence. State v. 
Johnson, — 8.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 132 (Tenn. Crim. App. Mar. 5, 2012), 
affd, 401 S.W.3d 1, 2013 Tenn. LEXIS 355 
(Tenn. Apr. 19, 2013). 

Evidence was sufficient to sustain a first 
degree murder conviction because defendant 
had an intimate relationship with the victim, 
the relationship with the victim deteriorated, 
video surveillance showed the victim driving 
defendant’s car hours before her death, and the 
victim’s blood was found in defendant’s car. The 
victim’s body was found face down on the side of 
the road with two fatal gunshot wounds, and 
defendant admitted to both his cousin and his 
girlfriend that he killed the victim, providing 
specific facts of the case that were previously 
unknown. State v. Smith, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 165 (Tenn. Crim. App. 
Mar. 2, 2012), vacated, 418 S.W.3d 38, 2013 
Tenn. LEXIS 720 (Tenn. Sept. 10, 2013). 

Evidence was sufficient to sustain a convic- 
tion for attempted first degree murder because 
the victim said defendant demanded money 
and drugs and yelled, “we’re going to kill you 
guys if you don’t tell us where it’s at.” Defen- 
dant hit the victim with a baton, threatened to 
kill everyone in the cabin if he did not receive 
money, and although defendant did not fire the 
gun, he was criminally responsible for the 
shootings because he sought out assistance and 
armed the accomplice with a gun before going 
to the cabin. State v. Dickson, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 397 (Tenn. Crim. 
App. June 14, 2012), affd in part, rev’d in part, 
413 S.W.3d 735, 2013 Tenn. LEXIS 777 (Tenn. 
Oct. 8, 2013). 

Appellant’s premeditated first degree murder 
and felony murder convictions were affirmed 
because the state presented extensive evidence 
at trial establishing appellant’s guilt and cor- 
roborating the accomplice’s testimony; the 
medical examiner confirmed the accomplice’s 
testimony regarding the victims’ injuries and 
the manner in which they were killed. State v. 
Jones, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 345 (Tenn. Crim. App. Apr. 18, 2013), 
rev d, 450 S.W.3d 866, 2014 Tenn. LEXIS 669 
(Tenn. Sept. 25, 2014). 

Evidence was sufficient to sustain defen- 
dant’s premeditated murder conviction because 
defendant would inherit the victim’s estate 
upon his death, a shot was fired into the head- 
board of the victim’s bed before the victim was 
shot in the forehead, the bullet severed the 
victim’s brain stem, killing him instantly, and 
the victim was unarmed, heavily sedated, and 
unable to defend himself. State v. Leath, 461 
S.W.3d 73, 2013 Tenn. Crim. App. LEXIS 461 
(Tenn. Crim. App. June 3, 2013), appeal denied, 
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— $.W.3d —, 2013 Tenn. LEXIS 981 (Tenn. Nov. 
13, 2013), cert. denied, Leath v. Tennessee, 189 
L. Ed. 2d 173, 1384 S. Ct. 2292, — U.S. —, 2014 
U.S. LEXIS 3508 (U.S. 2014). 

Evidence the victim was found lying on her 
bed, dead from two gunshots to her head, the 
phone line to her house had been cut, there 
were pry marks on the screen door, her car was 
missing, and defendant was arrested in her car 
with her gun under the driver’s seat was suffi- 
cient to support defendant’s convictions for pre- 
meditated murder, felony murder, aggravated 
burglary, and theft. State v. Stanhope, 476 
S.W.3d 382, 2013 Tenn. Crim. App. LEXIS 778 
(Tenn. Crim. App. Sept. 12, 2013). 

Although circumstantial, evidence defendant 
had unexplained money roughly equal to the 
amount known to be in the victim’s possession 
shortly before her death and that defendant 
gave his wife a large diamond ring that was 
positively identified as the victim’s based on a 
unique flaw supported defendant’s felony mur- 
der, aggravated arson, and theft of property 
convictions. State v. Garner, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 852 (Tenn. Crim. App. 
Sept. 30, 2013), review denied and ordered not 
published, — S.W.3d —, 2014 Tenn. LEXIS 141 
(Tenn. Feb. 12, 2014), cert. denied, Garner v. 
Tennessee, 190 L. Ed. 2d 338, 135 S. Ct. 447, — 
U.S. —, 2014 U.S. LEXIS 7297 (U.S. 2014). 

In a death penalty case, the evidence was 
sufficient to sustain defendant’s first degree 
and felony murder convictions because defen- 
dant used weapons, including a knife and rope, 
upon unarmed victims who were particularly 
vulnerable because of their ages. Defendant 
killed one victim because she had seen his face, 
and defendant’s robbery of the money, credit 
cards, and jewelry indicated another motive for 
the murders. State v. Jones, 450 S.W.3d 866, 
2014 Tenn. LEXIS 669 (Tenn. Sept. 25, 2014). 

Evidence that the victim was found with her 
shirt ripped open, her bra rolled down to her 
waist, her chest exposed, her underwear rolled 
above her pants line, and her shorts puller 
higher than her waist, and that a condom was 
found in the area near the victim’s body, which 
had signs of sexual trauma, was sufficient to 
prove the killing was committed during the 
perpetration of a rape. State v. Bell, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 508 (Tenn. 
Crim. App. May 30, 2014), affd, 512 S.W.3d 
167, 2015 Tenn. LEXIS 720 (Tenn. Sept. 10, 
2015), aff'd, 480 S.W.3d 486, 2015 Tenn. LEXIS 
1087 (Tenn. Sept. 10, 2015). 

Evidence was sufficient that defendant com- 
mitted first degree felony murder during kid- 
napping because there was evidence defendant 
was present at the victim’s house, defendant’s 
DNA was on the handgun replica and a condom 
found in the same area as a branch on which 
hairs consistent with the victim’s head hair 
were found, multiple blunt force injuries oc- 
curred to the victim’s head, and a drag trail 
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existed from the victim’s house leading to the 
area where the victim’s body was found. State v. 
Bell, 480 S.W.3d 486, 2015 Tenn. LEXIS 720 
(Tenn. Sept. 10, 2015), cert. denied, Bell v. 
Tennessee, 195 L. Ed. 2d 221, 136 S. Ct. 2006, 
— U.S. —, 2016 U.S. LEXIS 3192 (U.S. 2016). 

Evidence was sufficient that defendant com- 
mitted first degree felony murder during rape 
because the victim’s body had blunt force inju- 
ries to the victim’s inner thighs, the victim’s 
chest was exposed as the victim’s shirt was torn 
open and the victim’s bra was pulled down, and 
defendant’s semen was contained in a condom 
left at the assault location. State v. Bell, 480 
S.W.3d 486, 2015 Tenn. LEXIS 720 (Tenn. Sept. 
10, 2015), cert. denied, Bell v. Tennessee, 195 L. 
Ed. 2d 221, 136 S. Ct. 2006, — U.S. —, 2016 
U.S. LEXIS 3192 (U.S. 2016). 

Evidence supported defendant’s first-degree 
murder conviction, as a victim’s body was dis- 
covered inside defendant’s residence stuffed 
inside a trash can, and an autopsy established 
that she had been beaten and raped before 
being stuffed into five trash bags and then the 
trash can; that her cause of death was asphyxi- 
ation indicated that she was alive when placed 
in the trash can to die, and DNA analysis 
established the presence of defendant’s semen 
in the victim’s vagina and rectum and on her 
blue jeans. State v. Davidson, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 164 (Tenn. Crim. 
App. Mar. 10, 2015), affd, 509 S.W.3d 156, 2016 
Tenn. LEXIS 913 (Tenn. Dec. 19, 2016). 

Appellant’s extrajudicial confession was suf- 
ficient to support his murder convictions where 
the victims’ deaths and identities were proven 
and appellant’s confession was trustworthy. 
State v. Willis, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 169 (Tenn. Crim. App. Mar. 13, 
2015), affd, 496 S.W.3d 653, 2016 Tenn. LEXIS 
405 (Tenn. July 6, 2016). 

Evidence that the victims arrived at defen- 
dant’s house, defendant came outside with a 
gun, defendant shot at the unarmed victims, 
and police arrived to find defendant holding the 
weapon was sufficient to support defendant’s 
convictions for first degree premeditated mur- 
der and attempted first degree premeditated 
murder. State v. Pruitt, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 688 (Tenn. Crim. App. 
Aug. 26, 2015), affd, 510 S.W.3d 398, 2016 
Tenn. LEXIS 980 (Tenn. Dec. 30, 2016). 

Minor child of the victim was controlled by 
defendant and was not an accomplice in this 
case; the testimony and the physical evidence 
corroborated the child’s testimony implicating 
defendant in the premeditated first degree 
murder of the victim, and sufficient evidence 
supported his conviction. State v. Hawkins, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 700 
(Tenn. Crim. App. Aug. 28, 2015), affd, 519 
S.W.3d 1, 2017 Tenn. LEXIS 272 (Tenn. May 1, 
2017), cert. denied, Hawkins v. Tennessee, 199 
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L. Ed. 2d 288, 138 S. Ct. 388, 2017 U.S. LEXIS 
6432 (U.S. Oct. 30, 2017). , 

Evidence was sufficient to convict defendant 
of first degree murder because the jury could 
infer that defendant traveled about one-fourth 
of one mile on foot from a church to the victim’s 
house, where he placed a barrel under a win- 
dow, removed the screen, entered the house 
through the open window, shot the victim in the 
head with a .22 caliber weapon, left through the 
front door, went to his mother’s house, and 
waited until the body had been discovered the 
next day before initiating any contact with the 
authorities; and because defendant’s actions 
were inconsistent with a conclusion he was 
incapable, due to intoxication, of premeditating 
the victim’s killing. State v. Rayfield, 507 
S.W.3d 682, 2015 Tenn. Crim. App. LEXIS 780 
(Tenn. Crim. App. Sept. 28, 2015), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 146 
(Tenn. Feb. 18, 2016). 

Evidence supported defendant’s conviction of 
first degree murder; defendant forced the vic- 
tim into her car and they drove to a separate 
location, where he savagely beat the victim to 
death, then fled, and the repeated blows in- 
flicted upon the unarmed victim and defen- 
dant’s cool planning following her death sup- 
port the jury’s finding of premeditation. State v. 
Burrows, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 21 (Tenn. Crim. App. Jan. 12, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
364 (Tenn. May 6, 2016). 

Jury could have found that defendant was 
guilty of felony murder in perpetration of or 
attempt to perpetrate theft, under a theory of 
criminal responsibility; the proof established 
that defendant was an active participant in the 
events resulting in the victim’s death and not 
merely present before and after the offense, as 
defendant assisted in the commission of the 
offense by purposefully blocking the victim’s 
car so that the victim could not escape the 
gunman. State v. Crockett, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 150 (Tenn. Crim. App. 
Feb. 29, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 486 (Tenn. June 23, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of first degree 
murder where it showed that defendant and his 
family had a lengthy disagreement with the 
victims and their friends, defendant told a 
witness he would put a bullet through one of 
the victim’s head, both victims were shot in the 
head, bullets found in defendant’s truck were 
consistent with the caliber of bullets found at 
the scene, documents of email and social media 
messages relative to the desire to kill the vic- 
tims and defendant’s willingness to help found 
shredded in defendant’s truck, and defendant 
implicated himself in the crimes during a 
phone call with his wife. State v. Potter, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 174 
(Tenn. Crim. App. Mar. 8, 2016). 
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Evidence was sufficient to convict defendant 
of premeditated first degree murder because 
defendant was the last person known to have 
seen the victim alive and discovered her body; 
the victim’s neighbor testified that she saw a 
person, who matched defendant’s description 
and was driving a white van like defendant’s, in 
the victim’s driveway shortly after 12:30 p.m.; 
on the night of the murder, investigators no- 
ticed that defendant had scratches on his face; 
an expert in forensic pathology concluded that 
the victim died from a combination of blunt 
force injuries to the head and strangulation to 
the neck; and defendant’s former cellmate tes- 
tified that defendant confessed to killing the 
victim by hitting her in the back of the head. 
State v. Giles, 493 S.W.3d 504, 2016 Tenn. 
Crim. App. LEXIS 178 (Tenn. Crim. App. Mar. 
10, 2016). 

Evidence that defendant walked up to the 
female victim’s car with a loaded gun as she 
was using the ATM and pointed the gun at her, 
demanded she exit the car, and shot her at 
point-blank range without hesitation when she 
did not comply and attempted to drive away 
was sufficient to support defendant’s conviction 
for first degree premeditated murder. State v. 
Holmes, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 182 (Tenn. Crim. App. Mar. 11, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
438 (Tenn. June 23, 2016). 

Defendant’s conviction for first degree pre- 
meditated murder was supported by sufficient 
proof of her criminal responsibility for the vic- 
tim’s death, and her conviction for conspiracy to 
commit first degree murder was supported by 
sufficient proof of an agreement to commit the 

_murder; defendant knew the killing of her hus- 
band was going to occur, she agreed to pay half 
of the compensation to the killer, plus defen- 
dant and her daughter were victims of abuse by 
the husband and wanted him dead, and they 
conspired to commit the murder. State v. Walls, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 263 
(Tenn. Crim. App. Apr. 7, 2016), rev'd, —S.W.3d 
—, 2017 Tenn. LEXIS 719 (Tenn. Nov. 9, 2017). 

Evidence was sufficient to convict defendants 
of first degree felony murder and especially 
ageravated robbery because a witness testified 
that defendants left his house after agreeing to 
commit a robbery; both defendants were iden- 
tified by an eyewitness as leaving the victim’s 
apartment with him the last time he was seen 
alive by anyone other than defendants; the 
victim was shot multiple times, and his body 
was left in his vehicle; the bullets removed from 
the victim’s body and shell casings found in his 
vehicle were fired by the type of pistol recovered 
from the second defendant’s residence; and the 
jury was instructed regarding criminal respon- 
sibility and rejected the first defendant’s argu- 
ment that he was only present during the 
murder. State v. Jones, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 311 (Tenn. Crim. App. 
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Apr. 15, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 578 (Tenn. Aug. 18, 2016). 

Evidence that defendant left an apartment 
just before the victim, shot the victim in a 
breezeway immediately after the victim left an 
apartment, and three eyewitnesses saw defen- 
dant shoot the victim multiple times was suffi- 
cient to support defendant’s conviction for first 
degree premeditated murder. State v. Claxton, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 296 
(Tenn. Crim. App. Apr. 20, 2016), appeal denied, 
— $.W.3d —, 2016 Tenn. LEXIS 662 (Tenn. 
Sept. 23, 2016). 

Evidence that defendant approached the vic- 
tim while his back was turned, stabbed the 
victim in the back, followed the victim into a 
restaurant to obtain the victim’s car keys, and 
left the victim dying on the kitchen floor and 
drove off in the victim’s car was sufficient to 
support defendant’s conviction for first degree 
felony murder. State v. Arnold, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 308 (Tenn. Crim. 
App. Apr. 26, 2016), review denied and ordered 
not published, — 8.W.3d —, 2016 Tenn. LEXIS 
817 (Tenn. Oct. 24, 2016). 

Evidence supported defendant’s conviction 
for kidnapping-related felony murder, as it 
showed that defendant knowingly removed the 
victim from the front of her apartment and 
confined her inside where he strangled her with 
his hands and a vacuum cleaner cord until she 
died. State v. Rivera, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 345 (Tenn. Crim. App. May 
6, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 695 (Tenn. Sept. 23, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree premeditated 
murder because the accomplice testimony was 
adequately corroborated, by the testimony of 
independent witnesses, and the evidence of 
defendant recruiting the accomplice to assist 
defendant in the shooting of the victim suffi- 
ciently supported defendant’s conviction. State 
v. Moore, — 8.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 457 (Tenn. Crim. App. June 28, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
859 (Tenn. Nov. 17, 2016). 

Despite the acquittal on the attempted first 
degree murder charge, the State presented evi- 
dence from which a trier of fact could have 
found that defendants, by shooting eight times 
each into a nearby vehicle containing six 
people, committed attempted murder, and that 
they employed a firearm during the commission 
of a dangerous felony; thus, the evidence sup- 
ported the attempted second degree murder 
conviction. State v. Pirtle, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 536 (Tenn. Crim. App. 
July 22, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 902 (Tenn. Nov. 22, 2016). 

Evidence that defendant returned to an 
apartment where he felt disrespected, was wel- 
comed inside, did not display a gun until he 
went directly to the victim and shot him, indi- 
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cating the use of the element of surprise to keep 
the victims from defending themselves was 
sufficient for a rational trier of fact to find that 
defendant’s killing of the victim was premedi- 
tated, as required for a conviction of first degree 
murder. State v. Waters, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 592 (Tenn. Crim. App. 
Aug. 10, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 772 (Tenn. Oct. 21, 2016). 

Defendant claimed he was so intoxicated that 
he was incapable of premeditation and that he 
should have been convicted of voluntary man- 
slaughter, but there was evidence to the con- 
trary regarding his intoxication, and by the 
jury’s verdict of guilty to the charge of first 
degree murder, the jury necessarily rejected the 
claim that defendant acted in a state of passion 
produced by adequate provocation sufficient to 
lead a reasonable person to act in an irrational 
manner. State v. Hudgins, — $.W.3d —, 2016 
Tenn. Crim. App. LEXIS 612 (Tenn. Crim. App. 
Aug. 18, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 753 (Tenn. Oct. 19, 2016). 

Record supported the jury’s finding that de- 
fendant acted with premeditation in killing 
three victims and attempting to kill a fourth 
victim, as it showed that, after becoming angry 
with his girlfriend for cheating, defendant 
rammed a door and fired his gun at the door in 
an effort to get to her inside the bedroom and 
once inside, defendant continued shooting his 
gun. In addition, defendant did not render aid 
or summon help, fled the scene and traveled to 
multiple locations. State v. Clayton, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 614 (Tenn. 
Crim. App. Aug. 18, 2016), aff'd, — S.W.3d —, 
2017 Tenn. LEXIS 723 (Tenn. Nov. 20, 2017). 

Conviction for first degree murder was sup- 
ported by evidence defendant decided to con- 
front the victim, obtained the victim’s gun, 
walked to the sleeping victim’s bedroom, shot 
the victim, failed to render aid or call for 
assistance, ransacked the house to make it look 
as if the killing occurred during a burglary, fled 
the scene, and secured a brick to the gun and 
threw it into a pond. State v. Self, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 639 (Tenn. Crim. 
App. Aug. 29, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 30 (Tenn. Jan. 19, 2017), 
cert. denied, Self v. Tennessee, 198 L. Ed. 2d 
666, 187 S. Ct. 2224, — U.S. —, 2017 US. 
LEXIS 3666 (U.S. June 5, 2017). 

Evidence was sufficient to establish defen- 
dant’s identity as the perpetrator for the of- 
fenses of first degree premeditated murder, 
first degree felony murder, attempt to commit 
first degree murder, and especially aggravated 
robbery where two victims identified him in a 
photograph lineup and they testified that they 
were able to see his face during the crimes. 
State v. Hawthorne, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 670 (Tenn. Crim. App. Sept. 
7, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 145 (Tenn. Feb. 23, 2017). 
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Evidence was sufficient to prove that defen- 
dant was the perpetrator of first-degree felony 
murder and especially aggravated robbery 
where he admitted in a recorded telephone 
conversation that he shot the victim in the face 
and his codefendants’ testimony connected him 
to the crimes. State v. Tull-Morales, — 8.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 698 (Tenn. 
Crim. App. Sept. 19, 2016). 

Since a photograph showed that one of the 
victim’s pregnancy was clearly visible, a rea- 
sonable jury could have found that defendant 
knew she was pregnant when he and an accom- 
plice killed her and thus, that he intentionally 
and with premeditation killed her baby. State v. 
Moss, — S8.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 709 (Tenn. Crim. App. Sept. 21, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
70 (Tenn. Jan. 19, 2017). 

Evidence, including defendant’s bloody shoe 
prints at one scene, his DNA on a bottle of beer, 
that defendant and an accomplice used deadly 
weapons upon three unarmed women, that the 
crimes were particularly cruel, and that the 
sale of drugs provided a motive was sufficient to 
show that defendant and an accomplice killed 
the victims as part of their plan to rob the first 
victim. State v. Moss, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 709 (Tenn. Crim. App. Sept. 
21, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 70 (Tenn. Jan. 19, 2017). 

Evidence was sufficient to convict defendant 
of first degree premeditated murder because, 
although the victim was intoxicated and argu- 
ing with defendant and others, he ended the 
argument and attempted to leave the neighbor- 
hood; defendant procured a firearm from a 
vehicle parked along the street and shot at, and 
killed, the victim, who was unarmed and yell- 
ing out the window of the first witness’s car; the 
first witness stated that she saw defendant and 
another individual holding guns; and the sec- 
ond witness testified that he heard gunshots, 
that he looked back toward the home, and that 
he saw gunfire coming from defendant’s gun. 
State v. Dowdy, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 724 (Tenn. Crim. App. Sept. 21, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 932 (Tenn. Dec. 15, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of felony murder where it 
showed that as a result of the victims’ work as 
confidential informants defendant’s nephew 
was indicted, defendant told his nephew not to 
worry about it, and defendant’s girlfriend tes- 
tified he went into a motel room with a gun, she 
heard two pops, when he returned he was 
carrying a cell phone, and that night he threw 
the phone away in one location and the gun in 
a different location. Defendant also confessed to 
the murders. State v. Wade, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 734 (Tenn. Crim. App. 
Sept. 28, 2016), appeal denied, — S.W.3d: —, 
2017 Tenn. LEXIS 47 (Tenn. Jan. 19, 2017). 
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Defendant’s attempted murder and firearms 
convictions were supported by evidence that at 
least 15 shots were filed at the victims’ home, 
immediately prior to the shooting someone 
claiming to be defendant called an individual 
an asked her to get in touch with the male 
victim and then defendant asked the victim if 
he had any “beef” with defendant moments 
before shots were fired, and the casings recov- 
ered from the scene matched cartridge casings 
found in a vehicle where defendant was a 
passenger. State v. Lagrone, — 8.W.3d —, 2016 
Tenn. Crim. App. LEXIS 751 (Tenn. Crim. App. 
Sept. 30, 2016). 

Evidence that a codefendant planned to rob 
the victim, the three defendants left a witness’s 
apartment with handguns, and one of them 
shot the victim supported defendant’s convic- 
tions for felony murder and especially aggra- 
vated robbery. State v. Conde-Valentino, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 753 
(Tenn. Crim. App. Oct. 4, 2016), appeal denied, 
State v. Conde-Valentino, — S.W.3d —, 2017 
Tenn. LEXIS 73 (Tenn. Jan. 19, 2017). 

Evidence was sufficient to support a convic- 
tion for first degree premeditated murder, as 
there was testimony defendant drove to the 
house, went downstairs to the victim’s bedroom 
shouting that he was going to kill him, pro- 
duced a gun, and shot the victim, and that the 
victim’s cause of death was complications from 
an abdominal gunshot wound. State v. Harris, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 823 
(Tenn. Crim. App. Nov. 4, 2016), appeal denied, 
—S8.W.3d —, 2017 Tenn. LEXIS 134 (Tenn. Feb. 
23, 2017). 

Evidence. was legally sufficient to support 
defendant’s conviction for first degree murder 
because a jury could conclude he committed the 
killing intentionally and with premeditation; a 
witness testified that she overheard defendant 
confess to the killing and talk to the co-defen- 
dant about disposing of evidence, defendant 
confessed to the mother of the victim’s son that 
he committed the murder, and he admitted the 
shooting to a cellmate. State v. Sharpe, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 817 
(Tenn. Crim. App. Nov. 2, 2016). 

Evidence that defendant had a grudge 
against the victim, that he prepared for his 
confrontation with the victim by putting a gun 
in his pocket, that he used a deadly weapon on 
the unarmed victim, that he administered re- 
peated blows, that he exhibited calmness after 
the killing, that he hid the weapon was suffi- 
cient to support defendant’s conviction for first 
degree premeditated murder. State v. Dowlen, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 828 
(Tenn. Crim. App. Nov. 7, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of felony murder, aggravated 
child abuse, and aggravated child neglect be- 
cause, based on the nature and extent of the 
victim’s injuries that occurred while he was 
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under defendant’s sole custody and care and 
defendant’s attempts to dispose of the victim’s 
body and conceal the offenses, the evidence 
showed that defendant knowingly treated the 
victim in a manner as to inflict injury, that he 
acted other than by accidental means, and the 
victim died as a result. State v. Brown, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 839 
(Tenn. Crim. App. Nov. 7, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause the record showed that defendant shot 
the victim in the face, the victim died of a 
gunshot wound to the head and neck, and the 
audio recording of the victim’s phone call and 
witness testimony showed that defendant 
cursed at the victim, approached the unarmed 
victim sitting in his car, engaged a concealed 
gun, shot the victim in the face, and fled the 
scene. State v. Fuller, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 862 (Tenn. Crim. App. Nov. 
15, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 36 (Tenn. Jan. 20, 2017). 

Evidence that the victim was struck three 
times in the back of the head with a hard, dense 
object that was consistent with a sledge ham- 
mer, defendant asked two acquaintances to 
help him rob the victim and when they refused 
defendant indicated he would do it himself, and 
a sledge hammer with defendant’s girlfriend’s 
name on it was found in the woods outside one 
of the acquaintance’s apartment was sufficient - 
to support defendant’s conviction for first de- 
gree premeditated murder. State v. Thompson, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 898 
(Tenn. Crim. App. Dec. 1, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of first degree felony murder 
and especially aggravated robbery where de- 
fendant told a witness that he intended to rob 
the victim by creating a false drug deal, he and 
his two co-defendants discussed robbing the 
victim, defendant who was armed drove his 
co-defendants to the victim’s home, he was 
inside the home while the victim was shot six 
times, a co-defendant’s blood was found in the 
victim’s home, defendant had blood on his 
hands when he returned to a witness’s home, 
they discussed the division of the proceeds, and 
defendant told the witness not to say anything 
about the offense. State v. Jones, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 908 (Tenn. Crim. 
App. Dec. 6, 2016), review denied and ordered 
not published, — S.W.3d —, 2017 Tenn. LEXIS 
234 (Tenn. Apr. 12, 2017). 

Reasonable jury could have easily found that 
defendant acted with premeditation when he 
shot the male victim three times and killed him 
and bound the female victim and stuffed her 
into a garbage can to die, and that such acts 
were done while also committed the rimes of 
kidnapping, rape, and robbery. State v. David- 
son, 509 S.W.3d 156, 2016 Tenn. LEXIS 913 
(Tenn. Dec. 19, 2016), cert. denied, Davidson v. 
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Tennessee, 199 L. Ed. 2d 66, 138 S. Ct. 105, 
2017 U.S. LEXIS 5551 (U.S. Oct. 2, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction for two counts of premedi- 
tated murder and one count of attempted pre- 
meditated murder because none of the shooting 
victims were armed, all of the victims were shot 
from more than five feet away, and two of the 
victims could not have been involved in any 
confrontation, even if one believed defendant’s 
story about the third victim’s threat to defen- 
dant. In addition, even if true, defendant’s 
confession showed that defendant escalated 
any confrontation. State v. Pruitt, 510 S.W.3d 
398, 2016 Tenn. LEXIS 980 (Tenn. Dec. 30, 
2016). 

Reasonable jury could have determined that 
defendant killed the victim, his estranged wife, 
to prevent her from testifying regarding cus- 
tody at an upcoming court hearing, that he 
strangled her to death, and that he undertook 
concealment efforts to make it seem like she 
had decided to abandon the children and disap- 
pear by taking her body to a remote location 
and setting it on fire; the evidence thus sup- 
ported his conviction of first degree premedi- 
tated murder. State v. Jones, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 29 (Tenn. Crim. App. 
Jan. 17, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree felony murder 
and especially aggravated robbery because de- 
fendant’s confession was corroborated by wit- 
nesses who said that he went to his mother’s 
house for money and he repeated returned to 
the group with additional funds with which he 
purchased cocaine, other witnesses testified 
about defendant’s hatred for his mother and his 
interest in her monetary affairs, defendant’s 
statement included the specific method by 
which he killed her, with a hammer, and the 
police recovered a bloody hammer from the 
home. State v. Watts, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 36 (Tenn. Crim. App. Jan. 
19, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 316 (Tenn. May 18, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder in the 
attempt to perpetrate a robbery and attempted 
especially aggravated robbery because there 
was proof defendant was present during the 
crime and assisted the other suspect in commit- 
ting the crime. Defendant admitted to the wit- 
ness that he assisted the suspect in the murder, 
an eyewitness identified defendant as being 
present in the apartment at the time of the 
shooting, and his fingerprint was found on a 
candle holder from the victim’s living room that 
he used to light a cigarette. State v. Taliaferro, 
— 8.W.3d —, 2017 Tenn. Crim. App. LEXIS 41 
(Tenn. Crim. App. Jan. 20, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 289 
(Tenn. May 19, 2017). 
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Sufficient evidence supported defendant’s 
conviction for first degree murder in the perpe- 
tration of or attempt to perpetrate a robbery 
because there was sufficient independent evi- 
dence to corroborate his confessions to his 
friend and the victim’s mother and substantial 
independent evidence the confessions were 
trustworthy; defendant’s confession to the 
mother corroborated evidence that the victim 
had been shot in the hand, and the friend’s 
statements matched the mother’s statement. 
State v. Bass, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 60 (Tenn. Crim. App. Jan. 27, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 348 (Tenn. May 22, 2017). 

There was sufficient evidence to support de- 
fendant’s conviction for first degree murder in 
the perpetration of or attempt to perpetrate a 
robbery because defendant called the victim 
several times around the time of his death, he 
admitted to seeing the victim the night of the 
incident, and he gave several inconsistent 
statements to the police to the police about his 
location and activities that night. State v. Bass, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 60 
(Tenn. Crim. App. Jan. 27, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 343 
(Tenn. May 22, 2017). 

Evidence was sufficient to support the defen- 
dant’s conviction of first degree murder, given 
that he grabbed a nine-millimeter handgun and 
began shooting at the victim’s car when it drove 
near defendant, and he continued shooting un- 
til he had fired his handgun 17 times, then he 
drove away; the jury’s verdict showed that it 
rejected defendant’s claim that he acted to 
defend himself. State v. Richardson, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 93 (Tenn. 
Crim. App. Feb. 13, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 249 (Tenn. Apr. 
13, 2017). 

Evidence supported defendant’s conviction of 
first degree murder, as two eyewitnesses iden- 
tified defendant in a photographic lineup, de- 
fendant admitted he was at the bar on the night 
in question, and forensic testimony was consis- 
tent with the witness testimony; the jury’s 
finding that defendant was the shooter would 
not be disturbed. State v. Vargas, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 111 (Tenn. Crim. 
App. Feb. 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 372 (Tenn. June 7, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of first degree murder in the 
perpetration of or attempt to perpetrate aggra- 
vated child abuse, two counts of aggravated 
child abuse, and one count of filing a false 
report because the medical examiner testified 
that the victim suffered from battered child 
syndrome and her death was a homicide, defen- 
dant was alone with the victim on the day of her 
death, defendant’s daughter testified that she 
saw him beat the victim, and defendant waited 
five hours after finding the victim before calling 
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the police and lied about when he found her. 
State v. Taylor, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 135 (Tenn. Crim. App. Feb. 28, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 317 (Tenn. May 18, 2017). 

Evidence was sufficient to convict defendant 
of first degree murder committed during the 
perpetration of an attempted robbery as the 
underlying felony of attempted robbery and the 
killing were part of a continuous transaction 
with no break in the chain of events, and the 
killing was committed in pursuance of the at- 
tempted robbery because defendant and co- 
defendant decided to commit a robbery on the 
night of the offense; although defendant 
claimed that he became scared and attempted 
to retreat from the robbery, and that the gun 
unintentionally discharged, a firearms expert 
testified that at least five pounds of pressure 
had to be applied to the trigger for the gun to 
discharge; and the victim was shot once and 
later died from his wound. State v. Johnson, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 173 
(Tenn. Crim. App. Mar. 8, 2017). 

Substantial evidence supported defendant’s 
first degree murder conviction; the jury heard 
the proof and determined that he was capable 
of forming the intent to kill the victim, he 
acknowledged that he was upset because he 
thought the victim had raped his girlfriend, he 
shot repeatedly at the unarmed victim, striking 
him multiple times in the back, and defendant 
did not seem emotional when he was arrested 
shortly thereafter. State v. Reynolds, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 174 (Tenn. 
Crim. App. Mar. 9, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 496 (Tenn. Aug. 
16, 2017). 

Evidence was sufficient to support defen- 
dant’s first-degree murder conviction and to 
reject his claim of self-defense because it 
showed that he was angry with the victim for 
taking his gun, defendant forced his way into 
the apartment and shot the victim several 
times, defendant testified that the victim fell 
after the first gunshot, and defendant’s gun 
was still in the victim’s waistband after the 
shooting. State v. Hill-Williams, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 360 (Tenn. Crim. 
App. May 9, 2017), appeal denied, State v. 
Hill-Williams, — S.W.3d —, 2017 Tenn. LEXIS 
489 (Tenn. Aug. 18, 2017). 

Defendant could not be excluded as a poten- 
tial minor contributor of DNA found on the 
handcuffs fashioned out of zip ties that were 
removed from the victim’s wrists, and although 
defendant testified that he had never been 
inside the victim’s house, that he did not kill 
her, and that another person gave him the 
victim’s debit card, the jury was free to reject 
this; the evidence was legally sufficient to es- 
tablish the identity of defendant as the perpe- 
trator of the offenses in this case, including first 
degree premeditated murder, first degree 
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felony murder, and especially aggravated rob- 
bery, under T.C.A. §§ 39-13-202, 39-13-4083. 
State v. Reed, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 367 (Tenn. Crim. App. May 11, 
2017). 

Evidence was sufficient to support defen- 
dant’s first-degree felony murder conviction be- 
cause the State provided adequate corrobora- 
tion of the accomplice’s testimony, including a 
witness’s identification of defendant as the man 
in the car driven by the accomplice, defendant’s 
shorts collected by the police were consistent 
with the witness’s description of the suspect’s 
clothing and they contained blood and gunshot 
residue, defendant admitted that he bought 
marijuana from the victim, and damage to the 
victim’s home was consistent with a struggle 
having occurred. State v. Cosper, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 371 (Tenn. Crim. 
App. May 12, 2017). 

Evidence was more than sufficient to sustain 
defendant’s conviction for first degree premedi- 
tated murder under T.C.A. § 39-13-202; the 
record showed that the trial court considered 
the evidence as the thirteenth juror and clearly 
approved the jury’s verdict. State v. Pearman, 
— $.W.3d —, 2017 Tenn. Crim. App. LEXIS 372 
(Tenn. Crim. App. May 11, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 615 
(Tenn. Sept. 21, 2017). 

Evidence at defendant’s trial was sufficient 
because, viewing all reasonable inferences in 
favor of the State, the evidence showed defen- 
dant murdered a victim during an attempted 
especially aggravated robbery. State v. Greer, 
— 8.W.3d —, 2017 Tenn. Crim. App. LEXIS 406 
(Tenn. Crim. App. May 17, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of felony murder where the 
evidence established that defendant and the 
co-defendant planned to rob the victim of drugs 
and money, defendant knew that the victim 
often carried prescription pills and large 
amounts of cash on his person, she armed 
herself prior to getting into the car with the 
victim and the co-defendant, and she acknowl- 
edged taking the victim’s cash immediately 
after killing him. State v. Baker, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 668 (Tenn. Crim. 
App. July 31, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 806 (Tenn. Nov. 16, 
2017). 

Evidence that second defendant wanted his 
wife killed, second defendant conducted several 
internet searches regarding the penalties for 
accidentally shooting and killing a person, first 
defendant approached a potential shooter and 
arranged a meeting with the shooter and sec- 
ond defendant, and first defendant provided the 
shooter with an initial payment was sufficient 
to sustain defendants’ convictions for con- 
spiracy to commit first degree murder. State v. 
Patel, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 767 (Tenn. Crim. App. Aug. 25, 2017), 
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appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
12 (Tenn. Jan. 17, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions first-degree murder and pos- 
session of a firearm by a felon because it 
showed that the victim was unarmed and 
seated in his car when defendant approached 
and fired at least five shots at him, two wit- 
nesses testified that the victim identified defen- 
dant as the shooter at the scene, defendant 
concealed his identity during his commission of 
the offenses, and he admitted he had been 
convicted of a felony drug offense at the time 
the offenses in the instant case were commit- 
ted. State v. Bailey, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 808 (Tenn. Crim. App. Sept. 
BR2OET): 

Evidence supported defendant’s conviction 
for first degree murder because witnesses tes- 
tified that defendant, a known gang member, 
chased seven unarmed victims, with no evi- 
dence of provocation presented, fired at least 
eleven gunshots at the victims, and one of the 
victims died as the result of a gunshot wound to 
the victim’s neck, which was fired at the victim 
in relatively close proximity. Defendant then 
rejoined defendant’s friends and discussed the 
events of the night, including the fact that 
defendant fired shots. State v. Sims, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 814 (Tenn. 
Crim. App. Sept. 5, 2017). 

Defendant’s conviction for felony murder was 
supported by evidence that defendant, who 
wanted money for weed, and codefendant drove 
around searching for a possible victim to rob, 
defendant stopped the car, and codefendant 
exited the car with defendant’s gun and shot 
and killed the victim. State v. Patterson, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 852 
(Tenn. Crim. App. Sept. 18, 2017). 

Since the accomplice’s testimony was cor- 
roborated as to what had occurred before, ru- 
ing, and after the murders, the evidence was 
sufficient to support defendant’s convictions for 
first degree murder. State v. Jones, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 853 (Tenn. 
Crim. App. Sept. 18, 2017). 

Defendant’s admission to being present at 
the time of the murders, that he carried the 
victims’ property out of their house and sold 
some of it, that a blood-stained knife was found 
in defendant’s vehicle, and his boots were con- 
sistent with bloody shoe prints found at the 
scene was sufficient so support defendant’s con- 
victions for felony murder and especially aggra- 
vated robbery. State v. Bargery, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 902 (Tenn. Crim. 
App. Oct. 6, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated child abuse 
and first-degree felony murder because he ad- 
mitted in a written statement that he grabbed 
the victim by the shoulders ‘and shook her, an 
expert testified that the victim’s injuries and 
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death resulted from abusive head trauma, the 
victim was solely in defendant’s care in the 
hours before her arrival at the hospital, and 
prior to being left alone with defendant the 
victim had no visible injuries and was behaving 
normally. State v. Iceman, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 931 (Tenn. Crim. App. 
Oct. 24, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree felony murder 
because defendant asked codefendants to par- 
ticipate in a burglary, defendant admitted to 
stealing items from a house and, upon exiting 
the house, seeing a codefendant holding the 
victim at gunpoint, and defendant claimed that 
the codefendant fatally shot the victim as de- 
fendant. Furthermore, a cigarette butt with 
defendant’s DNA was found at the scene, and, 
when defendant was arrested, defendant was 
in possession of the murder weapon. State v. 
Odum, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 973 (Tenn. Crim. App. Nov. 20, 2017). 

Evidence was sufficient to convict defendant 
of the first-degree, premeditated murder of the 
first victim, his estranged wife, because defen- 
dant drove to his home and parked in an area 
beside the house where he knew his car would 
not be seen; defendant was armed with a gun 
he borrowed from his co-worker three weeks 
prior to the shooting; defendant waited in his 
car for approximately one hour; when the first 
victim came outside, defendant got out of his 
car armed with a gun, grabbed her, and pointed 
the gun to her head; defendant threatened to 
shoot both the first and second victim; and 
defendant then shot the first victim in the head, 
and the second victim ran for help. State v. 
Beverly, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1029 (Tenn. Crim. App. Nov. 28, 2017). 

Evidence was sufficient to convict defendant 
of felony murder in perpetration of a robbery as 
defendant took the victim’s property by vio- 
lence and put the victim in fear because he 
came onto the victim’s porch and struck him 
with a metal stick with a ball on the end of it; 
defendant forced the victim back into the resi- 
dence and onto the floor, where he continued to 
hit the victim; the victim later died from a heart 
attack induced from his injuries and the stress 
of the attack; and, even if the jury credited 
defendant’s testimony that he initially struck 
the victim to defend another person, the jury 
clearly concluded that defendant’s continued 
assault on the victim, which resulted in the 
victim’s death, was not in defense of another 
person. State v. Keene, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 25 (Tenn. Crim. App. Jan. 
12, 2018). 

Evidence was sufficient to convict defendant 
of felony murder in perpetration of a burglary 
as he entered the victim’s house without the 
victim’s permission and committed or at- 
tempted to commit a felony, theft or assault, 
because he came onto the victim’s porch and 
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began hitting the victim; he then entered the 
victim’s residence without his permission and 
forced the victim onto the living room floor; he 
continued to strike the victim and later tied the 
victim’s wrists and legs together with an elec- 
trical cord and blind cord in a “hogtied” posi- 
tion; and he asked what else the victim had 
that he and another person could take. State v. 
Keene, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 25 (Tenn. Crim. App. Jan. 12, 2018). 

Evidence was sufficient to convict defendant 
of felony murder in perpetration of a kidnap- 
ping as he came onto the victim’s porch, struck 
the victim, and forced the victim back into the 
residence; he then pushed the victim to the 
floor and pinned the victim down by placing his 
knee on the victim’s back; he tied the victim’s 
wrists and legs together in the “hogtied” posi- 
tion; he and another person left the victim’s 
residence while the victim was still tied up and 
lying on the floor; the victim sustained contu- 
sions, abrasions, broken ribs, blunt force inju- 
ries, and eventually died from a heart attack 
from the stress of the offenses; and defendant 
did not need to strike victim or tie him up to 
protect the other person from the victim. State 
v. Keene, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 25 (Tenn. Crim. App. Jan. 12, 2018). 

Evidence was sufficient to convict defendant 
of felony murder in perpetration of a theft 
because another person testified that she 
texted defendant twice to inform him that she 
was going to take money from the victim and 
leave; after defendant struck the victim, pulled 
the victim into the victim’s residence, and 
pushed the victim onto the floor, he asked it 
there was anything else they could take from 
the victim; that statement evidenced defen- 
dant’s intent to steal the victim’s property and 
occurred before defendant’s criminal acts were 
completed and before the victim died; and de- 
fendant exercised control over the victim’s 
property. State v. Keene, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 25 (Tenn. Crim. App. 
Jan. 12, 2018). 

Evidence supported defendant’s first degree 
premeditated murder conviction because the 
victim’s fiancée and other eyewitnesses testi- 
fied that defendant approached and attempted 
to speak to the victim moments before the 
victim was shot, the driver of the car in which 
defendant was riding testified that defendant 
shot the victim, a forensic scientist testified 
that the bullet that was retrieved from the 
victim’s heart was fired from defendant’s pistol, 
and an inmate testified that defendant spoke 
about the shooting when they were incarcer- 
ated. State v. Davis, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 54 (Tenn. Crim. App. Jan. 
26, 2018). 

Sufficient evidence supported defendant’s ag- 
gravated arson and attempted first degree mur- 
der because the evidence showed (1) defendant 
knowingly set fire to a victim which damaged 
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the victim’s store, and (2) defendant took a 
substantial step toward attempted first degree 
murder by lighting the victim on fire. State v. 
Boutrous, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 114 (Tenn. Crim. App. Feb. 16, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of attempted first-degree 
murder and attempted second-degree murder 
because it showed that he fired at unarmed 
victims and an expert in the field of forensic 
psychiatry testified that defendant was capable 
of premeditating his actions and was deceptive 
in his interview. State v. Starks, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 171 (Tenn. Crim. 
App. Mar. 5, 2018). 

Evidence that defendant entered the victim’s 
residence through a window, shot the victim, 
and later gave a written statement admitting to 
breaking and entering into the residence and 
shooting the victim supported defendant’s con- 
victions for attempted first degree premedi- 
tated murder, aggravated assault, aggravated 
burglary, and employing a firearm during the 
commission of a dangerous felony. State v. 
Stitts, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 340 (Tenn. Crim. App. Apr. 27, 2018). 


21. —Identity. 

Evidence that defendant stated he located 
the man who stole his bicycle and damaged his 
tent and was going to take care of it, asked an 
acquaintance for a bag for his bloody clothes, 
asked another individual to throw the clothes 
in the creek and later to help move a body, and 
was known to carry a fixed blade knife, while 
circumstantial, established that defendant was 
the person who murdered the victim. State v. 
Warner, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 353 (Tenn. Crim. App. May 9, 2018). 


22. —Attempted First Degree Murder. 

Evidence was sufficient to convicted defen- 
dant, as an aider and abettor, of attempted first 
degree murder because the actions of his com- 
panion in firing a handgun at two unarmed 
men entitled the judge to find that the compan- 
ion took a “substantial step” toward committing 
first degree murder. State v. Dickson, 413 
S.W.3d 735, 2013 Tenn. LEXIS 777 (Tenn. Oct. 
8/2013); 

Evidence that defendant held a gun to the 
male victim’s head and told him to get out of the 
car and began shooting when the victim pushed 
the gun away, was sufficient to support defen- 
dant’s conviction for attempted first degree 
murder. State v. Holmes, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 182 (Tenn. Crim. App. 
Mar. 11, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 438 (Tenn. June 28, 2016). 

Evidence was sufficient to support the jury’s 
rejection of defendant’s claim that he was too 
intoxicated to form the requisite intent for 
attempted first-degree murder where he was 
able to recall details about the amount of drugs 
and alcohol he consumed, when and with whom 
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he consumed them, and his exact travel route 
home, including the specific roads he took and 
which landmarks he passed. State v. Peden, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 699 
(Tenn. Crim. App. Sept. 19, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 976 
(Tenn. Dec. 14, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree mur- 
der where it showed that he shot the unarmed 
victim from behind and when the victim turned 
around shot him again, he attempted to shoot 
the victim a third time but his gun jammed, 
and he had previously threatened anyone who 
stepped on his turf. State v. Jones, —S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 732 (Tenn. Crim. 
App. Sept. 26, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 45 (Tenn. Jan. 20, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree mur- 
der resulting in serious bodily injury where the 
victim testified that he suffered five gunshot 
wounds, classified his pain as the worst he had 
felt in his life, and testified that he was still in 
pain a year later, had permanent scarring from 
the gunshot wounds, and lost complete function 
of his right arm. State v. Vaughn, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 906 (Tenn. Crim. 
App. Dec. 6, 2016). 

Evidence was sufficient to convict defendant 
of one count of attempted first degree premedi- 
tated murder, two counts of aggravated assault, 
and one count of domestic assault because the 
record supported the jury’s rejection of the 
affirmative defense of insanity because, al- 
though the State’s expert witness and defen- 
dant’s expert witness disagreed, the State’s 
expert witness opined that the defendant could 
appreciate both the nature and wrongfulness of 
his actions when he attacked the victim, and 
his opinion was corroborated by substantial 
other proof offered by the State; and the victim 
testified that defendant calmly told her he was 
going to kill her before beating her and that he 
knew exactly what he was doing during the 
attack. State v. Halliburton, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 907 (Tenn. Crim. App. 
Dec. 6, 2016), appeal denied, — $.W.3d —, 2017 
Tenn. LEXIS 219 (Tenn. Apr. 13, 2017). 

Evidence that second defendant possessed a 
gun and displayed it, and fled with the other 
defendants and assisted them in disposing of 
their firearms supported defendant’s convic- 
tions for attempted first degree murder on the 
theory of criminal responsibility. State v. Bur- 
gess, — S.W3d —, 2017 Tenn. Crim. App. 
LEXIS 75 (Tenn. Crim. App. Jan. 31, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
340 (Tenn. May 22, 2017). 

Evidence was sufficient to convict defendant 
of attempted first degree murder because the 
victim testified that defendant confronted him 
while entering a barber shop and told him that 
he was about to die before shooting the victim; 
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the victim was shot 14 times by defendant and 
co-defendant, who the victim repeatedly identi- 
fied as the shooters without hesitation; the 
victim positively identified defendant in a photo 
lineup and at trial as one of the individuals who 
shot him; and he testified that he could clearly 
see defendant before defendant shot him, and 
that he had no doubt about defendant’s iden- 
tity. State v. Lee, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 278 (Tenn. Crim. App. Apr. 
13, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 424 (Tenn. July 19, 2017). 

Evidence was sufficient to convict defendant 
of attempted first-degree murder of the second 
victim because defendant admitted that he in- 
tended to shoot the second victim when he went 
to the home of the first victim, his estranged 
wife; and defendant took a substantial step 
toward killing the second victim as defendant 
waited with a loaded gun outside of the home 
where he knew the second victim to be and then 
threatened to shoot the second victim while 
holding a gun to the first victim’s head; and 
defendant did, in fact, shoot the first victim in 
the head. State v. Beverly, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1029 (Tenn. Crim. 
App. Nov. 28, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted first-degree 
murder and aggravated assault, because de- 
spite the alibi testimony of defendant’s mother, 
the jury chose not to accredit her testimony and 
resolve all conflicts in favor of the State and the 
victim’s testimony identifying defendant as one 
of the shooters without hesitation. State v. Lee, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 390 
(Tenn. Crim. App. May 18, 2018). 


23 —Premeditation. 

Facts were sufficient to sustain defendant’s 
convictions for facilitation of attempted first 
degree premeditated murder, unlawful posses- 
sion of a firearm, and aggravated assault be- 
cause the victim identified defendant soon after 
the shooting and again in court, and the jury 
heard the evidence and was able to gauge the 
victim’s credibility. State v. Johnson, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 45 (Tenn. 
Crim. App. Jan. 25, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 457 (Tenn. June 
23, 2016). 

Evidence was sufficient to convict defendant 
of first degree premeditated murder because, in 
the week defendant stayed at his ex-wife’s 
house, he retrieved a pocketknife; defendant 
went to his ex-wife’s house on the night of the 
murder with the knife; defendant was either 
carrying the knife with the blade exposed and 
ready for use or he extended the blade immedi- 
ately prior to stabbing the victim; the victim 
suffered no defensive wounds, contradicting 
defendant’s assertion that the victim attacked 
him and was wounded in a struggle; and, in- 
stead of disengaging from the situation when 
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the victim called 911, defendant chose to ap- 
proach the unarmed victim with a concealed 
weapon and participate in a violent altercation. 
State v. Thomason, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 53 (Tenn. Crim. App. Jan. 
28, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 476 (Tenn. June 23, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder where 
it showed that defendant was identified by 
multiple witnesses, while the victim was fight- 
ing with his accomplice defendant went to his 
car, retrieved his gun, and returned to the fight 
and fired multiple gunshots at the victim, de- 
fendant fled the scene, and he later told his 
accomplice that he had “emptied his clip” into 
the victim and traded the gun he used in the 
shooting for another weapon. State v. Hollis, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 63 
(Tenn. Crim. App. Jan. 28, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder where it showed that he pulled a con- 
cealed weapon out during a fight in a bar, he 
shot the unarmed victim three times while the 
victim was running away, and defendant ac- 
knowledged that he had to shoot over the large 
bouncer to continue firing at the victim. State v. 
Lumpkin, — 8.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 89 (Tenn. Crim. App. Feb. 9, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for premeditated first degree 
murder because the manner of the victim’s 
death, combined with the past acts of domestic 
violence and defendant’s actions after the mur- 
der, were sufficient to support the jury’s finding 
that defendant acted with premeditation when 
he killed the victim; the prior acts of domestic 
violence were evidence that defendant killed 
the victim with premeditation. State v. Moody, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 194 
(Tenn. Crim. App. Mar. 15, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 566 
(Tenn. Aug. 19, 2016). 

Evidence supported defendant’s convictions 
for attempted first degree premeditated mur- 
der because defendant’s motive for the shooting 
in believing that one of the people in a house 
was responsible for someone breaking into de- 
fendant’s car and taking defendant’s property, 
defendant’s procurement of a weapon from de- 
fendant’s car and loading it, defendant’s re- 
peated use of the weapon by firing it into the 
house despite not being in immediate danger, 
and defendant’s concealment of the weapon 
after the shooting supported a finding of pre- 
meditation. State v. Moates, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 195 (Tenn. Crim. App. 
Mar. 16, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 545 (Tenn. Aug. 18, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder where 
it showed that the victim was defendant’s ex- 
girlfriend who he believed was pregnant with 
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his child, he met the victim and led her to an 
abandoned house where his girlfriend was 
waiting, inside the house the victim was 
strangled, stabbed, and shot, the next day de- 
fendant was seen with a handgun that was the 
same caliber as the one used to shoot the 
victim, defendant confessed to witnesses to 
killing the victim in an abandoned house by 
shooting and stabbing her to death, and he 
made numerous phone calls and sent letters to 
fellow gang members and his girlfriend in- 
structing them to destroy evidence and coordi- 
nating their stories. State v. Hall, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 221 (Tenn. Crim. 
App. Mar. 29, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 599 (Tenn. Aug. 17, 
2016). 

Evidence that defendant admitting stabbing 
the victim and that defendant followed the 
victim into his bedroom under the pretext of 
engaging in sexual intercourse, procured a 
knife from his kitchen, stabbed the victim after 
he removed his prosthetic leg, and attempted to 
conceal the murder by setting fire to bed upon 
which she stabbed the victim and removing the 
knife and setting fire to it was sufficient to 
support defendant’s conviction for first degree 
premeditated murder. State v. McCollum, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 249 
(Tenn. Crim. App. Apr. 1, 2016), appeal denied, 
— $.W.3d —, 2016 Tenn. LEXIS 575 (Tenn. 
Aug. 18, 2016). 

Evidence was sufficient to convict defendant 
of the premeditated first degree murder of the 
first victim because defendant and the second 
victim broke up about a month before the 
shooting, and she moved in with the first vic- 
tim, who lived a few houses down; defendant 
had slashed the first victim’s tires, sent him 
threatening text messages, assaulted the sec- 
ond victim, and threatened to kill the first 
victim in the weeks leading up to the murder; 
and, when the first victim drove to defendant’s 
house to talk with him, defendant responded 
that he had texted the first victim previously 
that he would kill him when he saw him again; 
and defendant then shot at least five times into 
the vehicle, striking the first victim twice in the 
chest. State v. Brown, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 274 (Tenn. Crim. App. Apr. 
12, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 653 (Tenn. Sept. 22, 2016). 

Evidence was sufficient to support defen- 
dant’s first-degree murder conviction where 
several witnesses placed him in the vicinity of 
the shooting and/or testified that defendant 
admitted shooting the victim, the victim was 
unarmed, they were not engaged in altercation 
immediately before the shooting, and defen- 
dant came to the neighborhood looking for the 
victim. State v. Jones, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 282 (Tenn. Crim. App. Apr. 
15, 2016), review denied and ordered not pub- 
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lished, — S.W.3d —, 2016 Tenn. LEXIS 642 
(Tenn. Sept. 22, 2016). 

Evidence established that defendant inten- 
tionally killed the victim with premeditation; 
defendant was not armed during his original 
altercation with the victim, then later appeared 
without warning and shot the victim, who was 
unarmed, and the jury could have determined 
that sufficient time had passed for defendant to 
have acted after reflection and with premedita- 
tion, not with excitement and passion. State v. 
Johnson, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 338 (Tenn. Crim. App. May 4, 2016). 

Evidence was sufficient to support a convic- 
tion for first degree premeditated murder be- 
cause it was within the jury’s prerogative to 
reject testimony from experts that defendant 


lacked the mens rea required for this offense . 


based on his intellect, brain injuries, and in- 
toxication by alcohol or drugs. The evidence 
showed that defendant and the victim had an 
extremely tumultuous relationship; moreover, 
he fled the crime scene after the stabbing and 
was ultimately detained by law enforcement in 
another state. State v. Blocker, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 372 (Tenn. Crim. 
App. May 18, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 650 (Tenn. Sept. 22, 
2016). 

Evidence was sufficient to convict defendant 
of first degree premeditated murder because he 
shot an unarmed victim in the head from a 
close distance while the victim held his hands 
in the air. Defendant told his mother he was 
going to shoot the victim in the face, and he had 
a calm demeanor before the shooting. State v. 
Levy, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. June 1, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
716 (Tenn. Sept. 26, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree murder based 
on aggravated child abuse where the jury could 
have inferred that she had a motive to kill her 
newborn twins to continue hiding the fact that 
she had become pregnant, she made prepara- 
tions to hide the births, she hid evidence of the 
crime by cleaning the bathroom and hiding the 
laundry basket where one twin was found, and 
she knowingly treated the twins in a manner to 
inflict injury by placing her hand over their 
mouths and suffocating them. State v. Lowe, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 497 
(Tenn. Crim. App. July 12, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree premeditated 
murder because a rational jury could have 
found beyond a reasonable doubt that defen- 
dant acted with premeditation as defendant 
shot the victim twice after an argument, defen- 
dant testified that when a pistol jammed as 
defendant attempted to disengage its safety 
defendant picked up a rifle, loaded it, and shot 
the victim a third time, and that defendant shot 
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the victim a fourth time in the face when the 
victim returned fire, resulting in the victim’s 
death. State v. Young, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 8 (Tenn. Crim. App. Jan. 9, 
2017). 

Evidence was sufficient to support defen- 
dant’s conviction for the first degree premedi- 
tated murder of defendant’s spouse because 
defendant acted intentionally and with pre- 
meditation in that defendant, following an ar- 
gument with the victim, shot the door to the 
victim’s apartment multiple times and then 
kicked open the door. Once inside, defendant 
repeatedly fired a gun at the unarmed victim 
while the victim was retreating and begging for 
mercy, broke into the bathroom when the vic- 
tim hid in the bathroom, and shot the victim 
multiple times. State v. Durant, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 30 (Tenn. Crim. 
App. Jan. 18, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 311 (Tenn. May 18, 2017). 

While the jury was given an instruction on 
voluntary manslaughter, the jury found defen- 
dant guilty of first degree murder, and the 
evidence supported the conviction, as the vic- 
tim and defendant fought, there was a cooling- 
off period, then defendant asked the victim to 
come back over, where defendant beat the vic- 
tim to death once he fell asleep; the jury re- 
jected the theory that defendant was in a con- 
tinuous state of passion after the fight with no 
opportunity to reflect before killing the victim, 
and the jury could have found that defendant 
acted with premeditation. State v. Pike, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 52 
(Tenn. Crim. App. Jan. 25, 2017), appeal de- 
nied, — S.W3d —, 2017 Tenn. LEXIS 264 
(Tenn. Apr. 12, 20177). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree pre- 
meditated murder because it showed that de- 
fendant pulled out a gun and pointed it at the 
victim, as the victim was driving away defen- 
dant fired two shots at him, defendant had 
tried to fire a third bullet while walking toward 
the victim but his gun jammed, the victim 
never used his rifle during the altercation, after 
the shooting defendant washed his hands, se- 
creted the gun in a backpack, and hid from the 
police in a bathroom, and when the police found 
defendant’s gun it was fully loaded. State v. 
Puckett, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 227 (Tenn. Crim. App. Mar. 27, 2017). 

Evidence was sufficient to establish premedi- 
tation under T.C.A. § 39-13-202, and that de- 
fendant entered the victim’s apartment without 
her consent and with the intent to assault her, 
and that he killed the victim during the com- 
mission of an aggravated burglary, for purposes 
of T.C.A. § 39-14-4038; the victim had sharp 
force injuries, defendant admitted to entering 
the victim’s apartment without her consent, 
hitting her in the head with a hammer and 
stabbing her in the neck, then taking her purse 
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and fleeing out a window, and he offered no aid 
to the victim. State v. Long, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 368 (Tenn. Crim. App. 
May 11, 2017). 

Evidence was sufficient to establish premedi- 
tation, that defendant entered the victim’s 
apartment without her consent and with the 
intent to assault her, and he killed her during 
the commission of an aggravated burglary 
where the victim had an order of protection 
against defendant, defendant attempted sui- 
cide after the murder, inside his apartment 
police found clothing with the victim’s blood on 
them and the victim’s purse, and defendant 
admitted hitting the victim several times in the 
head with a hammer, stabbing her in the neck, 
and taking her purse. State v. Long, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 609 (Tenn. 
Crim. App. July 11, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 775 (Tenn. Nov. 
16, 2017). 

Evidence that defendant was angry at the 
victim because he blamed the victim for a failed 
robbery; as they returned from the failed rob- 
bery, defendant stopped the car and ordered the 
victim and others out of the car; defendant used 
a deadly weapon to shoot the unarmed victim 
four times, one of which was with the muzzle of 
the gun pressed to the victim’s cheek; and after 
the shooting, defendant left the scene was suf- 
ficient for the jury to infer that defendant acted 
with premeditation. State v. Banks, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 733 (Tenn. 
Crim. App. Aug. 17, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 868 (Tenn. Dec. 8, 
2017). 

Evidence that defendant drove by, stopped 
and looked at the victim and another, and 
started shooting at them from the car was 
sufficient evidence that defendant acted with 
premeditation, as required for convictions for 
first degree murder and attempted first degree 
murder. State v. Linzy, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 737 (Tenn. Crim. App. Aug. 
18, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 786 (Tenn. Nov. 16, 2017). 

Defendant’s challenge to the sufficiency of 
the evidence of premeditation lacked merit, as 
the evidence established that defendant fired a 
deadly weapon upon four unarmed victims and 
there was no indication of provocation on the 
part of any of the victim. State v. Clayton, — 
S.W.3d —, 2017 Tenn. LEXIS 723 (Tenn. Nov. 
20, 2017). 

Evidence presented at trial supported the 
jury’s finding of premeditation in the shooting 
death of the victim because the victim was 
unarmed when the victim was killed, defendant 
did not render aid and immediately fled the 
scene after firing shots at the victim, eyewit- 
ness testified that three to four shots were fired 
without any provocation from the victim, and 
the victim was shot in the back. State v. Davis, 
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— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 54 
(Tenn. Crim. App. Jan. 26, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder because the State presented numerous 
circumstances from which the jury could infer 
premeditation, as defendant procured a 
weapon, used the weapon on the unarmed vic- 
tim, his estranged wife, he returned the 
weapon to the closet after the killing, and he 
was calm immediately after the killing. In 
addition, his telling his son to get away because 
he did not need to see it shortly before the 
shooting could have been construed as a decla- 
ration to kill the victim, and multiple witnesses 
testified that defendant was upset about the 
victim’s partying, staying away from home, her 
involvement with other men, and her refusal to 
sign the papers for an uncontested divorce. 
State v. Alston, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 92 (Tenn. Crim. App. Feb. 8, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree murder, at- 
tempted first-degree murder, and unlawful em- 
ployment of a firearm during the commission of 
a dangerous felony because two witnesses tes- 
tified that defendant and the intended victim 
were arguing immediately before the shooting, 
a witness saw defendant walk out of his home 
with a gun and shoot at the intended victim, 
the witness then saw the victim fall to the 
ground after the shot was fired, and two wit- 
nesses testified that before the shooting defen- 
dant told them to get out of the way because he 
was about to shoot the intended victim. State v. 
Williamson, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 350 (Tenn. Crim. App. May 4, 
2018). 

Evidence defendant wanted revenge for the 
victim’s stealing his bicycle and damaging his 
tent, was the last person seen with the victim, 
and told a witness he cut the victim’s throat to 
keep him from screaming was sufficient evi- 
dence of premeditation. State v. Warner, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 353 
(Tenn. Crim. App. May 9, 2018). 


24, Evidence Insufficient. 

Evidence that failed to establish the ele- 
ments of intent, premeditation, and delibera- 
tion did not support a conviction for first degree 
murder under the 1991 version of T.C.A. § 39- 
13-202, where the victim, defendant’s infant 
child, died of malnutrition and dehydration. 
State v. Bordis, 905 S.W.2d 214, 1995 Tenn. 
Crim. App. LEXIS 146 (Tenn. Crim. App. 1995). 

Evidence was insufficient to sustain defen- 
dant’s first-degree premeditated murder con- 
viction, where there was no evidence of a 
weapon being recovered from the person of the 
victim; however, a handgun which he was 
known to carry in his pocket was never recov- 
ered. There was no evidence that defendant 
was calm after returning from the motel; in 
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fact, he was shaken and pale, and given the 
lack of strong circumstantial proof of premedi- 
tation, defendant’s conviction of first-degree 
premeditated murder could not stand. State v. 
Winters, 137 S.W.3d 641, 2003 Tenn. Crim. 
App. LEXIS 944 (Tenn. Crim. App. 2003), ap- 
peal denied, — S.W.3d —, 2004 Tenn. LEXIS 
298 (Tenn. Mar. 22, 2004). 

Evidence was insufficient to sustain defen- 
dant’s premeditated first degree murder convic- 
tion where, although the record reflected that 
defendant shot the unarmed victim twice in the 
back of his head, the pathologist was unable to 
ascertain the locations of the parties at the time 
of the shooting but opined that the muzzle was 
more than three feet away from the victim’s 
head; based upon the evidence, the evidence did 
not show that defendant killed the victim ex- 
ecution-style while the victim was kneeling, he 
did not clean the apartment where the killing 
occurred, nor did he bring with him any of the 
items he used to attempt to conceal the crime. 
State v. Jackson, 173 S.W.3d 401, 2005 Tenn. 
LEXIS 788 (Tenn. 2005). 

Where defendant threw a rock from an inter- 
state resulting in the death of a passenger in a 
vehicle traveling under the overpass, the rock 
was not a “device” for purposes of T.C.A. § 39- 
13-202(a)(3); the evidence was insufficient to 
sustain defendant’s conviction for first degree 
murder. State v. Morgan, 271 S.W.3d 217, 2008 
Tenn. Crim. App. LEXIS 3 (Tenn. Crim. App. 
Jan. 7, 2008). 

Evidence was insufficient to show that defen- 
dant killed the victim with premeditation be- 
cause the state presented no evidence that 
defendant made declarations of an intent to kill 
the victim, that he procured and used a deadly 
weapon on the unarmed victim, that the man- 
ner of the killing was particularly cruel, that he 
inflicted multiple wounds upon the victim, or 
that he prepared before the murder to conceal 
the crime. State v. Climer, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 914 (Tenn. Crim. App. 
Dec. 14, 2011), modified, 400 S.W.3d 537, 2013 
Tenn. LEXIS 354 (Tenn. Apr. 19, 2013). 

Evidence was insufficient to support defen- 
dant’s conviction for attempted aggravated rob- 
bery and first degree murder committed in the 
perpetration of an attempted aggravated rob- 
bery because proof that the victim was shot 
with the same caliber weapon defendant admit- 
ted using and that two males were seen fleeing 
just after the murder corroborated defendant’s 
admission that he shot the victim. Nothing, 
however, corroborated defendant’s admission 
that he went to the victim’s residence to rob 
him. State v. Bishop, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 171 (Tenn. Crim. App. Mar. 
14, 2012), rev'd, 481 S.W.3d 22, 2014 Tenn. 
LEXIS 189 (Tenn. Mar. 6, 2014). 

Evidence was insufficient to sustain a convic- 
tion for attempted first degree murder because 
there was no evidence that the accomplice as- 
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sisted defendant in planning defendant’s re- 
turn to the cabin, other than suggesting defen- 
dant obtain a gun; there was likewise no 
evidence that the accomplice asked to hold 
defendant’s gun or that he indicated he in- 
tended to shoot anyone. State v. Dickson, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 397 
(Tenn. Crim. App. June 14, 2012), affd in part, 
rev'd in part, 413 S.W.3d 735, 2013 Tenn. 
LEXIS 777 (Tenn. Oct. 8, 2013). 

The state failed to adduce sufficient proof to 
establish that defendant killed the victim with 
premeditation where there was no proof in the 
record indicating that defendant procured or 
used a deadly weapon on the victim; no proof 
that defendant ever declared an intent to kill 
the victim; no proof of preparations to conceal 
the crime prior to committing it; and no proof 
that defendant destroyed or secreted evidence 
of the killing. State v. Larkin, 443 S.W.3d 751, 
2013 Tenn. Crim. App. LEXIS 297 (Tenn. Crim. 
App. Mar. 28, 2013). 


25. Jury Instructions. 

In a prosecution for first degree murder, jury 
instructions that failed to differentiate between 
premeditation and deliberation were erroneous 
and the error was not harmless. State v. 
Brooks, 880 S.W.2d 390, 1993 Tenn. Crim. App. 
LEXIS 616 (Tenn. Crim. App. 1993), rehearing 
denied, — S.W.2d —, 1993 Tenn. Crim. App. 
LEXIS 761 (Tenn. Crim. App. Nov. 18, 1993). 

The trial court did not err in instructing the 
jury to consider the age of the victim as an 
aggravating factor under § 39-13-204(i)(1) in 
sentencing defendant convicted of first-degree 
murder for reckless killing of a child less that 
sixteen years of age under former subdivision 
(a)(4) of this section. State v. Lacy, 983 S.W.2d 
686, 1997 Tenn. Crim. App. LEXIS 1175 (Tenn. 
Crim. App. 1997). 

Erroneous instruction as to the malice re- 
quired for a conviction of premeditated and 
deliberate murder was harmless as to convic- 
tion for felony murder. Workman v. Bell, 160 
F.3d 276, 1998 U.S. App. LEXIS 27685 (6th Cir. 
1998), cert. denied, 528 U.S. 913, 1208S. Ct. 264, 
145 L. Ed. 2d 221, 1999 U.S. LEXIS 6420 
(1999). 

In felony murder trial where defendant as- 
serted that codefendants coerced the defendant 
into shooting victim, defendant was not en- 
titled to a diminished capacity instruction 
through a duress defense because defendant’s 
mental state was not in issue and the trial court 
did properly instruct the jury on the law of 
duress. State v. Webster, 81 S.W.3d 244, 2002 
Tenn. Crim. App. LEXIS 121 (Tenn. Crim. App. 
2002). 

In a criminal prosecution for first degree 
murder under T.C.A. § 39-13-202(a)(3), the 
trial court’s jury instruction that the term “de- 
structive device” could mean anything adapted 
for destruction or anything capable of causing 
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destruction was erroneous. State v. Morgan, 
271 8.W.3d 217, 2008 Tenn. Crim. App. LEXIS 
3 (Tenn. Crim. App. Jan. 7, 2008). 

In defendant’s trial on a charge of first degree 
premeditated murder, T.C.A. § 39-13-202, the 
trial court properly refused to instruct the jury 
on defense of a third person, T.C.A. § 39-11- 
612, because the evidence fairly raised the 
possibility that defendant acted in self-defense 
when he fired his shotgun at the victim, but the 
evidence did not fairly raise the possibility that, 
at the moment he fired the weapon, defendant 
believed that pulling the trigger was “immedi- 
ately necessary” to protect a third person, 
T.C.A. § 39-11-612(2); at trial, defendant con- 
sistently described his mental state, at the 
moment of pulling the trigger, as one of self- 
defense. State v. Hawkins, 406 S.W.3d 121, 
2013 Tenn. LEXIS 497 (Tenn. June 20, 2013). 

Despite defendant’s referring to the trial 
court’s instruction as a material modification of 
the criminal responsibility and first degree 
murder instructions already given, it was in 
fact an accurate supplemental instruction in 
response to the jury’s question, plus the trial 
court did admonish the jury not to place undue 
emphasis on the instruction. State v. Walls, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 263 
(Tenn. Crim. App. Apr. 7, 2016), rev’d, — S.W.3d 
—, 2017 Tenn. LEXIS 719 (Tenn. Nov. 9, 2017). 

Any error in the jury instruction on aggra- 
vated burglary supporting the charge of felony 
murder based on burglary where the indict- 
ment charged attempted burglary was harm- 
less, because the State was held to a higher 
burden and the evidence showed that defen- 
dant entered the victim’s habitation without 
her consent and with the intent to commit an 
assault. State v. Rivera, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 345 (Tenn. Crim. App. 
May 6, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 695 (Tenn. Sept. 23, 2016). 

Defendant did not present any proof that the 
marijuana he smoked impacted his ability to 
form the mental state required for first degree 
murder, and he testified in detail about what 
happened and that he shot the victim for raping 
his girlfriend; thus, the trial court did not err by 
refusing to give the instruction regarding vol- 
untary intoxication. State v. Reynolds, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 174 
(Tenn. Crim. App. Mar. 9, 2017), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 496 (Tenn. 
Aug. 16, 2017). 

In defendant’s first-degree murder trial, the 
jury was properly instructed on the offenses of 
second degree murder and voluntary man- 
slaughter and thus the trial court did not err in 
denying the requested instruction; the instruc- 
tions mirrored the statutory definitions, plus 
the trial court substantially comported with 
pattern jury instructions. State v. Reynolds, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 174 
(Tenn. Crim. App. Mar. 9, 2017), appeal denied, 


OFFENSES AGAINST PERSON 


39-13-202 


— §$.W.3d —, 2017 Tenn. LEXIS 496 (Tenn. 
Aug. 16, 2017). 

The evidence showed that one of the defen- 
dants was an active participant in the beating, 
robbery, and kidnapping of the victim so that 
the facilitation instructions which the defen- 
dant requested were not necessary. State v. 
Buford, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 181 (Tenn. Crim. App. Mar. 7, 2018). 


26. Sentencing. 

The enabling provision of the 1993 act, which 
clearly states that the amendment applies to 
offenses committed after July 1, 1993, controls 
over the more general provisions of T.C.A. 
§§ 39-13-204(k) and 39-11-112 and the option 
of sentencing a defendant to life in prison 
without parole was thus not available to the 
jury where the crime was committed before 
July 1, 1998. State v. Cauthern, 967 S.W.2d 
726, 1998 Tenn. LEXIS 161 (Tenn. 1998), cert. 
denied, Cauthern v. Tennessee, 525 U.S. 967, 
119 S. Ct, 414, 142 L. Ed. 2d 336, 1998 U.S. 
LEXIS 6941 (1998). 

The punishment of life without parole avail- 
able under T.C.A. § 39-13-202 is specifically 
limited to offenses committed after July 1, 
1993. Stephenson v. Carlton, 28 S.W.3d 910, 
2000 Tenn. LEXIS 534 (Tenn. 2000). 

Notwithstanding an agreement between the 
parties, defendant’s sentence of life without 
parole for first degree murder committed in 
1989 was illegal because it was not an autho- 
rized punishment at the time of the offense. 
Stephenson v. Carlton, 28 S.W.3d 910, 2000 
Tenn. LEXIS 534 (Tenn. 2000). 

When a prisoner committed the crimes of 
murder, T.C.A. § 39-13-202, and armed rob- 
bery, T.C.A. § 39-13-402, in 1986, the prisoner 
knew that violations of the prison disciplinary 
rules could put the prisoner at risk of serving a 
longer period of time before becoming eligible to 
be considered for parole and, accordingly, nei- 
ther the 1989 nor the 1996 changes in the 
prison’s disciplinary policy deprived the pris- 
oner of a pre-existing right or enhanced the 
punishment for the prisoner’s 1986 crimes be- 
yond the punishment authorized by T-.C.A. 
§ 40-35-501(h); thus, applying the 1989 and 
1996 versions of prison policy to the prisoner for 
the disciplinary offenses of escape and assault 
committed in 1989 and 1997 did not run afoul of 
the federal or state Ex Post Facto Clauses, U.S. 
Const., art. I, § 10, cl. 1 and Tenn. Const. art. I, 
§ 11. Utley v. Tenn. Dep’t of Corr., 118 S.W.3d 
705, 2003 Tenn. App. LEXIS 325 (Tenn. Ct. 
App. 2003). 

As evidence of defendant’s guilt was over- 
whelming, his convictions of two counts of first 
degree murder were affirmed, but due to im- 
proper striking of jurors, prejudicial errors in 
the admission of evidence, and improper com- 
ments by the prosecution during the guilt and 
penalty phases, his death sentences were set 
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aside and the case was remanded for a new 
penalty hearing. State v. Sexton, 368 S.W.3d 
371, 2012 Tenn. LEXIS 377 (Tenn. May 29, 
2012). 

Inmate’s claim that he was ineligible for the 
death penalty under T.C.A. § 39-13-2083 did not 
qualify as an actual innocence claim under 
T.C.A. § 40-30-117(a)(2) as: (1) to qualify as 
actually innocent, the inmate had to show ac- 
tual innocence of the underlying crimes; (2) 
there was no separate offense in Tennessee for 
capital murder; (3) the inmate had pled guilty 
to first-degree murder under T.C.A. § 39-13- 
202; and (4) under T.C.A. § 39-13-204(i), the 
death penalty was a sentencing consideration 
for first-degree murder. Keen v. State, 398 
S.W.3d 594, 2012 Tenn. LEXIS 932 (Tenn. Dec. 
20, 2012), cert. denied, Keen v. Tennessee, 187 
L. Ed. 2d 120, 134 S. Ct. 176, — U.S. —, 2018 
U.S. LEXIS 7234 (U.S. Oct. 7, 2013). 

Petitioner’s two consecutive life sentences to 
run concurrently with nine fifteen-year sen- 
tences did not violate Miller v. Alabama be- 
cause neither the individual sentences nor the 
effective sentence was mandatory, as the trial 
court required to give individualized consider- 
ation to both the offender, including his youth, 
and the offense when crafting petitioner’s effec- 
tive sentence. Lowe-Kelley v. State, 2016 Tenn. 
Crim. App. LEXIS 148 (Tenn. Crim. App. Feb. 
24, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 488 (Tenn. June 23, 2016). 

Trial court acted within its discretion in or- 
dering consecutive sentences as to defendant’s 
life sentence for murder and a prior sentence, 
as the record supported that trial court’s find- 
ings with regard to defendant’s extensive re- 
cord of criminal activity, plus the trial court 
considered the principles and purposes of sen- 
tencing and found that the aggregate length of 
the sentences was reasonably related to the 
seriousness of the offense. State v. Crockett, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 150 
(Tenn. Crim. App. Feb. 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 486 
(Tenn. June 23, 2016). 

Trial court did not abuse its discretion when 
it found that defendant was a dangerous of- 
fender and imposed partial consecutive sen- 
tencing in connection with his convictions of 
aggravated child abuse, aggravated child ne- 
glect, and felony murder; defendant was re- 
sponsible for the care of the victim, who suf- 
fered bruises all over his body as well as a 
severe brain injury from a beating, and as his 
symptoms worsened, defendant did not seek 
medical attention. State v. Starner, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 295 (Tenn. 
Crim. App. Apr. 20, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 570 (Tenn. Aug. 
18, 2016). 

In sentencing the first defendant, the trial 
court did not err in sentencing him to life 
imprisonment for first degree felony murder 
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and 25 years for especially aggravated robbery 
and in ordering that he should serve his sen- 
tences consecutively because the first and sec- 
ond defendant had planned the robbery, ob- 
tained a weapon, and gone to the apartment 
building where the victim lived, looking for 
someone to prey on; defendants shot the victim 
multiple times at point blank range; each de- 
fendant was a leader in the offenses; the first 
defendant was a dangerous offender who had 
little or no regard for human life and did not 
hesitate in committing a crime in which the 
risk to human life was high; and he had exhib- 
ited no remorse for his crimes. State v. Jones, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 311 
(Tenn. Crim. App. Apr. 15, 2016), appeal denied, 
— §.W.3d —, 2016 Tenn. LEXIS 578 (Tenn. 
Aug. 18, 2016). 

In a case where defendant was convicted of 
first degree felony murder during perpetration 
of aggravated child abuse or neglect, trial coun- 
sel was not ineffective in failing to object to a 
sentence of life imprisonment without first 
holding a sentencing hearing as a life sentence 
was the minimum sentence allowed for first 
degree felony murder; and in failing to object to 
the trial court’s imposition of an illegal sen- 
tence because a sentence of life imprisonment 
was not an indefinite amount of time; and the 
trial court was not required to specify a term of 
years when sentencing a defendant to life im- 
prisonment. Blake v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 554 (Tenn. Crim. App. 
July 27, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 896 (Tenn. Nov. 22, 2016). 

Defendant’s sentence was not illegal because, 
waiver notwithstanding, defendant’s sentence 
of life imprisonment was mandatory based on 
his conviction for first degree felony murder; 
and his two 20-year sentences for each count of 
especially aggravated burglary were within 
their applicable ranges. Fields v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 742 
(Tenn. Crim. App. Sept. 29, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 21 (Tenn. 
Jan. 19, 2017). 

Evidence supported the imposition of defen- 
dant’s sentence of life without the possibility of 
parole for each premeditated murder charge 
because defendant killed two people and 
wounded a third. Moreover, although defen- 
dant relied on defendant’s history of gainful 
employment and presented evidence that de- 
fendant was raised in a broken home and had a 
major depressive disorder, defendant did not 
show that the sentence was arbitrary, so as to 
constitute a gross abuse of the jury’s discretion. 
State v. Pruitt, 510 S.W.3d 398, 2016 Tenn. 
LEXIS 980 (Tenn. Dec. 30, 2016). 

Trial court did not abuse its discretion in 
ordering the defendant’s sentence for first de- 
gree felony murder under T.C.A. § 39-13- 
202(a)(2) to be served consecutively under 
T.C.A. § 40-35-115(a) to his previously imposed 
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federal sentence; defendant could not have re- 
ceived concurrent sentencing unless the trial 
court found that good cause existed, but such 
did not exist, given his extensive criminal his- 
tory of property crimes along with his ex- 
tremely limited employment history. State v. 
Hopkins, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 859 (Tenn. Crim. App. Sept. 22, 2017). 

Defendant’s sentence of life imprisonment 
did not violate the prohibition against cruel and 
unusual punishment; the United States Su- 
preme Court has held that while the Eighth 
Amendment prohibits a State from imposing a 
life without parole sentence on a juvenile non- 
homicide offender, it does not require the State 
to release that offender during his or her natu- 
ral life. State v. Collins, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 295 (Tenn. Crim. App. 
Apr. 18, 2018). 


27. Inconsistent Verdicts. 

Jury’s verdict convicting defendant of felony 
murder but acquitting him of aggravated bur- 
glary, though inconsistent, did not entitle de- 
fendant to relief from his felony murder convic- 
tion as the evidence was sufficient to support 
defendant’s convictions for felony murder dur- 
ing the commission of an aggravated burglary 
and aggravated criminal trespass; thus, the 
court would not speculate about the jury’s rea- 
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soning because the evidence supported findings 
of guilt with regard to both offenses. State v. 
Snipes, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 346 (Tenn. Crim. App. Apr. 12, 2013), 
cert. denied, Snipes v. Tennessee, 187 L. Ed. 2d 
796, 1348. Ct. 920, — U.S. —, 2014 U.S. LEXIS 
94 (U.S. 2014). 

Even if the jury’s finding that defendant was 
not guilty of especially aggravated kidnapping 
was inconsistent with its finding of guilt as to 
felony murder during the perpetration of a 
kidnapping, the verdict could stand. State v. 
Rivera, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 345 (Tenn. Crim. App. May 6, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
695 (Tenn. Sept. 23, 2016). 


28. Merger. 

Trial court did not err by entering two sepa- 
rate judgments for defendant’s first degree pre- 
meditated murder and felony murder convic- 
tions; when the jury returns guilty verdicts on 
multiple offenses that eventually will be 
merged, the best practice is for the trial court to 
impose a sentence on each count and reflect the 
sentence on the respective uniform judgment 
document. State v. Moody, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 194 (Tenn. Crim. App. 
Mar. 15, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 566 (Tenn. Aug. 19, 2016). 


39-13-203. Intellectually disabled defendants — Death sentence pro- 


hibited. 


(a) As used in this section, “intellectual disability” means: 

(1) Significantly subaverage general intellectual functioning as evidenced 
by a functional intelligence quotient (I.Q.) of seventy (70) or below; 

(2) Deficits in adaptive behavior; and 

(3) The intellectual disability must have been manifested during the 
developmental period, or by eighteen (18) years of age. 


(b) Notwithstanding any law to the contrary, no defendant with intellectual 
disability at the time of committing first degree murder shall be sentenced to 
death. 

(c) The burden of production and persuasion to demonstrate intellectual 
disability by a preponderance of the evidence is upon the defendant. The 
determination of whether the defendant had intellectual disability at the time 
of the offense of first degree murder shall be made by the court. 

(d) If the court determines that the defendant was a person with intellectual 
disability at the time of the offense, and if the trier of fact finds the defendant 
guilty of first degree murder, and if the district attorney general has filed 
notice of intention to ask for the sentence of imprisonment for life without 
possibility of parole as provided in § 39-13-208(b), the jury shall fix the 
punishment in a separate sentencing proceeding to determine whether the 
defendant shall be sentenced to imprisonment for life without possibility of 
parole or imprisonment for life. Section 39-13-207 shall govern the sentencing 
proceeding. 

(e) If the issue of intellectual disability is raised at trial and the court 


39-13-203 


CRIMINAL OFFENSES 


290 


determines that the defendant is not a person with intellectual disability, the 
defendant shall be entitled to offer evidence to the trier of fact of diminished 
intellectual capacity as a mitigating circumstance pursuant to § 39-13- 


204(j)(8). 


(f) The determination by the trier of fact that the defendant does not have 
intellectual disability shall not be appealable by interlocutory appeal, but may 
be a basis of appeal by either the state or defendant following the sentencing 


stage of the trial. 


History. 
Acts 1990, ch. 1038, §§ 1, 2; 1993, ch. 473, 
§ 10; 2010, ch. 734, §§ 1-3. 


Compiler’s Notes. 

Acts 1993, ch. 4738, § 16 provided that the 
amendment by that act shall apply to all of- 
fenses committed on or after July 1, 1998. 

For the Preamble to the act regarding chang- 
ing the term “mental retardation” to “intellec- 
tual disability”, please refer to Acts 2010, ch. 
734. 

Acts 2010, ch. 734, § 1 provided that the 
Tennessee code commission is directed to 
change all references to “mental retardation”, 
wherever such references appear in titles 33, 39 
and 41, to “intellectual disability”, as supple- 
ments are issued and volumes are replaced. 

Acts 2010, ch. 734, § 7 provided that for 
purposes of each provision amended by the act, 
a reference to intellectual disability shall be 
considered to refer to mental retardation, as 
defined by that provision on the day before the 
date of enactment of the act. 

Acts 2010, ch. 734, § 8 provided that nothing 
in the act shall be construed to alter or other- 
wise affect the eligibility for services or the 
rights or responsibilities of individuals covered 
by the provision on the day before the date of 
enactment of the act. 


Cross-References. 

Burden of proof, title 39, ch. 11, part 2. 

Criminal Sentencing Reform Act, title 40, ch. 
3D: 

Mental health and intellectual and develop- 
mental disabilities, title 33. 


Textbooks. 
Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), §§ 101.1, 802.2. 


Law Reviews. 

A More Intelligent and Just Atkins: Adjust- 
ing for the Flynn Effect in Capital Determina- 
tions of Mental Retardation or Intellectual Dis- 
ability (Geraldine W. Young), 65 Vand. L. Rev. 
615 (2012). 

Capital Punishment, Cultural Competency, 
and Litigating Intellectual Disability (Jeffrey 
Usman), 42 U. Mem. L. Rev. 855 (2012). 

Criminal Procedure — Capital Punishment 
— Motions to Reopen Petitions for Post-Convic- 
tion Relief, 81 Tenn. L. Rev. 389 (2014). 

Tennessee’s Death Penalty: An Overview of 
the Procedural Safeguards, 31 U. Mem. L. Rev. 
779 (2001). 

Treated Differently in Life but Not in Death: 
The Execution of the Intellectually Disabled 
After Atkins v. Virginia (Penny J. White), 76 
Tenn. L. Rev. 685 (2009). 


NOTES TO DECISIONS 


Analysis 


. Construction. 

. Evidence. 

. Defendant Eligible for Death Penalty. 
. Interlocutory Appeal. 

Coram Nobis. 

Independent Cause of Action. 

. Constitutionality. 

. Jurisdiction. 


rP CMRAMNRWNH 


. Construction. 

Language “during the developmental period, 
or by ... 18 years of age” in T.C.A. § 39-13- 
203(a)(3) does not include the years past the 
age of 18; under the definition of “mental retar- 
dation” as set forth in T.C.A. § 39-13-203(a), 
both the significantly subaverage general intel- 
lectual functioning (as evidenced by I.Q. scores 
of 70 or below), and deficits in adaptive behav- 


ior must be manifested by the age of 18. State v. 
Strode, 232 S.W.3d 1, 2007 Tenn. LEXIS 666 
(Tenn. Aug. 14, 2007). 

In a death penalty case, petitioner was not 
entitled to relief because this section did not 
create an independent cause of action allowing 
petitioner to challenge his eligibility for the 
death penalty; had the General Assembly in- 
tended to create a separate and independent 
cause of action in which to allege intellectual 
disability, they would have stated so in the 
statute. Payne v. State, — S.W3d —, 2014 
Tenn. Crim. App. LEXIS 1005 (Tenn. Crim. 
App. Oct. 30, 2014), affd, 493 S.W.3d 478, 2016 
Tenn. LEXIS 265 (Tenn. Apr. 7, 2016). 

Legislature intended a claim of intellectual 
disability to be raised in conjunction with the 
capital defendant’s trial, not in a collateral 
proceeding many years later; the legislature 
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intended that a claim of intellectual disability 
be resolved before the defendant is either tried 
or sentenced, and thus, it did not intend the 
intellectual disability statute to provide a pri- 
vate right of action to a capital defendant who 
was convicted and sentenced to death prior to 
the statute’s enactment. Payne v. State, 493 
S.W.3d 478, 2016 Tenn. LEXIS 265 (Tenn. Apr. 
7, 2016), cert. denied, Payne v. Tennessee, 197 
L. Ed. 2d 516, 137 S. Ct. 1827, — U.S. —, 2017 
U.S. LEXIS 1834 (U.S. Mar. 20, 2017). 


2. Evidence. 

As the state appellate court’s interpretation 
of state caselaw concerning the federal habeas 
petitioner’s IQ and adaptive deficits was clearly 
contrary to state supreme court caselaw inter- 
preting T.C.A. § 39-13-203(a) and, thus, also 
contrary to Atkins, the case was remanded for 
consideration based on the Coleman standard. 
Black v. Bell, 664 F.3d 81, 2011 FED App. 313P, 
2011 U.S. App. LEXIS 24798 (6th Cir. Dec. 15, 
2011). 

Finding that appellant, an inmate, failed to 
demonstrate by a preponderance of the evi- 
dence that he met the requirements of T.C.A. 
§ 39-13-203(a)(2) was improper and a remand 
was required because categorically excluding 
expert testimony was erroneous. Coleman v. 
State, 341 S.W.3d 221, 2011 Tenn. LEXIS 319 
(Tenn. Apr. 11, 2011), overruled, Dellinger v. 
State, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 669 (Tenn. Crim. App. Aug. 18, 2015). 

T.C.A. § 39-13-203(a)(1) does not require 
that raw scores on I.Q. tests be accepted at 
their face value and courts may consider com- 
petent expert testimony showing that a test 
score does not accurately reflect a person’s 
functional I.Q. or that the raw I.Q. test score is 
artificially inflated or deflated. Coleman v. 
State, 341 S.W.3d 221, 2011 Tenn. LEXIS 319 
(Tenn. Apr. 11, 2011), overruled, Dellinger v. 
State, — S.W.38d —, 2015 Tenn. Crim. App. 
LEXIS 669 (Tenn. Crim. App. Aug. 18, 2015). 

Post-conviction court misapplied the appli- 
cable legal standard when it ruled that defen- 
dant’s arguments regarding the standard mar- 
gin of error concerning intelligence tests were 
contrary to Tennessee law and of no assistance 
to defendant because, under the Coleman stan- 
dard, defendant was to be afforded an opportu- 
nity to present evidence regarding his func- 
tional I.Q., and his functional intelligence 
quotient could not be ascertained based only 
upon raw I.Q. test scores. Smith v. State, 357 
S.W.3d 322, 2011 Tenn. LEXIS 1152 (Tenn. Dec. 
19, 2011), cert. denied, Smith v. Tennessee, 184 
L. Ed. 2d 48, 133 S. Ct. 104, 568 U.S. 828, 2012 
U.S. LEXIS 6925 (U.S. 2012). 

Defendant failed to prove by a preponderance 
of the evidence that defendant had deficits in 
adaptive behavior, as a clinical psychologist 
expressly testified that the psychologist did not 
observe defendant to have any significant adap- 
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tive deficits, and the record did not indicate 
that defendant lived with relatives due to a 
deficit in adaptive behavior. State v. Pruitt, 415 
S.W.3d 180, 2013 Tenn. LEXIS 778 (Tenn. Oct. 
8, 2013), cert. denied, Pruitt v. Tennessee, 189 
L. Ed. 2d 839, 1384 S. Ct. 2874, — U.S. —, 2014 
U.S. LEXIS 4624 (U.S. 2014). 


3. Defendant Eligible for Death Penalty. 

Evidence was sufficient to support imposition 
of death penalty. State v. Payne, 791 S.W.2d 10, 
1990 Tenn. LEXIS 169 (Tenn. 1990), affd, 
Payne v. Tennessee, 501 U.S. 808, 111 S. Ct. 
2597, 115 L. Ed. 2d 720, 1991 U.S. LEXIS 3821 
(1991), writ denied, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 1005 (Tenn. Crim. App. Oct. 
30, 2014). 

Trial court did not err in holding that the 
defendant failed to sustain his burden of proof 
to show that, at the time of the offense, he was 
“mentally retarded” under the criteria of T.C.A. 
§ 39-13-2038. State v. Smith, 893 S.W.2d 908, 
1994 Tenn. LEXIS 278 (Tenn. 1994), rehearing 
denied, 893 S.W.2d 908, 1995 Tenn. LEXIS 48 
(Tenn. 1995), cert. denied, Smith v. Tennessee, 
B16) US! S290 16 SiGt 09) iss Ly Bdy2di53) 
1995 U.S. LEXIS 5601 (1995). 

Coleman v. State, 341 S.W.3d 221, 2011 Tenn. 
LEXIS 319, did not create a new constitutional 
rule of law, but involved statutory construction 
based upon existing law that was practiced in 
relation to the interpretation of the first prong 
of the intellectual disability statute for death 
penalty purposes. Therefore, this was not a 
ground for reopening postconviction proceed- 
ings. Keen v. State, — S.W.3d —, 2011 Tenn. 
Crim. App. LEXIS 972 (Tenn. Crim. App. June 
29, 2011), affd, 398 S.W.3d 594, 2012 Tenn. 
LEXIS 9382 (Tenn. Dec. 20, 2012). 

T.C.A. § 40-30-117(a)(2) is not applicable to 
claims of actual innocence of the death penalty; 
therefore, petitioner could not rely on § 40-30- 
117(a)(2) in an attempt to reopen postconvic- 
tion proceedings where it was argued that he 
was actually innocent of the death penalty due 
to his intellectual disability. Keen v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 972 
(Tenn. Crim. App. June 29, 2011), affd, 398 
S.W.3d 594, 2012 Tenn. LEXIS 932 (Tenn. Dec. 
20, 2012). 

Because the proof preponderated against the 
trial court’s finding that defendant’s mental 
retardation manifested by his 18th birthday, 
the supreme court held that the trial court 
erred in finding defendant to have been men- 
tally retarded and therefore ineligible for the 
death penalty. State v. Strode, 232 S.W.3d 1, 
2007 Tenn. LEXIS 666 (Tenn. Aug. 14, 2007). 

Inmate’s motion to reopen a post-conviction 
petition was properly denied as Coleman v. 
State, 341 S.W.3d 221, 2011 Tenn. LEXIS 319 
(Tenn. 2011), did not establish a new retroac- 
tive rule for proving intellectual disability in 
Tennessee under the Eighth Amendment or 
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Tenn. Const. art. I, § 16 for T.C.A. § 40-30- 
117(a)(1) purposes, but concerned an interpre- 
tation of T.C.A. § 39-13-203, and held that the 
courts could consider factors other than raw 
test scores in determining intellectual disabil- 
ity. Keen v. State, 398 S.W.3d 594, 2012 Tenn. 
LEXIS 932 (Tenn. Dec. 20, 2012), cert. denied, 
Keen v. Tennessee, 187 L. Ed. 2d 120, 1384S. Ct. 
176, — U.S. —, 2018 U.S. LEXIS 7234 (U.S. 
Oct. 7, 2013). 

Inmate’s claim that he was ineligible for the 
death penalty under T.C.A. § 39-13-203 did not 
qualify as an actual innocence claim under 
T.C.A. § 40-30-117(a)(2) as: (1) to qualify as 
actually innocent, the inmate had to show ac- 
tual innocence of the underlying crimes; (2) 
there was no separate offense in Tennessee for 


capital murder; (3) the inmate had pled guilty © 


to first-degree murder under T.C.A. § 39-13- 
202; and (4) under T.C.A. § 39-13-204(1), the 
death penalty was a sentencing consideration 
for first-degree murder. Keen v. State, 398 
S.W.3d 594, 2012 Tenn. LEXIS 932 (Tenn. Dec. 
20, 2012), cert. denied, Keen v. Tennessee, 187 
L. Ed. 2d 120, 134 S. Ct. 176, — U.S. —, 2013 
U.S. LEXIS 7234 (U.S. Oct. 7, 2013). 

Defendant failed to establish that he was 
intellectually disabled and therefore not sub- 
ject to the death penalty, as his expert offered 
no testimony that defendant’s functional I.Q. 
was 70 or below, there was little evidence 
presented concerning his adaptive behavior, 
and he did not establish that he had an intel- 
lectual disability that manifested during his 
developmental period or before age 18. State v. 
Bell, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 508 (Tenn. Crim. App. May 30, 2014), 
affd, 512 S.W.3d 167, 2015 Tenn. LEXIS 720 
(Tenn. Sept. 10, 2015), affd, 480 S.W.3d 486, 
2015 Tenn. LEXIS 1087 (Tenn. Sept. 10, 2015). 

Defendant was properly convicted and sen- 
tenced to death for first degree felony murder 
because the proof adduced by the defense was 
not sufficient to establish by a preponderance of 
the evidence that defendant suffered from sig- 
nificant sub-average general intellectual func- 
tioning as evidenced by a functional intelli- 
gence quotient (I.Q.) of 70 or below. State v. 
Bell, 480 S.W.3d 486, 2015 Tenn. LEXIS 720 
(Tenn. Sept. 10, 2015), cert. denied, Bell v. 
Tennessee, 195 L. Ed. 2d 221, 136 S. Ct. 2006, 
— US. —, 2016 U.S. LEXIS 3192 (U.S. 2016). 

In addition to the absence of any statute 
vesting subject matter jurisdiction in the chan- 
cery courts to adjudicate any aspect of the 
statute, the determination of whether the de- 
fendant had an intellectual disability at the 
time of the offense is a part of the prosecution 
and sentencing processes; the statute directs 
that the determination is to be made by “the 
court.” Payne v. Carpenter, — S.W.3d —, 2016 
Tenn. App. LEXIS 556 (Tenn. Ct. App. Aug. 2, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 877 (Tenn. Nov. 16, 2016). 
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Chancery court properly dismissed defen- 
dant’s declaratory judgment action seeking to 
enjoin his execution on the ground he met the 
criteria for intellectual disability because sov- 
ereign immunity barred the suit; defendant’s 
allegations, in the absence of a claim that the 
statute being enforced was unconstitutional, 
were not sufficient to state a claim against the 
warden and Attorney General in their indi- 
vidual capacities for the purposes of granting 
relief to defendant. Payne v. Carpenter, — 
S.W.3d —, 2016 Tenn. App. LEXIS 556 (Tenn. 
Ct. App. Aug. 2, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 877 (Tenn. Nov. 16, 
2016). 

Construed together, T.C.A. §§ 39-13-2038, 39- 
13-204, and 40-1-108 limited the chancery 
court’s exercise of subject matter jurisdiction 
over defendant’s declaratory judgment action 
seeking to enjoin his execution on the ground 
he met the criteria for intellectual disability 
because the grant of subject matter jurisdiction 
to the chancery court had to be express, and 
there was no such express grant in the intellec- 
tual disability statute. Payne v. Carpenter, — 
S.W.3d —, 2016 Tenn. App. LEXIS 556 (Tenn. 
Ct. App. Aug. 2, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 877 (Tenn. Nov. 16, 
2016). 

Inmate was not entitled to relief from a death 
sentence due to intellectual disability under 
T.C.A. § 39-13-203(b), barring execution of in- 
tellectually disabled defendants, because (1) 
the inmate’s punishment was statutorily au- 
thorized when imposed, so the sentence was not 
illegal, and, (2) neither when sentenced nor 
when filing the inmate’s petition was the in- 
mate found intellectually disabled. Ivy v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 64 
(Tenn. Crim. App. Jan. 30, 2018). 


4, Interlocutory Appeal. 

Interlocutory appeal pursuant to T.R.A.P. 9 is 
available to the state under T.C.A. § 39-13- 
203(f) when the trial court determines that a 
defendant is mentally retarded. State v. Strode, 
232 S.W.3d 1, 2007 Tenn. LEXIS 666 (Tenn. 
Aug. 14, 2007). 


5. Coram Nobis. 

Petitioner failed to state a claim that was 
cognizable under the coram nobis statute be- 
cause he attempted to challenge his death sen- 
tence based on changes in the law that occurred 
years after his trial; a petition for writ of error 
coram nobis was not the appropriate proce- 
dural mechanism for pursuing petitioner’s 
claim that he was ineligible to be executed due 
to his intellectual disability. Payne v. State, 493 
S.W.3d 478, 2016 Tenn. LEXIS 265 (Tenn. Apr. 
7, 2016), cert. denied, Payne v. Tennessee, 197 
L. Ed. 2d 516, 187 S. Ct. 13827, — U.S. —, 2017 
U.S. LEXIS 1834 (U.S. Mar. 20, 2017). 


6. Independent Cause of Action. 
Intellectual disability provisions in T.C.A. 
§ 39-13-203 did not provide an independent 
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cause of action allowing a prisoner to challenge 
the eligibility of the death penalty to which the 
prisoner was sentenced. Chalmers v. State, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 664 
(Tenn. Crim. App. June 30, 2014), appeal de- 
nied, — S.W.3d —, 2014 Tenn. LEXIS 956 
(Tenn. Nov. 19, 2014), cert. denied, Chalmers v. 
Tennessee, 193 L. Ed. 2d 50, 186 S. Ct. 39, — 
U.S. —, 2015 U.S. LEXIS 5599 (U.S. 2015). 

Petitioner failed to establish that he had a 
private cause of action to pursue his claim of 
intellectual disability pursuant to the intellec- 
tual disability statute because the statute did 
not create an independent collateral cause of 
action for raising a claim of intellectual disabil- 
ity and ineligibility to be executed. Payne v. 
State, 493 S.W.3d 478, 2016 Tenn. LEXIS 265 
(Tenn. Apr. 7, 2016), cert. denied, Payne v. 
Tennessee, 197 L. Ed. 2d 516, 137 S. Ct. 1327, 
— U.S. —, 2017 U.S. LEXIS 1834 (U.S. Mar. 20, 
2017). 

Intellectual disability statute does not create 
an independent collateral cause of action for 
raising a claim of intellectual disability and 
ineligibility to be executed; the plain language 
of the statute indicates that it is not applicable 
to those defendants who were sentenced to 
death prior to its enactment because it prohib- 
its those defendants who meet the definition of 
intellectual disability from being “sentenced to 
death,” not from being executed. Payne v. State, 
493 S.W.3d 478, 2016 Tenn. LEXIS 265 (Tenn. 
Apr. 7, 2016), cert. denied, Payne v. Tennessee, 
197 L. Ed. 2d 516, 137 S. Ct. 1327, — U.S. —, 
2017 U.S. LEXIS 1834 (U.S. Mar. 20, 2017). 


8. Constitutionality. 

- Defendant’s application for permission to ap- 
peal the denial of his motion to reopen his 
post-conviction petition was denied because the 
statute at issue was constitutionally sound and 
did not bar the presentation of other proof of 
defendant’s intellectual disability where the 
decision in Hall v. Florida, 134 $.Ct. 1986, 188 
L. Ed. 2d 1007, 2014 U.S. LEXIS 3615 (2014) 
did not announce a new rule or alter the under- 
standing of the bedrock procedural elements 
essential to the fairness of a proceeding, but 
clarified provisions in Atkins v. Virginia, 122 S. 
Ct. 2242, 153 L. Ed. 2d 335, 536 U.S. 304, 321, 
2002 U.S. LEXIS 4648 (2002), regarding the 
class protected by Atkins, i.e., defendants who 
were intellectually disabled. Sims v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 613 
(Tenn. Crim. App. Jan. 28, 2016), appeal de- 
nied, — S.W.38d —, 2016 Tenn. LEXIS 365 
(Tenn. May 6, 2016), cert. denied, Sims v. Ten- 
nessee, 197 L. Ed. 2d 516, 187 S. Ct. 1327, — 
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U.S. —, 2017 U.S. LEXIS 1828 (U.S. Mar. 20, 
2017). 

Tennessee’s intellectual disability statute, as 
currently interpreted, is constitutionally sound 
under U.S. Const. amend. VIII. State v. Bell, 
480 S.W.3d 486, 2015 Tenn. LEXIS 720 (Tenn. 
Sept. 10, 2015), cert. denied, Bell v. Tennessee, 
195 L. Ed. 2d 221, 136 S. Ct. 2006, — U.S. —, 
2016 U.S. LEXIS 3192 (U.S. 2016). 

Defendant, who was sentenced to imprison- 
ment rather than the death penalty, failed to 
establish that defendant had standing to chal- 
lenge the constitutionality of the threshold re- 
quirement of a 70 point I.Q. for intellectual 
disability, because defendant’s alleged injury 
was dependent upon conjecture and specula- 
tion. State v. Rogers, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 98 (Tenn. Crim. App. Feb. 
10, 2016). 


9. Jurisdiction. 

Chancery court properly dismissed, for lack 
of subject matter jurisdiction, an inmate’s de- 
claratory judgment action because sovereign 
immunity barred his suit against the warden 
and state attorney general where he failed to 
state a claim against them in their individual 
capacities in the absence of a claim that the 
statute was unconstitutional, exclusive original 
subject matter jurisdiction over all crimes and 
misdemeanors was vested in circuit courts, the 
determination of whether defendant had an 
intellectual disability at the time of the offense 
was a part of the prosecution and sentencing 
processes, and there was no such express grant 
of subject matter jurisdiction to the chancery 
court in the intellectual disability statute. 
Chalmers v. Carpenter, — S.W.3d —, 2016 
Tenn. App. LEXIS 558 (Tenn. Ct. App. Aug. 4, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 884 (Tenn. Nov. 16, 2016). 

Chancery court properly dismissed, for lack 
of subject-matter jurisdiction, defendant’s com- 
plaint seeking a declaration that he was ineli- 
gible to be sentenced to death because the 
claims were barred by sovereign immunity 
where, in the absence of a claim that the 
intellectual disability statute was unconstitu- 
tional, defendant failed to state a claim against 
the warden and state attorney general in their 
individual capacity, the determination of 
whether defendant had an intellectual disabil- 
ity at the time of the offense was a part of the 
prosecution and sentencing processes, and 
there was no express grant of subject matter 
jurisdiction to the chancery court in intellectual 
disability statute. Sims v. Carpenter, — S.W.3d 
—, 2016 Tenn. App. LEXIS 560 (Tenn. Ct. App. 
Aug. 4, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 874 (Tenn. Nov. 16, 2016). 


39-13-204. Sentencing for first degree murder. 


(a) Upon a trial for first degree murder, should the jury find the defendant 
guilty of first degree murder, it shall not fix punishment as part of the verdict, 
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but the jury shall fix the punishment in a separate sentencing hearing to 
determine whether the defendant shall be sentenced to death, to imprisonment 
for life without possibility of parole, or to imprisonment for life. The separate 
sentencing hearing shall be conducted as soon as practicable before the same 
jury that determined guilt, subject to the provisions of subsection (k) relating 
to certain retrials on punishment. 

(b) In the sentencing proceeding, the attorney for the state shall be allowed 
to make an opening statement to the jury and then the attorney for the 
defendant shall also be allowed such statement; provided, that the waiver of 
opening statement by one party shall not preclude the opening statement by 
the other party. 

(c) In the sentencing proceeding, evidence may be presented as to any 
matter that the court deems relevant to the punishment, and may include, but 
not be limited to, the nature and circumstances of the crime; the defendant’s 
character, background history, and physical condition; any evidence tending to 
establish or rebut the aggravating circumstances enumerated in subsection (1); 
and any evidence tending to establish or rebut any mitigating factors. Any such 
evidence that the court deems to have probative value on the issue of 
punishment may be received, regardless of its admissibility under the rules of 
evidence; provided, that the defendant is accorded a fair opportunity to rebut 
any hearsay statements so admitted. However, this subsection (c) shall not be 
construed to authorize the introduction of any evidence secured in violation of 
the constitution of the United States or the constitution of Tennessee. In all 
cases where the state relies upon the aggravating factor that the defendant 
was previously convicted of one (1) or more felonies, other than the present 
charge, whose statutory elements involve the use of violence to the person, 
either party shall be permitted to introduce evidence concerning the facts and 
circumstances of the prior conviction. Such evidence shall not be construed to 
pose a danger of creating unfair prejudice, confusing the issues, or misleading 
the jury and shall not be subject to exclusion on the ground that the probative 
value of the evidence is outweighed by prejudice to either party. Such evidence 
shall be used by the jury in determining the weight to be accorded the 
ageravating factor. The court shall permit a member or members, or a 
representative or representatives of the victim’s family to testify at the 
sentencing hearing about the victim and about the impact of the murder on the 
family of the victim and other relevant persons. The evidence may be 
considered by the jury in determining which sentence to impose. The court 
shall permit members or representatives of the victim’s family to attend the 
trial, and those persons shall not be excluded because the person or persons 
shall testify during the sentencing proceeding as to the impact of the offense. 

(d) In the sentencing proceeding, the state shall be allowed to make a 
closing argument to the jury; and then the attorney for the defendant shall also 
be allowed such argument, with the state having the right of closing. 

(e)(1) After closing arguments in the sentencing hearing, the trial judge 

shall include instructions for the jury to weigh and consider any of the 

statutory aggravating circumstances set forth in subsection (i), which may 
be raised by the evidence at either the guilt or sentencing hearing, or both. 

The trial judge shall also include instructions for the jury to weigh and 
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consider any mitigating circumstances raised by the evidence at either the 
guilt or sentencing hearing, or both, which shall include, but not be limited 
to, those circumstances set forth in subsection (j). These instructions and the 
manner of arriving at a sentence shall be given in the oral charge and in 
writing to the jury for its deliberations. However, a reviewing court shall not 
set aside a sentence of death or of imprisonment for life without the 
possibility of parole on the ground that the trial court did not specifically 
instruct the jury as to a requested mitigating factor that is not enumerated 
in subsection (j). 

(2) The trial judge shall provide the jury three (3) separate verdict forms, 

as specified by subdivisions (f)(1), (f)(2), and (g)(2)(B). The jury shall be 
instructed that a defendant who receives a sentence of imprisonment for life 
shall not be eligible for parole consideration until the defendant has served 
at least twenty-five (25) full calendar years of the sentence. The jury shall 
also be instructed that a defendant who receives a sentence of imprisonment 
for life without possibility of parole shall never be eligible for release on 
parole. 
(f)(1) If the jury unanimously determines that no statutory aggravating 
circumstance has been proven by the state beyond a reasonable doubt, the 
sentence shall be imprisonment for life. The jury shall then return its verdict 
to the judge upon a form provided by the court, which may appear 
substantially as follows: 


PUNISHMENT OF IMPRISONMENT FOR LIFE 


We, the jury, unanimously determine that no statutory aggravating 
circumstance has been proven by the state beyond a reasonable doubt. We, 
the jury, therefore find that the sentence shall be imprisonment for life. 


/s/ /s/ 
Jury Foreperson Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 


(2) If the jury unanimously determines that a statutory aggravating 
circumstance or circumstances have been proven by the state beyond a 
reasonable doubt, but that such circumstance or circumstances have not 
been proven by the state to outweigh any mitigating circumstance or 
circumstances beyond a reasonable doubt, the jury shall, in its considered 
discretion, sentence the defendant either to imprisonment for life without 
possibility of parole or to imprisonment for life. The trial judge shall instruct 
the jury that, in choosing between the sentences of imprisonment for life 
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without possibility of parole and imprisonment for life, the jury shall weigh 
and consider the statutory aggravating circumstance or circumstances 
proven by the state beyond a reasonable doubt and any mitigating circum- 
stance or circumstances. In its verdict, the jury shall specify the statutory 
aggravating circumstance or circumstances proven by the state beyond a 
reasonable doubt and shall return its verdict to the judge upon a form 
provided by the court, which may appear substantially as follows: 


PUNISHMENT OF IMPRISONMENT FOR LIFE WITHOUT POSSIBILITY 
OF PAROLE OR IMPRISONMENT FOR LIFE 


We, the jury, unanimously find that the state has proven the following 
listed statutory aggravating circumstance or circumstances beyond a 
reasonable doubt: 

[Here list the statutory aggravating circumstance or circumstances so 
found. | 

We, the jury, unanimously find that such statutory aggravating circum- 
stance or circumstances do not outweigh any mitigating circumstance or 
circumstances beyond a reasonable doubt; therefore: 


CHECK ONE (1) BOX ONLY 


[ ] We, the jury, unanimously agree that the defendant shall be 
sentenced to imprisonment for life without possibility of parole; or 

[ ] We, the jury, unanimously agree that the defendant shall be 
sentenced to imprisonment for life. 


/s/ /s/ 
Jury Foreperson Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 


(g)(1) The sentence shall be death, if the jury unanimously determines that: 
(A) At least one (1) statutory aggravating circumstance or several 
statutory aggravating circumstances have been proven by the state 
beyond a reasonable doubt; and 
(B) Such circumstance or circumstances have been proven by the state 
to outweigh any mitigating circumstances beyond a reasonable doubt. 
(2)(A) If the death penalty is the sentence of the jury, the jury shall: 
(i) Reduce to writing the statutory aggravating circumstance or 
statutory aggravating circumstances so found; and 
(ii) Signify that the state has proven beyond a reasonable doubt that 
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the statutory aggravating circumstance or circumstances outweigh any 

mitigating circumstances. 

(B) These findings and verdict shall be returned to the judge upon a 
form provided by the court, which may appear substantially as follows: 


PUNISHMENT OF DEATH 


We, the jury, unanimously find the following listed statutory aggra- 
vating circumstance or circumstances: 

[Here list the statutory aggravating circumstance or circumstances so 
found.|] 

We, the jury, unanimously find that the state has proven beyond a 
reasonable doubt that the statutory aggravating circumstance or cir- 
cumstances outweigh any mitigating circumstances. 

Therefore, we, the jury, unanimously find that the punishment shall 


be death. 

/s/ /s/ 
Jury Foreperson Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 


(h) If the jury cannot ultimately agree on punishment, the trial judge shall 
inquire of the foreperson of the jury whether the jury is divided over imposing 
a sentence of death. If the jury is divided over imposing a sentence of death, the 
judge shall instruct the jury that in further deliberations, the jury shall only 
consider the sentences of imprisonment for life without possibility of parole 
and imprisonment for life. If, after further deliberations, the jury still cannot 
agree as to sentence, the trial judge shall dismiss the jury and the judge shall 
impose a sentence of imprisonment for life. The judge shall not instruct the 
jury, nor shall the attorneys be permitted to comment at any time to the jury, 
on the effect of the jury’s failure to agree on a punishment. 

(i) No death penalty or sentence of imprisonment for life without possibility 
of parole shall be imposed, except upon a unanimous finding that the state has 
proven beyond a reasonable doubt the existence of one (1) or more of the 
statutory aggravating circumstances, which are limited to the following: 

(1) The murder was committed against a person less than twelve (12) 
years of age and the defendant was eighteen (18) years of age or older; 

(2) The defendant was previously convicted of one (1) or more felonies, 
other than the present charge, whose statutory elements involve the use of 
violence to the person; 

(3) The defendant knowingly created a great risk of death to two (2) or 
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more persons, other than the victim murdered, during the act of murder; 

(4) The defendant committed the murder for remuneration or the promise 
of remuneration, or employed another to commit the murder for remunera- 
tion or the promise of remuneration; 

(5) The murder was especially heinous, atrocious, or cruel, in that it 
involved torture or serious physical abuse beyond that necessary to produce 
death; 

(6) The murder was committed for the purpose of avoiding, interfering 
with, or preventing a lawful arrest or prosecution of the defendant or 
another; 

(7) The murder was knowingly committed, solicited, directed, or aided by 
the defendant, while the defendant had a substantial role in committing or 
attempting to commit, or was fleeing after having a substantial role in 
committing or attempting to commit, any first degree murder, arson, rape, 
robbery, burglary, theft, kidnapping, aggravated child abuse, aggravated 
child neglect, rape of a child, aggravated rape of a child, aircraft piracy, or 
unlawful throwing, placing or discharging of a destructive device or bomb; 

(8) The murder was committed by the defendant while the defendant was 
in lawful custody or in a place of lawful confinement or during the 
defendant’s escape from lawful custody or from a place of lawful 
confinement; 

(9) The murder was committed against any law enforcement officer, 
corrections official, corrections employee, probation and parole officer, emer- 
gency medical or rescue worker, emergency medical technician, paramedic or 
firefighter, who was engaged in the performance of official duties, and the 
defendant knew or reasonably should have known that the victim was a law 
enforcement officer, corrections official, corrections employee, probation and 
parole officer, emergency medical or rescue worker, emergency medical 
technician, paramedic or firefighter engaged in the performance of official 
duties; 

(10) The murder was committed against any present or former judge, 
district attorney general or state attorney general, assistant district attor- 
ney general or assistant state attorney general, due to or because of the 
exercise of the victim’s official duty or status and the defendant knew that 
the victim occupied such office; 

(11) The murder was committed against a national, state, or local popu- 
larly elected official, due to or because of the official’s lawful duties or status, 
and the defendant knew that the victim was such an official; 

(12) The defendant committed “mass murder,” which is defined as the 
murder of three (3) or more persons, whether committed during a single 
criminal episode or at different times within a forty-eight-month period; 

(13) The defendant knowingly mutilated the body of the victim after 
death; 

(14) The victim of the murder was seventy (70) years of age or older; or the 
victim of the murder was particularly vulnerable due to a significant 
disability, whether mental or physical, and at the time of the murder the 
defendant knew or reasonably should have known of such disability; 

(15) The murder was committed in the course of an act of terrorism; 
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(16) The murder was committed against a pregnant woman, and the 

defendant intentionally killed the victim, knowing that she was pregnant; or 
(17) The murder was committed at random and the reasons for the killing 

are not obvious or easily understood. 

(j) In arriving at the punishment, the jury shall consider, pursuant to this 

section, any mitigating circumstances, which shall include, but are not limited 

to, the following: 

(1) The defendant has no significant history of prior criminal activity; 

(2) The murder was committed while the defendant was under the 
influence of extreme mental or emotional disturbance; 

(3) The victim was a participant in the defendant’s conduct or consented 
to the act; 

(4) The murder was committed under circumstances that the defendant 
reasonably believed to provide a moral justification for the defendant’s 
conduct; 

(5) The defendant was an accomplice in the murder committed by another 
person and the defendant’s participation was relatively minor; 

(6) The defendant acted under extreme duress or under the substantial 
domination of another person; 

(7) The youth or advanced age of the defendant at the time of the crime; 

(8) The capacity of the defendant to appreciate the wrongfulness of the 
defendant’s conduct or to conform the defendant’s conduct to the require- 
ments of the law was substantially impaired as a result of mental disease or 
defect or intoxication, which was insufficient to establish a defense to the 
crime but which substantially affected the defendant’s judgment; and 

(9) Any other mitigating factor that is raised by the evidence produced by 
either the prosecution or defense, at either the guilt or sentencing hearing. 
(k) Upon motion for a new trial, after a conviction of first degree murder, if 


the court finds error in the trial determining guilt, a new trial on both guilt and 
sentencing shall be held; but if the court finds error alone in the trial 
determining punishment, a new trial on the issue of punishment alone shall be 
held by a new jury empanelled for that purpose. If the trial court, or any other 
court with jurisdiction to do so, orders that a defendant convicted of first degree 
murder, whether the sentence is death, imprisonment for life without possi- 
bility of parole or imprisonment for life, be granted a new trial, either as to 
guilt or punishment, or both, the new trial shall include the possible punish- 
ments of death, imprisonment for life without possibility of parole or impris- 


onment for life. 


History. 

Acts 1989, ch. 591, § 1; T.C.A., § 39-13-2083; 
Acts 1990, ch. 1038, § 3; 1993, ch. 478, §§ 2, 
a, 13, 1471995) ch, 356, \§ “1;.1995, ch°377, 
§ 1; 1996, ch. 830, § 2; 1997, ch. 139, § 1; 1997, 
ch. 358, § 1; 1997, ch. 491, § 1; 1998, ch. 712, 
§ 1; 1998, ch. 915,§ 1; 1998, ch. 916, § 1; 1999, 
ch. 504, § 1; 2002, ch. 849, § 2b; 2008, ch. 829, 
Bei 2009, Ch. Doe. 6 1% 2010,''ch. 1058,°§ 1; 
2011, ch. 47, § 30; 2011, ch. 489, § 1. 


Sentencing Commission Comments. This 
section closely parallels prior law concerning 


imposition of the death penalty. One change, 
which is constitutionally required, is the lan- 
guage appearing at the end of subsection (j), 
providing that the mitigating circumstances 
shall include “any other mitigating factor 
which is raised by the evidence produced by 
either the prosecution or defense at either the 
guilt or sentencing hearing” (subdivision (j)(9)). 

In 1993, life without the possibility of parole 
was added to the sentencing options of death 
and life imprisonment. Under this new sen- 
tencing procedure, the jury must unanimously 
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determine that a statutory aggravating circum- 
stance or circumstances outweigh a mitigating 
circumstance or circumstances beyond a rea- 
sonable doubt in order to impose the death 
sentence. See State v. Hartman, 703 S.W.2d 106 
(Tenn. 1985), cert. denied, 478 U.S. 1010, 106 
S.Ct. 3308, 92 L.Ed.2d 721 (1986). If the aggra- 
vating circumstance or circumstances are 
found to have been proven beyond a reasonable 
doubt, but they have not been proven to out- 
weigh the mitigating circumstances beyond a 
reasonable doubt, the jury may sentence the 
defendant to either life imprisonment or life 
without parole, in its discretion. If the jury 
finds that no aggravating circumstances have 
been proven beyond a reasonable doubt, the 
sentence must be life imprisonment. 

Under subdivision (e), the judge must in- 
struct the jury that imprisonment for life 
means that the defendant will not be eligible 
for parole consideration until service of at least 
twenty-five (25) calendar years, and that life 
without the possibility of parole means that the 
defendant will never be released on parole. 


Compiler’s Notes. 

Former § 39-13-204, concerning waiver of 
jury in first degree murder trials, was trans- 
ferred to § 39-13-205 in 1990. 

Acts 1993, ch. 473, § 16 provided that the 
amendments by that act shall apply to all 
offenses committed on or after July 1, 1993. 

Acts 1995, ch. 356, § 2 provided that the 
amendments by that act shall apply to the 
sentencing of all persons committing the of- 
fense of first degree murder on or after July 1, 
1995. 

Acts 1995, ch. 377, § 2 provided that the 
amendment by that act applies to offenses 
committed on or after May 30, 1995. 

Acts 1998, ch. 712, § 2, concerning aggravat- 
ing circumstance, was added as subdivision 
(i)(14) and shall be known as “Lottie’s Law.” 

Acts 2011, ch. 47, § 107 provided that noth- 
ing in the legislation shall be construed to alter 
or otherwise affect the eligibility for services or 
the rights or responsibilities of individuals cov- 
ered by the provision on the day before the date 
of enactment of this legislation, which was July 
1, 2011. 

Acts 2011, ch. 47, § 108 provided that the 
provisions of the act are declared to be remedial 
in nature and all provisions of the act shall be 
liberally construed to effectuate its purposes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Abuse, neglect, or sexual abuse, § 37-5-512. 
Airport and aircraft security, § 39-17-109. 
Arson, title 39, ch. 14, part 3. 
Burden of proof, title 39, ch. 11, part 2. 
Burglary, title 39, ch. 14, part 4. 
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Criminal attempt, § 39-12-101. 

Criminal conspiracy, § 39-12-103. 

Criminal Sentencing Reform Act, title 40, ch. 
oo. 

Enhancement factors, § 40-35-114. 

First degree murder, § 39-13-202. 

Kidnapping, title 39, ch. 18, part 3. 

Mitigating factors, § 40-35-1138. 

Robbery, title 39, ch. 13, part 4. 

Terrorism Prevention and Response Act, title 
39, ch. 13, part 8. 

Theft, title 39, ch. 14, part 1. 


Rule Reference. 
This section is referred to in Rule 17 of the 
Rules of the Supreme Court of Tennessee. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 15.9, 15.10, 25.3, 26.30, 26.47, 
28.60, 28.92, 28.113, 32.11, 32.31, 32.32, 32.34- 
32.48, 32.45-32.48. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 46, 49; 14 Tenn. Juris., 
Homicide, §§ 4, 59; 14 Tenn. Juris., Indict- 
ments, Informations and Presentments, § 19; 
15 Tenn. Juris., Instructions, § 15; 24 Tenn. 
Juris., Verdict, § 12. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), Rule 101. 
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1. Constitutionality. 

Statutes pertaining to sentencing for first 
degree murder and appeal and review of a 
death sentence are not violative of the U.S. 
Const., amends. 5, 6, 8, and 14, nor of Tenn. 


Const., art. 1, §§ 8, 9, 16, and 17, and art. II, 
§ 2. State v. Shepherd, 902 S.W.2d 895, 1995 
Tenn. LEXIS 269 (Tenn. 1995). 

The eighth amendment constitutional nar- 
rowing requirements and vagueness prohibi- 
tions have not been extended to cases which do 
not involve the death penalty. State v. Harris, 
989 S.W.2d 307, 1999 Tenn. LEXIS 230 (Tenn. 
1999). 

The “especially heinous, atrocious or cruel” 
language is not unconstitutionally vague or 
overbroad because it is modified by the phrase 
“in that it involved torture or depravity of the 
mind” which narrows, limits and guides the 
sentencer in choosing the death penalty. State 
v. Middlebrooks, 995 S.W.2d 550, 1999 Tenn. 
LEXIS 351 (Tenn. 1999). 

The inclusion of “severe mental pain” within 
the definition of “torture” has not unconstitu- 
tionally broadened the scope of the “especially 
heinous, atrocious, or cruel” aggravating cir- 
cumstance. State v. Keen, 31 S.W.3d 196, 2000 
Tenn. LEXIS 565 (Tenn. 2000), cert. denied, 
Keen v. Tennessee, 532 U.S. 907, 121 S. Ct. 
1233, 149 L. Ed. 2d 142, 2001 U.S. LEXIS 2043 
(2001). 

The fact that a mental state is absent from 
the “especially heinous, atrocious, or cruel” 
aggravating circumstance does not render this 
circumstance constitutionally infirm. State v. 
Keen, 31 S.W.3d 196, 2000 Tenn. LEXIS 565 
(Tenn. 2000), cert. denied, Keen v. Tennessee, 
532 U.S. 907, 121 S. Ct. 1233, 149 L. Ed. 2d 
142, 2001 U.S. LEXIS 2043 (2001). 

A misapplication of an aggravating circum- 
stance under T.C.A. § 39-13-204 in a life with- 
out parole case is not a constitutional violation 
because a death sentence is not a possible 
penalty. State v. Howell, 34 S.W.3d 484, 2000 
Tenn. Crim. App. LEXIS 167 (Tenn. Crim. App. 
2000), appeal denied, — S.W.3d —, 2000 Tenn. 
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LEXIS 539 (Tenn. Sept. 25, 2000), cert. denied, 
Sturgill v. Tennessee, 149 L. Ed. 2d 478, 121 S. 
Ct. 1614, 532 U.S. 977, 2001 U.S. LEXIS 2998 
(2001). 


2. Applicability. 

Plain language of T.C.A. § 39-13-204(i)(2) 
requires the prosecution to prove that defen- 
dant had: (1) A prior conviction; (2) For a felony 
offense; (3) Whose statutory elements involve 
the use of violence to a person. The statutory 
language has no other required elements or 
restrictions, and there is simply no indication 
that a prior conviction that meets these statu- 
tory elements must also have been committed 
by a defendant on or after the age of 18. State v. 
Davis, 141 S.W.3d 600, 2004 Tenn. LEXIS 663 
(Tenn. 2004), cert. denied, Davis v. Tennessee, 
125 S. Ct. 1306, 161 L. Ed. 2d 123, 543 U.S. 
1156, 2005 U.S. LEXIS 1599 (U.S. Feb. 22, 
2005). 


3. Construction. 

The enabling provision of the 1993 act 
amending T.C.A. § 39-13-202(b), which clearly 
states that the amendment applies to offenses 
committed after July 1, 1993, controls over the 
more general provisions of this statute and the 
option of sentencing a defendant to life in 
prison without parole was thus not available to 
the jury where the crime was committed before 
July 1, 1993. State v. Cauthern, 967 S.W.2d 
726, 1998 Tenn. LEXIS 161 (Tenn. 1998), cert. 
denied, Cauthern v. Tennessee, 525 U.S. 967, 
119 S. Ct. 414, 142 L. Ed. 2d 336, 1998 U.S. 
LEXIS 6941 (1998). 

The language of T.C.A. § 39-13-204(c) re- 
flects that the rules of evidence do not limit the 
admissibility of evidence in a capital sentencing 
proceeding; however, T.C.A. § 39-13-204 does 
not require a court to dispense with the eviden- 
tiary principles that are derived from and con- 
tained within the rules of evidence. State v. 
Stout, 46 S.W.3d 689, 2001 Tenn. LEXIS 461 
(Tenn. 2001), cert. denied, Stout v. Tennessee, 
534 U.S. 998, 122 S. Ct. 471, 151 L. Ed. 2d 386, 
2001 U.S. LEXIS 10056 (2001). 

Generally, T.C.A. § 39-13-204(c) should be 
interpreted to allow trial judges wider discre- 
tion than would normally be allowed under the 
Tennessee rules of evidence in ruling on the 
admissibility of evidence in a capital sentencing 
proceeding. State v. Stout, 46 S.W.3d 689, 2001 
Tenn. LEXIS 461 (Tenn. 2001), cert. denied, 
Stout v. Tennessee, 534 U.S. 998, 122 S. Ct. 471, 
151 L. Ed. 2d 386, 2001 U.S. LEXIS 10056 
(2001). 

Pursuant to T.C.A. §§ 39-13-204(g), 39-13- 
206(c), there is no basis or rationale for apply- 
ing the corroboration requirement for accom- 
plice testimony to the sentencing phase of a 
capital trial. State v. Bane, 57 S.W.3d 411, 2001 
Tenn. LEXIS 540 (Tenn. 2001), cert. denied, 
Bane v. Tennessee, 534 U.S. 1115, 122 S. Ct. 
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925, 151 L. Ed. 2d 888, 2002 U.S. LEXIS 557 
(2002). : 

By the jury’s weighing of the specific aggra- 
vating and mitigating factors, it could not be 
said that a mandatory death penalty was im- 
posed upon the inmate. Sutton v. Bell, 683 F. 
Supp. 2d 640, 2010 U.S. Dist. LEXIS 5292 (E.D. 
Tenn. Jan. 22, 2010). 

Petitioner was not entitled to file second or 
successive habeas petition because Johnson de- 
cision did not apply to petitioner’s case as 
language of applicable Tennessee statute was 
materially similar to language set forth in 
elements clause, rather than residual clause, of 
Armed Career Criminal Act. In re Sutton, — 
F.3d —, — FED App. —, 2016 U.S. App. LEXIS 
24215 (6th Cir. Oct. 5, 2016). 


4. Burden of Proof. 

Where crime and the trial occurred after the 
effective date of the 1989 amendments to the 
capital sentencing statute, and the trial court 
instructed the jury at sentencing by using the 
language of the pre-1989 statute, and the jury 
was given a pre-1989 jury verdict form, the 
death penalty was imposed on a lower standard 
of proof than that provided by law, and the 
result was a facially void verdict and prejudi- 
cial error. State v. Stephenson, 878 S.W.2d 530, 
1994 Tenn. LEXIS 143 (Tenn. 1994), rehearing 
denied, — S.W.2d —, 1994 Tenn. LEXIS 203 
(Tenn. June 20, 1994), overruled, State v. 
Mitchell, 137 S.W.3d 630, 2003 Tenn. Crim. 
App. LEXIS 670 (Tenn. Crim. App. 2003). 

Where an offense was committed before No- 
vember 1, 1989, the effective date of the 1989 
amendment changing the weighing standard, 
but where the trial and sentencing occur after 
that effective date, a trial court did not err by 
instructing the jury under the statute as it 
existed at the time the offense was committed. 
State v. Bigbee, 885 S.W.2d 797, 1994 Tenn. 
LEXIS 277 (Tenn. 1994). 

Resentencing was required by the failure of 
the trial judge to properly include in the jury 
instructions that aggravating circumstances 
must be proven to outweigh any mitigating 
circumstances beyond a reasonable doubt. 
State v. Keen, 926 S.W.2d 727, 1994 Tenn. 
LEXIS 155 (Tenn. 1994). 

The former section required only a showing 
that there were no mitigating circumstances 
sufficiently substantial to outweigh the aggra- 
vating circumstances. The section now requires 
that aggravating circumstances outweigh miti- 
gating circumstances beyond a_ reasonable 
doubt. Carter v. State, 958 S.W.2d 620, 1997 
Tenn. LEXIS 497 (Tenn. 1997), rehearing de- 
nied, — S.W.2d —, 1997 Tenn. LEXIS 614 
(Tenn. Dec. 15, 1997). 

Submission of outdated jury verdict forms 
which required a lower standard of proof for 
conviction substantially affected the defen- 
dant’s fundamental right to be sentenced to 
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death based on the proper standard of proof 
and required remand for resentencing. State v. 
Carter, 988 S.W.2d 145, 1999 Tenn. LEXIS 61 
(Tenn. 1999). 


5. Duty of Jury. 

The Death Penalty statute requires the jury 
to agree only upon the absence of any mitigat- 
ing factors sufficiently substantial to outweigh 
the aggravating circumstances. State v. Harris, 
839 S.W.2d 54, 1992 Tenn. LEXIS 348 (Tenn. 
1992), rehearing denied, — S.W.2d —, 1992 
Tenn. LEXIS 557 (Tenn. Sept. 8, 1992), cert. 
denied, Harris v. Tennessee, 507 U.S. 954, 113 
S. Ct. 1868, 122 L. Ed. 2d 746, 1993 U.S. LEXIS 
1703 (1993). 

Order of examining jurors for sentencing 
hearing, with the state questioning prospective 
jurors first and defense going last, was consti- 
tutionally sound. State v. Smith, 857 S.W.2d 1, 
1993 Tenn. LEXIS 149 (Tenn. 1993), rehearing 
denied, — S.W.2d —, 1993 Tenn. LEXIS 248 
(Tenn. June 28, 1993), cert. denied, Smith v. 
Tennessee, 510 U.S. 996, 114 S. Ct. 561, 126 L. 
Ed. 2d 461, 1993 U.S. LEXIS 7408 (1993), cert. 
denied, Tennessee v. Bane, 510 U.S. 1040, 114 
S. Ct. 682, 126 L. Ed. 2d 650, 1994 U.S. LEXIS 
63 (1994). 

Defendant did not establish that the group 
voir dire for sentencing hearing prejudiced him 
to the extent that the entire voir dire and 
impartiality of the jury were invalidated. State 
v. Smith, 857 S.W.2d 1, 1993 Tenn. LEXIS 149 
(Tenn. 1993), rehearing denied, — S.W.2d —, 
1993 Tenn. LEXIS 248 (Tenn. June 28, 1993), 
cert. denied, Smith v. Tennessee, 510 U.S. 996, 
114 S. Ct. 561, 126 L. Ed. 2d 461, 1993 U.S. 
LEXIS 7408 (1993), cert. denied, Tennessee v. 
Bane, 510 U.S. 1040, 114 S. Ct. 682, 126 L. Ed. 
2d 650, 1994 U.S. LEXIS 63 (1994). 

Defendant had a state-created liberty inter- 
est in having a jury determine whether he 
should be sentenced to life imprisonment or 
death; thus, an appellate court could not limit 
an unconstitutionally vague instruction on ag- 
gravating circumstances, reweigh the aggra- 
vating and mitigating factors, and itself impose 
a death sentence without depriving defendant 
of a right guaranteed under the 14th amend- 
ment. The constitutional error in defendant’s 
sentence could only be cured through a new 
sentencing hearing before a jury, or upon a 
determination that such error was harmless 
beyond a reasonable doubt. Rickman v. Dutton, 
854 F. Supp. 1305, 1994 U.S. Dist. LEXIS 5666 
(M.D. Tenn. 1994). 

In trial for first degree premeditated homi- 
cide, it was not error that jury was instructed 
that it must agree unanimously in order to 
impose a life sentence and was prohibited from 
verdict, and it did not violate the principal that 
any requirement that the jury must find a 
mitigating circumstance unanimously before it 
can be considered; a requirement of a unani- 
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mous verdict does not violate these principles 
for if the jury cannot ultimately agree as to 
punishment the trial judge shall dismiss the 
jury and impose a sentence of life imprison- 
ment. State v. Brimmer, 876 S.W.2d 75, 1994 
Tenn. LEXIS 15 (Tenn. 1994), rehearing denied, 
876 S.W.2d 75, 1994 Tenn. LEXIS 136 (1994), 
cert. denied, Brimmer v. Tennessee, 513 U.S. 
1020, 115 S. Ct. 585, 180 L. Ed. 2d 499, 1994 
U.S. LEXIS 8413 (1994). 


6. Factors Properly Considered by Jury. 

Jurys consideration of factors beyond the 
statutory aggravating circumstances did not 
invalidate the verdict under the eighth amend- 
ment; once a capital sentencing jury finds that 
a defendant falls within the legislatively-de- 
fined category of persons eligible for the death 
penalty, the jury is free to consider a myriad of 
factors to determine whether death is the pun- 
ishment appropriate to the offense and the 
individual defendant, and the factors originally 
listed by the jurors as based for the sentence 
are not irrelevant or improper but concern the 
circumstances of the crime and the character of 
the defendant. State v. Nichols, 877 S.W.2d 722, 
1994 Tenn. LEXIS 135 (Tenn. 1994), rehearing 
denied, — S.W.2d —, 1994 Tenn. LEXIS 202 
(1994), cert. denied, Nichols v. Tennessee, 513 
U.S; 1114, 115.8: Ct. 909,130 L.. Ed. 2d 791, 
1995 U.S. LEXIS 589 (1995). 

Neither the United States nor the Tennessee 
Constitution prohibits a reviewing court from 
upholding a death sentence that is based in 
part on an invalid aggravating circumstance. 
To guarantee that a defendant will receive an 
individualized sentence, however, the review- 
ing court must either reweigh the aggravating 
and mitigating evidence or conduct a harmless 
error review. Hartman v. State, 896 S.W.2d 94, 
1995 Tenn. LEXIS 71 (Tenn. 1995). 

The impact of the crime on the victim’s im- 
mediate family is one of those myriad factors 
encompassed within the statutory language 
“nature and circumstances of the crime,” but 
the trial court may exclude evidence that is so 
unduly prejudicial that it renders the trial 
fundamentally unfair or which poses a danger 
of unfair prejudice. State v. Nesbit, 978 S.W.2d 
872, 1998 Tenn. LEXIS 533 (Tenn. 1998), re- 
hearing denied, — S.W.2d —, 1998 Tenn. 
LEXIS 700 (Tenn. Nov. 23, 1998), cert. denied, 
Nesbit v. Tennessee, 526 U.S. 1052, 119 S. Ct. 
1359, 143 L. Ed. 2d 520, 1999 U.S. LEXIS 2382 
(1999). 

The state must notify the trial court of its 
intent to produce victim impact evidence and 
the court must hold a hearing outside the 
presence of the jury to determine the admissi- 
bility of the evidence. Such evidence should not 
be admitted until the court determines that 
evidence of one or more aggravating circum- 
stances is already present in the record. State v. 
Nesbit, 978 S.W.2d 872, 1998 Tenn. LEXIS 533 
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(Tenn. 1998), rehearing denied, — S.W.2d —, 
1998 Tenn. LEXIS 700 (Tenn. Nov. 23, 1998), 
cert. denied, Nesbit v. Tennessee, 526 U.S. 
1052, 119 S. Ct. 13859, 143 L. Ed. 2d 520, 1999 
U.S. LEXIS 2382 (1999). 

T.C.A. § 39-13-204(c) should be interpreted 
to allow trial judges wider discretion than 
would normally be allowed under the Tennes- 
see rules of evidence in ruling on the admissi- 
bility of evidence at a capital sentencing hear- 
ing. State v. Sims, 45 S.W.3d 1, 2001 Tenn. 
LEXIS 349 (Tenn. 2001), cert. denied, Sims v. 
Tennessee, 534 U.S. 956, 122 S. Ct. 357, 151 L. 
Ed. 2d 270, 2001 U.S. LEXIS 9558 (2001). 

In determining whether death is the appro- 
priate punishment for the offense and for the 
individual defendant, the jury is free to con- 
sider a “myriad of factors” relevant to punish- 
ment, that is, relevant to establishing and 
assigning weight to aggravating and mitigating 
circumstances. Terry v. State, 46 S.W.3d 147, 
2001 Tenn. LEXIS 370 (Tenn. 2001), rehearing 
denied, — S.W.3d —, 2001 Tenn. LEXIS 445 
(Tenn. May 18, 2001), cert. denied, Terry v. 
Tennessee, 534 U.S. 1023, 122 S. Ct. 553, 151 L. 
Ed. 2d 428, 2001 U.S. LEXIS 10406 (2001). 

The “myriad of factors” that the jury is free to 
consider relevant to punishment serves to indi- 
vidualize the sentence imposed on each defen- 
dant to insure that the sentence is just and 
appropriate considering the characteristics of 
the defendant and the circumstances of the 
crime. Terry v. State, 46 S.W.3d 147, 2001 Tenn. 
LEXIS 370 (Tenn. 2001), rehearing denied, — 
S.W.3d —, 2001 Tenn. LEXIS 445 (Tenn. May 
18, 2001), cert. denied, Terry v. Tennessee, 534 
U.S. 1023, 122 S, Ct,'553,.151 L. Ed. 2d 428, 
2001 U.S. LEXIS 10406 (2001). 

In defendant’s capital murder case, given 
defendant’s prior conviction for a violent crime 
against a person, as well as the torturous 
manner in which he murdered the victims, a 
rational juror could have found that the miti- 
gating circumstances did not outweigh the ag- 
gravating circumstances beyond a reasonable 
doubt, and therefore, the death sentence was 
proper. State v. Carter, 114 S.W.3d 895, 2003 
Tenn. LEXIS 843 (Tenn. 2003), cert. denied, 
Carter v. Tennessee, 540 U.S. 1221, 124 S. Ct. 
1511, 158 L. Ed. 2d 158, 2004 U.S. LEXIS 1692 
(2004). 

In a capital murder case, the jury’s verdict 
form was proper where the jury found the 
aggravating circumstances relied upon by the 
state in seeking the death sentence, and the 
verdict mirrored and satisfied the relevant 
statutory language regarding the required jury 
verdict form in a death penalty case. State v. 
Davidson, 121 S.W.3d 600, 2003 Tenn. LEXIS 
1007 (Tenn. 2003), cert. denied, Davidson v. 
Tennessee, 541 U.S. 1049, 158 L. Ed. 2d 743, 
124 S. Ct. 2174, 2004 U.S. LEXIS 3512, 72 
U.S.L.W. 3711 (2004). 
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Prisoner’s prosecutorial-misconduct claims 
in a habeas corpus petition that alleged the 
state wrongfully emphasized deterrence and 
suggested the law required a death sentence 
failed because the alleged misconduct did not 
violate the Due Process Clause of the Four- 
teenth Amendment since it did not render the 
trial fundamentally unfair, and the prosecutor 
had no less right to discuss a jury’s duty to 
impose the death penalty if legally warranted 
than a defense counsel had the right to discuss 
a jury’s duty to give a life sentence if legally 
warranted under T.C.A. § 39-13-204(f)-(g). 
Strouth v. Colson, 2012 FED App. 149P, 680 
F.3d 596, 2012 U.S. App. LEXIS 10340 (6th Cir. 
May 23, 2012). 

Death penalty was properly imposed because 
the victim, a police officer, was in his uniform, 
he arrived at the house in a patrol car, he 
identified himself as a police officer, and defen- 
dant, hiding in the upstairs hallway, shot and 
killed the officer. There was no provocation or 
exchange of words between them, and the offi- 
cer’s gun was still in its holster. State v. John- 
son, 401 S.W.3d 1, 2013 Tenn. LEXIS 355 
(Tenn. Apr. 19, 2013), cert. denied, Johnson v. 
Tennessee, 187 L. Ed. 2d 371, 1384S. Ct. 513, — 
U.S. —, 2018 U.S. LEXIS 7883 (U.S. Nov. 4, 
20S). 

Evidence that defendant knowingly created a 
risk of death to the victims when the defendant 
fired shots at them and that all three victims 
were at great risk of death during the incident 
was sufficient to support was sufficient for the 
jury to impose a life sentence without the 
possibility of parole. State v. Pruitt, — S.W.3d 
—, 2015 Tenn. Crim. App. LEXIS 688 (Tenn. 
Crim. App. Aug. 26, 2015), affd, 510 S.W.3d 
398, 2016 Tenn. LEXIS 980 (Tenn. Dec. 30, 
2016). 


7. Harmless Error. 

The jury’s consideration of the invalid felony 
murder aggravating circumstance was harm- 
less error in view of two remaining aggravating 
circumstances consisting of: (1) Defendant’s 
prior violent felony convictions; and (2) Finding 
that the murder was especially heinous, atro- 
cious, or cruel in that it involved torture or 
depravity of mind. State v. Smith, 893 S.W.2d 
908, 1994 Tenn. LEXIS 278 (Tenn. 1994), re- 
hearing denied, 893 S.W.2d 908, 1995 Tenn. 
LEXIS 48 (Tenn. 1995), cert. denied, Smith v. 
Tennessee, 516 U.S. 829, 116 S. Ct. 99, 133 L. 
Ed. 2d 53, 1995 U.S. LEXIS 5601 (1995). 

On review, factual findings of the trial court 
inherent in a harmless error analysis are en- 
titled to a presumption of correctness. For ex- 
ample, the emphasis that the prosecutor placed 
on the invalid aggravating circumstance in 
closing argument, as well as the number of 
remaining valid aggravating circumstances, 
should be considered factual findings, and de- 
terminations on the quality of mitigating evi- 
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dence are also entitled to the presumption. 
However, a trial court’s ultimate conclusion of 
harmlessness is not entitled to a presumption 
of correctness, but rather requires a de novo 
review, evaluated in the context of the entire 
record. Harries v. State, 958 S.W.2d 799, 1997 
Tenn. Crim. App. LEXIS 733 (Tenn. Crim. App. 
1997); State v. Boyd, 959 S.W.2d 557, 1998 
Tenn. LEXIS 2 (Tenn. 1998), cert. denied, Boyd 
v. Tennessee, 525 U.S. 846, 119 S. Ct. 116, 142 
L. Ed. 2d 98, 1998 U.S. LEXIS 5267 (1998). 

Where the jury’s application of the felony- 
murder aggravating circumstance was duplica- 
tive of the elements of the crime and could not 
be used to support appellant’s death sentence, 
such error did not automatically mandate a 
reversal of appellant’s death sentence or re- 
quire a new sentencing hearing. The court 
must review the record of the evidence at trial 
and evaluate whether the error was harmless 
beyond a reasonable doubt, considering the 
relevant factors of: (1) The number and 
strength of the remaining valid aggravating 
circumstances; (2) The extent to which the 
prosecutor emphasized the invalid aggravating 
circumstance during closing argument; (3) The 
evidence admitted to establish the invalid ag- 
gravator; and (4) The nature, quality, and 
strength of the mitigating evidence. Harries v. 
State, 958 S.W.2d 799, 1997 Tenn. Crim. App. 
LEXIS 733 (Tenn. Crim. App. 1997). 

If the reviewing court determines that the 
jury would have imposed the same sentence 
had it given no weight to the invalid aggravat- 
ing circumstance, the error is harmless and the 
sentence may be affirmed. Harries v. State, 958 
S.W.2d 799, 1997 Tenn. Crim. App. LEXIS 733 
(Tenn. Crim. App. 1997). 

_ Jury’s reliance on an invalid aggravating 
circumstance was harmless error, where court 
concluded beyond a reasonable doubt that the 
jury’s verdict would have been the same had no 
weight been given to the invalid aggravating 
circumstance. State v. Boyd, 959 S.W.2d 557, 
1998 Tenn. LEXIS 2 (Tenn. 1998), cert. denied, 
Boyd v. Tennessee, 525 U.S. 846, 119 S. Ct. 116, 
142 L. Ed. 2d 93, 1998 U.S. LEXIS 5267 (1998). 

Although charging all felonies under T.C.A. 
§ 39-13-2040)(7) without regard to whether 
the felonies are supported by the evidence is 
error, the error was harmless where application 
of the (i)(7) aggravating circumstance was am- 
ply supported by the evidence. State v. Blanton, 
975 S.W.2d 269, 1998 Tenn. LEXIS 352 (Tenn. 
1998), rehearing denied, — S.W.2d —, 1998 
Tenn. LEXIS 478 (Tenn. Sept. 8, 1998), cert. 
denied, Blanton v. Tennessee, 525 U.S. 1180, 
119 S. Ct. 1118,.143 L.Ed. 2d 113, 1999 U.S. 
LEXIS 1585 (1999). 

A harmless error analysis is appropriate in 
determining whether resentencing is required 
as a result of an error that occurs where a 
defendant is convicted solely on the basis of 
felony murder. Coleman v. State, 3 S.W.3d 19, 
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1998 Tenn. Crim. App. LEXIS 1229 (Tenn. 
Crim. App. 1998), cert. denied, Coleman v. 
Tennessee, 528 U.S. 935, 120 S. Ct. 339, 145 L. 
Ed. 2d 264, 1999 U.S. LEXIS 6682 (1999). 

Where the defendant was convicted of first 
degree murder on the basis of felony murder, 
the jury’s use of the felony murder aggravator, 
if error, was harmless beyond a reasonable 
doubt because the jury found and properly 
applied three other aggravating circumstances 
that were strongly supported by the evidence. 
King v. State, 989 S.W.2d 319, 1999 Tenn. 
LEXIS 226 (Tenn. 1999), cert. denied, King v. 
Tennessee, 528 U.S. 875, 120 S. Ct. 181, 145 L. 
Ed. 2d 158, 1999 U.S. LEXIS 5863 (1999). 

The jury’s verdict was justified by two re- 
maining valid aggravating circumstances and 
mitigating circumstances of nominal weight; 
additionally, the prosecution’s argument did 
not emphasize the invalid aggravating circum- 
stance and no additional evidence was intro- 
duced to support the invalid circumstance. 
King v. State, 992 S.W.2d 946, 1999 Tenn. 
LEXIS 296 (Tenn. 1999), cert. denied, King v. 
Tennessee, 528 U.S. 1007, 120S. Ct. 505, 145 L. 
Ed. 2d 390, 1999 U.S. LEXIS 7586 (1999). 

Although prosecutor engaged in improper 
argument by implying that the jury should 
consider the nature of the defendant’s prior 
violent felony convictions, any constitutional 
error was harmless beyond a reasonable doubt; 
proof of the aggravating circumstances, even 
excluding the inadmissible evidence, was con- 
siderable and the mitigating evidence was 
slight. State v. Chalmers, 28 S.W.3d 913, 2000 
Tenn. LEXIS 566 (Tenn. 2000), cert. denied, 
Chalmers v. Tennessee, 532 U.S. 925, 121S. Ct. 
1367, 149 L. Ed. 2d 295, 2001 U.S. LEXIS 2269 
(2001), writ denied, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 664 (Tenn. Crim. App. June 
30, 2014). 

In defendant’s capital murder case, although 
it was error for the trial court to exclude defen- 
dant’s proffered correspondence as mitigating 
evidence, the error was harmless where the 
content of the excluded correspondence was 
adequately communicated to the jury through 
other evidence, and the trial court instructed 
the jury that it could consider, among other 
factors, “remorse,” “religious reformation,” and 
“spiritual development” as mitigating factors. 
State v. Carter, 114 S.W.3d 895, 2003 Tenn. 
LEXIS 843 (Tenn. 2003), cert. denied, Carter v. 
Tennessee, 540 U.S. 1221, 124 S. Ct. 1511, 158 
L. Ed. 2d 158, 2004 U.S. LEXIS 1692 (2004). 

Trial court erred in allowing the prosecution 
to introduce defendant’s prior indictment for 
first degree murder in support of the aggravat- 
ing circumstance under T.C.A. § 39-13- 
204(i)(2) when defendant’s prior conviction was 
for second degree murder because the prior 
indictment for first degree murder was not 
evidence of the facts and circumstances of de- 
fendant’s prior conviction for second degree 
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murder as required for admission under § 39- 
13-204(c). However, the error was harmless 
because the evidence clearly established that 
defendant’s prior conviction was for second de- 
gree murder in that case and not for first degree 
murder. State v. Ivy, 188 S.W.3d 132, 2006 
Tenn. LEXIS 137 (Tenn. 2006), cert. denied, Ivy 
v. Tennessee, 549 U.S. 914, 127 S. Ct. 258, 166 
L. Ed. 2d 200, 2006 U.S. LEXIS 6153 (2006). 

Where defendant and his accomplice killed a 
fellow prison inmate, the state erred in intro- 
ducing evidence of the prior convictions of de- 
fendant’s accomplice and comparing the accom- 
plice’s criminal history with that of defendant 
in arguing that, while the accomplice was sen- 
tenced to life without parole for killing the 
victim, defendant should be sentenced to death 
because the accomplice’s criminal history was 
not a statutorily enumerated aggravating fac- 
tor to be considered by the jury. The error was 
harmless, however, because the juror learned of 
the accomplice’s criminal record during the 
guilt phase of trial. State v. Schmeiderer, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 282 
(Tenn. Crim. App. Apr. 9, 2009), affd, 319 
S.W.3d 607, 2010 Tenn. LEXIS 865 (Tenn. 
2010). 

In sentencing a post-conviction petitioner on 
two counts of first degree murder, two counts of 
especially aggravated robbery, and two counts 
of especially aggravated kidnapping, an error 
in the admission of his prior first-degree mur- 
der conviction was not harmless beyond a rea- 
sonable doubt and, thus, a new capital sentenc- 
ing hearing was required. Berry v. State, 366 
S.W.3d 160, 2011 Tenn. Crim. App. LEXIS 812 
(Tenn. Crim. App. Nov. 4, 2011), appeal denied, 
— §.W.3d —, 2012 Tenn. LEXIS 94 (Tenn. Feb. 
16, 2012), cert. denied, Berry v. Tennessee, 184 
L. Ed. 2d 71, 183 S. Ct. 145, 568 U.S. 840, 2012 
U.S. LEXIS 6909 (U.S. 2012). 

Given the presence of two other aggravating 
circumstances, the trial court’s erroneous con- 
sideration of defendant’s prior felony conviction 
for aggravated assault was harmless. State v. 
Bell, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 508 (Tenn. Crim. App. May 30, 2014), 
affd, 512 S.W.3d 167, 2015 Tenn. LEXIS 720 
(Tenn. Sept. 10, 2015), affd, 480 S.W.3d 486, 
2015 Tenn. LEXIS 1087 (Tenn. Sept. 10, 2015). 

Although the trial court erred in allowing the 
jury to consider the defendant’s prior convic- 
tions, as they did not necessarily involve the 
use of violence to the person, and in allowing 
the jury to apply twice the felony murder ag- 
gravating circumstance as a single aggravating 
circumstance, the evidence was sufficient to 
support the jury’s application of the heinous, 
atrocious, and cruel aggravating circumstance, 
as the victim’s murder involved serious physi- 
cal abuse beyond that necessary to produce 
death, so that the error was harmless. State v. 
Bell, 480 S.W.3d 486, 2015 Tenn. LEXIS 720 
(Tenn. Sept. 10, 2015), cert. denied, Bell v. 


CRIMINAL OFFENSES 


306 


Tennessee, 195 L. Ed. 2d 221, 186 S. Ct. 2006, 
— U.S. —, 2016 U.S. LEXIS 3192 (U.S. 2016). 


8. Confession. 

State court’s decision that a death row in- 
mate’s videotaped confession was relevant to 
sentencing pursuant to former T.C.A. § 39-13- 
203(c) (now T.C.A. § 39-13-204) because it es- 
tablished the nature and circumstances of the 
offense and that the confession was knowingly 
and voluntarily given after the defendant was 
advised of, and waived his constitutional 
rights. Nichols v. Bell, 440 F. Supp. 2d 730, 
2006 U.S. Dist. LEXIS 50972 (E.D. Tenn. 2006). 


9. —Properly Admitted. 

Defendant’s videotaped confession to aggra- 
vated rape and to the felony murder for which 
he was sentenced was properly admitted and 
was not obtained in violation of his fifth amend- 
ment right not to incriminate himself for the 
taped confession was highly relevant to sen- 
tencing because it fully described the nature 
and circumstances of the crime. State v. Nich- 
ols, 877 S.W.2d 722, 1994 Tenn. LEXIS 135 
(Tenn. 1994), rehearing denied, — S.W.2d —, 
1994 Tenn. LEXIS 202 (1994), cert. denied, 
Nichols v. Tennessee, 513 U.S. 1114, 115 S. Ct. 
909, 130 L. Ed. 2d 791, 1995 U.S. LEXIS 589 
(1995). 


10. Order of Commission of Crimes. 

For purposes of aggravating circumstance 
that the death penalty may be imposed where 
the defendant was previously convicted of one 
or more felonies other than the present charge, 
whose statutory elements involve the use of 
violence to the person, the order in which the 
crimes were actually committed is irrelevant so 
long as the convictions have been entered be- 
fore the sentencing hearing at which they were 
introduced. State v. Nichols, 877 S.W.2d 722, 
1994 Tenn. LEXIS 135 (Tenn. 1994), rehearing 
denied, — S.W.2d —, 1994 Tenn. LEXIS 202 
(1994), cert. denied, Nichols v. Tennessee, 513 
U.S. 1114, 115 S. Ct. 909, 180 L: Ed. 2d 791, 
1995 U.S. LEXIS 589 (1995). 

Defendant’s conviction for murder committed 
after the present offense was properly admitted 
as an aggravating circumstance, since the con- 
viction occurred prior to the sentencing hearing 
at which it was introduced. State v. Hodges, 944 
S.W.2d 346, 1997 Tenn. LEXIS 234 (Tenn. 
1997), rehearing denied, — S.W.3d —, 1997 
Tenn. LEXIS 265 (Tenn. 1997), cert. denied, 
State v. Hodges, 522 U.S. 999, 118 S. Ct. 567, 
139 L. Ed. 2d 407, 1997 U.S. LEXIS 7140 
(1997). 


11. Aggravating Circumstances. 

A finding of an aggravating circumstance 
other than T.C.A. § 39-13-204(i)(7) is necessary 
to support death as a penalty for felony murder; 
however, felony murder continues to be a 
death-eligible offense. (Statute was amended in 
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1995 to narrow the class of offenders eligible for 
death penalty such that (i)(7) can be sole aggra- 
vating factor). State v. Middlebrooks, 840 
S.W.2d 317, 1992 Tenn. LEXIS 563 (Tenn. 
1992), cert. dismissed, Tennessee v. Middle- 
brooks, 510 U.S. 124, 114 S. Ct. 651, 126 L. Ed. 
2d 555, 1993 U.S. LEXIS 7942 (1993), cert. 
denied, Tennessee v. Middlebrooks, 510 U.S. 
1064, 114 S. Ct. 740, 126 L. Ed. 2d 702, 1994 
U.S. LEXIS 402 (1994), superseded by statute 
as stated in, State v. Banks, 271 S.W.3d 90, 
2008 Tenn. LEXIS 963 (Tenn. 2008). 

Even though the evidence amply supported 
the aggravating circumstance of the murder to 
be especially heinous, atrocious, or cruel in that 
it involved torture or depravity of mind, the 
elimination of the aggravating circumstance 
that the murder was committed while defen- 
dant was engaged in the perpetration of a 
robbery required the jury to reconsider the 
evidence to determine that the sentence of 
death was appropriate. State v. Bane, 853 
S.W.2d 483, 1993 Tenn. LEXIS 148 (Tenn. 
1993), cert. denied, Tennessee v. Bane, 510 U.S. 
1040, 114 S. Ct. 682, 126 L. Ed. 2d 650, 1994 
U.S. LEXIS 63 (1994). 

There was no merit to the defendant’s asser- 
tion that the trial court’s actions in striking the 
charge on the first aggravating circumstance 
and inserting in place of it the instruction that 
“the murder was especially cruel in that it 
involved torture or depravity of mind” drew 
undue attention to this part of the charge. State 
v. Caughron, 855 S.W.2d 526, 1993 Tenn. 
LEXIS 189 (Tenn. 1993), cert. denied, 
Caughron v. Tennessee, 510 U.S. 979, 1145S. Ct. 
475, 126 L. Ed. 2d 426, 1993 U.S. LEXIS 7207 
(1993). 

Trial court, faced with an obvious paucity of 
evidence to establish a subdivision (i)(6) situa- 
tion, should not have instructed the jury on this 
aggravating circumstance. State v. Branam, 
855 S.W.2d 563, 1993 Tenn. LEXIS 197 (Tenn. 
1993). 

The degree of a defendant’s involvement in 
an aggravated felony goes to the weight the 
jury is to give aggravating circumstances when 
determining whether they outweigh mitigating 
circumstances. State v. Smith, 857 S.W.2d 1, 
1993 Tenn. LEXIS 149 (Tenn. 1993), rehearing 
denied, — S.W.2d —, 1993 Tenn. LEXIS 248 
(Tenn. June 28, 1993), cert. denied, Smith v. 
Tennessee, 510 U.S. 996, 114 S. Ct. 561, 126 L. 
Ed. 2d 461, 1993 U.S. LEXIS 7408 (1993), cert. 
denied, Tennessee v. Bane, 510 U.S. 1040, 114 
S. Ct. 682, 126 L. Ed. 2d 650, 1994 U.S. LEXIS 
63 (1994). 

Where defendant was found guilty of the 
murders of a mother and her two sons, jury’s 
failure to return verdict of guilty on felony 
murder charges relating to sons’ deaths did not 
preclude, and was not inconsistent with, find- 
ing of aggravating circumstance under T.C.A. 
§ 39-13-204(i)(7). State v. Smith, 868 S.W.2d 
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561, 1993 Tenn. LEXIS 410 (Tenn. 1993), re- 
hearing denied, — S.W.2d —, 1994 Tenn. 
LEXIS 2 (1994), cert. denied, Smith v. Tennes- 
see, 513 U.S. 960, 115 S. Ct. 417, 130 L. Ed. 2d 
333, 1994 U.S. LEXIS 7536 (1994). 

Multiple aggravating circumstances based on 
identical conduct do not necessarily render a 
death sentence arbitrary. Workman v. Bell, 160 
F.3d 276, 1998 U.S. App. LEXIS 27685 (6th Cir. 
1998), cert. denied, 528 U.S. 913, 1208S. Ct. 264, 
145 L. Ed. 2d 221, 1999 U.S. LEXIS 6420 
(1999). 

Use of the victim’s age as an aggravating 
circumstance was proper since the age of the 
victim does narrow the class of death eligible 
defendants, such that offenders who kill young 
victims during rape are a distinct subset of all 
murderers, and even a subset of felony murder- 
ers. Irick v. State, 973 S.W.2d 643, 1998 Tenn. 
Crim. App. LEXIS 59 (Tenn. Crim. App. 1998), 
appeal denied, — S.W.2d —, 1998 Tenn. LEXIS 
348 (Tenn. June 15, 1998), cert. denied, Irick v. 
Tennessee, 525 U.S. 895, 119 S. Ct. 219, 142 L. 
Ed. 2d 180, 1998 U.S. LEXIS 5976 (1998). 

Although the aggravating circumstances 
analysis under T.C.A. § 39-13-204G)(7) must 
focus upon the relationship between the felony 
and the murder, it is not required that the 
felony be committed either before or contempo- 
raneously with the murder. State v. Morris, 24 
S.W.3d 788, 2000 Tenn. LEXIS 391 (Tenn. 
2000), cert. denied, Morris v. Tennessee, 531 
U.S. 1082, 121 S. Ct. 786, 148 L. Ed. 2d 682, 
2001 U.S. LEXIS 301 (2001), cert. denied, 
Brown v. Utah, 148 L. Ed. 2d 676, 121 S. Ct. 
778, 531. U.S. 1079, 200L U.S. LEXIS .250 
(2001). 

A plain reading of T.C.A. § 39-13-204 only 
requires that the jury unanimously agree that 
the aggravating circumstance in question is 
present; it does not require that the jury agree 
as to all facts establishing the presence of that 
circumstance when different theories are avail- 
able for consideration. State v. Keen, 31 S.W.3d 
196, 2000 Tenn. LEXIS 565 (Tenn. 2000), cert. 
denied, Keen v. Tennessee, 532 U.S. 907, 1215S. 
Ct. 1233, 149 L. Ed. 2d 142, 2001 U.S. LEXIS 
2043 (2001). 

Under this statutory scheme, when a sen- 
tence is based upon one or more invalid aggra- 
vating circumstances, but at least one valid 
aggravating circumstance remains, reliance 
upon the invalid aggravating circumstance is 
not reversible error under either former Tenn. 
R. Crim. P. 52(a) (see now T.R.A.P. 36(b)) or 
Tenn. R. App. P. 36(b) unless there is a gross 
abuse of discretion by the arbitrary imposition 
of the sentence. State v. Howell, 34 S.W.3d 484, 
2000 Tenn. Crim. App. LEXIS 167 (Tenn. Crim. 
App. 2000), appeal denied, — S.W.3d —, 2000 
Tenn. LEXIS 539 (Tenn. Sept. 25, 2000), cert. 
denied, Sturgill v. Tennessee, 149 L. Ed. 2d 478, 
1215S. Ct. 1614, 5382 U.S. 977, 2001 U.S. LEXIS 
2998 (2001). 
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In determining whether aggravating circum- 
stances might be vicariously applied to defen- 
dants who did not actually fire the fatal shots, 
the court considers whether their degree of 
participation in the felony was “major” and 
whether they displayed reckless indifference to 
human life. State v. Howell, 34 S.W.3d 484, 
2000 Tenn. Crim. App. LEXIS 167 (Tenn. Crim. 
App. 2000), appeal denied, — S.W.3d —, 2000 
Tenn. LEXIS 539 (Tenn. Sept. 25, 2000), cert. 
denied, Sturgill v. Tennessee, 149 L. Ed. 2d 478, 
1215S. Ct. 1614, 532 U.S. 977, 2001 U.S. LEXIS 
2998 (2001). 

“Mutilation” as used in T.C.A. § 39-13- 
204(i)(13) has a broader definition than just 
destroying or severing of body parts; “mutila- 
tion” also includes to cut up or alter radically so 
as to make imperfect. State v. Thompson, 43 
S.W.3d 516, 2000 Tenn. Crim. App. LEXIS 796 
(Tenn. Crim. App. 2000), cert. denied, Thomp- 
son v. Tennessee, 534 U.S. 852, 122 S. Ct. 121, 
151 L. Ed. 2d 77, 2001 U.S. LEXIS 6019, 70 
U.S.L.W. 3236 (2001), review or rehearing de- 
nied, 43 S.W.3d 516, 2001 Tenn. LEXIS 204 
(Tenn. 2001). 

The trial court did not err in applying muti- 
lation as an aggravating factor where, after the 
victim died, the defendant stabbed the victim 
four times in the back with a knife, slit the 
victim’s throat, cut the victim’s forehead and 
legs, and fractured both of the victim’s legs by 
exerting great pressure from behind. State v. 
Thompson, 43 S.W.3d 516, 2000 Tenn. Crim. 
App. LEXIS 796 (Tenn. Crim. App. 2000), cert. 
denied, Thompson v. Tennessee, 534 U.S. 852, 
122)'S,.-Ct, 121, 151.L, ed: 2d.77,7'2001 0.8; 
LEXIS 6019, 70 U.S.L.W. 3236 (2001), review 
or rehearing denied, 43 S.W.3d 516, 2001 Tenn. 
LEXIS 204 (Tenn. 2001). 

Where DNA and other evidence raised a 
strong claim of actual innocence, a federal ha- 
beas court certified questions to the state su- 
preme court in order to ascertain whether there 
remained a state avenue open to process peti- 
tioner’s claim of actual innocence; in addition to 
raising questions about the aggravating factors 
used at sentencing, the DNA evidence also 
undermined the state’s only proffered motive 
for the crime and its stated basis for establish- 
ing the element of premeditation or malice 
aforethought. House v. Bell, 311 F.3d 767, 2002 
FED App. 406P, 2002 U.S. App. LEXIS 23930 
(6th Cir. Tenn. Nov. 22, 2002), cert. denied, 539 
U.S! 93-7123 Si. Cty. 2575, 156. LeEd. 24)622, 
2003 U.S. LEXIS 4764 (June 16, 2003). 

In a first degree murder case, the evidence 
was sufficient to find a prior violent felony 
aggravating circumstance under T.C.A. § 39- 
13-204(i)(2), as defendant pled guilty to an 
indictment alleging that defendant and code- 
fendant violently by the use of a deadly weapon 
robbed the victim. State v. McKinney, 74 S.W.3d 
291, 2002 Tenn. LEXIS 155 (Tenn. 2002), cert. 
denied, McKinney v. Tennessee, 537 U.S. 926, 
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123 S.Ct: 321,154 L. Ed. 2d: 219; 2002 U.S. 
LEXIS 6923 (2002). 

Court, in defendant’s murder case, properly 
appued aggravating factor T.C.A. § 39-13- 
204(i)(11) where the evidence showed that de- 
fendant killed the victim to create a vacancy in 
a state senatorial position for which defendant 
was a candidate. State v. Looper, 118 S.W.3d 
386, 2003 Tenn. Crim. App. LEXIS 83 (Tenn. 
Crim. App. 2003), cert. denied, Looper v. Ten- 
nessee, 540 U.S. 1060, 124 S. Ct. 836, 157 L. 
Ed. 2d 717, 2003 U.S. LEXIS 8789 (2003), 
review or rehearing denied, — S.W.3d —, 2003 
Tenn. LEXIS 675 (Tenn. 2003). 

In reviewing defendant’s death sentence, the 
court determined that: (1) The sentencing hear- 
ing proceeded according to the established 
statutory and regulatory procedures; (2) A thor- 
ough review of the evidence showed that it was 
sufficient to support the jury’s findings of the 
aggravating circumstances under T.C.A. § 39- 
13-204(i)(2), (i)(6), and (i)(7); (3) The evidence 
was sufficient to support the jury’s finding that 
the aggravating circumstances outweighed the 
mitigating circumstances, given defendant’s 
multiple prior convictions for violent crimes, as 
well as the advance, cold-blooded planning to 
eliminate the victims as witnesses after the 
robbery; and (4) Defendant’s death sentence 
was proportionate to the penalty imposed in 
other cases. State v. Berry, 141 S.W.3d 549, 
2004 Tenn. LEXIS 659 (Tenn. 2004), writ de- 
nied, — S.W.38d —, 2016 Tenn. Crim. App. 
LEXIS 214 (Tenn. Crim. App. Mar. 23, 2016). 

Evidence was sufficient to establish that de- 
fendant committed murders for the purpose of 
avoiding, interfering with, or preventing a law- 
ful arrest, because the record revealed that 
defendant told others that a fake “gun deal” 
was set up in order to steal guns and a car from 
the victims, and an accomplice heard defendant 
say that the victims would have to be killed, 
because they knew who stole their guns and 
where they lived; therefore, the evidence was 
sufficient to support a finding of aggravated 
circumstances beyond a reasonable doubt. 
State v. Davis, 141 S.W.3d 600, 2004 Tenn. 
LEXIS 663 (Tenn. 2004), cert. denied, Davis v. 
Tennessee, 125 S. Ct. 1306, 161 L. Ed. 2d 123, 
543 U.S. 1156, 2005 U.S. LEXIS 1599 (U.S. 
Feb. 22, 2005). 

“Felony murder” aggravating circumstance 
under T.C.A. § 39-13-204(i)(7) may be applied 
to convictions for premeditated first degree 
murder. State v. Davis, 141 S.W.3d 600, 2004 
Tenn. LEXIS 663 (Tenn. 2004), cert. denied, 
Davis v. Tennessee, 125 S. Ct. 1306, 161 L. Ed. 
2d 123, 543 U.S. 1156, 2005 U.S. LEXIS 1599 
(U.S. Feb. 22, 2005). 

In defendant’s murder case, the death pen- 
alty was properly imposed, where defendant 
brutally beat, stabbed, and strangled two el- 
derly women, raped one victim as she was 
dying, and the murders were committed during 
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a robbery motivated by defendant’s desire to 
obtain the means for fleeing. Defendant had a 
prior criminal history, including convictions for 
aggravated assault, robbery, and burglary, he 
cooperated minimally with authorities, ex- 
pressed no remorse about the murders, and 
despite childhood problems, defendant experi- 
enced periods of relative calm in his life when 
he was gainfully employed. State v. Leach, 148 
S.W.3d 42, 2004 Tenn. LEXIS 741 (Tenn. 2004), 
rehearing denied, — S.W.3d —, 2004 Tenn. 
LEXIS 955 (Tenn. Nov. 8, 2004), cert. denied, 
Leach v. Tennessee, 544 U.S. 966, 125 S. Ct. 
1739, 161 L. Ed. 2d 610, 2005 U.S. LEXIS 3045 
(2005). 

In defendant’s capital murder case, a court 
did not violate defendant’s constitutional rights 
by instructing the jury that the statutory ele- 
ments of defendant’s prior convictions involved 
violence to the person because the aggravating 
circumstance required only that the statutory 
elements of the prior felony involved the use of 
violence to the person. The Sims procedure 
authorized trial judges merely to examine the 
facts, record, and evidence underlying the prior 
conviction to ascertain which “statutory ele- 
ments” served as the basis of the prior felony 
conviction, and that was a legal determination 
that neither required nor allowed trial judges 
to make factual findings as to whether the prior 
conviction involved violence. State v. Cole, 155 
S.W.3d 885, 2005 Tenn. LEXIS 15 (Tenn. 2005), 
cert. denied, Cole v. Tennessee, 126 S. Ct. 47, 
163 L. Ed. 2d 79, 546 U.S. 829, 2005 U.S. 
LEXIS 6152 (U.S. 2005). 

In a capital murder case, the trial court 
properly polled each juror pursuant to T.C.A. 
§ 39-13-204(f), and that polling revealed that 
each juror considered only the statutory aggra- 
vating factors under § 39-13-204(g) when de- 
termining whether a death row inmate was 
death-eligible and that each juror found the 
statutory aggravating circumstances  out- 
weighed any mitigating circumstance. Nichols 
v. Bell, 440 F. Supp. 2d 730, 2006 U.S. Dist. 
LEXIS 50972 (E.D. Tenn. 2006). 

Death penalty was properly imposed where 
defendant was convicted in 1986 for first degree 
murder, in 1992 for first degree murder, and in 
1998 for criminal attempt to commit first de- 
gree murder, and defendant stabbed the victim, 
who he knew was a prison counselor, a total of 
thirty-six times; twelve of the wounds were 
fatal. State v. Hugueley, 185 S.W.3d 356, 2006 
Tenn. LEXIS 185 (Tenn. 2006). 

In a capital murder case, the evidence was 
sufficient to sustain the aggravated circum- 
stances findings where defendant robbed and 
murdered the eighty-one year-old victim to ob- 
tain money for drugs, and defendant viciously 
assaulted the victim and stabbed the victim 
more than twenty times in order to leave no 
witnesses; although, certified copies of 1996 
aggravated assault convictions were the only 


OFFENSES AGAINST PERSON 


39-13-204 


proof offered to establish an invalid aggravat- 
ing circumstance, the prosecution did not em- 
phasize the invalid aggravating circumstance, 
and therefore, the death penalty was properly 
imposed. State v. Rollins, 188 S.W.3d 553, 2006 
Tenn. LEXIS 191 (Tenn. 2006), cert. denied, 
Rollins v. Tennessee, 549 U.S. 866, 127 S. Ct. 
162, 166 L. Ed. 2d 115, 2006 U.S. LEXIS 6933 
(2006). 

The first degree murder statute is intended 
to deter premeditated, intentional killings, 
while the conspiracy statute is intended to 
deter agreements to commit any criminal of- 
fense. Accordingly, the double jeopardy clause 
of the Tennessee Constitution was not violated 
by sentencing the defendant for both con- 
spiracy and first degree murder or by applying 
the T.C.A. § 39-13-204(i)(4) aggravating cir- 
cumstance to impose the death penalty for the 
murder of defendant’s wife.State v. Stephenson, 
195 S.W.3d 574, 2006 Tenn. LEXIS 454 (Tenn. 
2006). 

Defendant’s death sentence after he was con- 
victed of first-degree murder was proper be- 
cause the sentence was not imposed in an 
arbitrary fashion; the evidence supported the 
jury’s findings that the State proved the aggra- 
vating circumstances in T.C.A. § 39-13- 
204(1)(5), (i)(14) beyond a reasonable doubt; and 
the aggravating circumstances outweighed the 
mitigating circumstances offered by defendant. 
State v. Hester, 324 S.W.3d 1, 2010 Tenn. 
LEXIS 897 (Tenn. Oct. 5, 2010), cert. denied, 
Hester v. Tennessee, 179 L. Ed. 2d 896, 563 U.S. 
939, 131 S. Ct. 2096, 2011 U.S. LEXIS 3140 
(U.S. 2011), superseded by statute as stated in, 
State v. Wilson, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 126 (Tenn. Crim. App. Feb. 13, 
2013). 

Imposition of the death penalty was proper 
because defendant had committed a prior mur- 
der, the victim was murdered during a robbery, 
and the state presented evidence describing 
defendant’s escape from prison and his prior 
theft and robbery convictions, both of which 
were committed after his escape. State v. 
Odom, 336 S.W.3d 541, 2011 Tenn. LEXIS 192 
(Tenn. Mar. 3, 2011), cert. denied, Odom v. 
Tennessee, 132 S. Ct. 397, 181 L. Ed. 2d 255, 
2011 U.S. LEXIS 7329 (U.S. 2011). 

In defendant’s death penalty case, prosecutor 
did not commit misconduct regarding aggravat- 
ing circumstances because the prosecutor’s ref- 
erences to the victim’s slight weight, the fear 
she must have felt, and the content of the 
photographs of the body related to the “nature 
and circumstances” of the crime. That the vic- 
tim had a check in her hand at the time of her 
death was further evidence that the murder 
was committed in the perpetration of robbery. 
State v. Odom, 336 S.W.3d 541, 2011 Tenn. 
LEXIS 192 (Tenn. Mar. 3, 2011), cert. denied, 
Odom v. Tennessee, 132 S. Ct. 397, 181 L. Ed. 
2d 255, 2011 U.S. LEXIS 7329 (U.S. 2011). 
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Death sentence was properly imposed be- 
cause defendant told an officer that the victim 
“had to die” because she had seen his face, 
defendant had previously committed an aggra- 
vated robbery, and defendant’s statements in- 
dicated that he and his cohorts planned to steal 
the victim’s car so that they could use it to 
commit additional robberies. State v. Freeland, 
— §.W.3d —, 2013 Tenn. Crim. App. LEXIS 463 
(Tenn. Crim. App. June 3, 2013), affd, 451 
S.W.3d 791, 2014 Tenn. LEXIS 640 (Tenn. Sept. 
17, 2014). 

Trial court did not err in denying defendant’s 
motion to strike the T.C.A. § 39-13-204(i)(3) 
and T.C.A. § 39-13-204 (1)(12) aggravating cir- 
cumstances as duplicitous because each of 
these aggravating circumstances relied upon 
different policy justifications for rendering a 
defendant eligible for the death penalty. State 
v. Dotson, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 584 (Tenn. Crim. App. June 25, 2013), 
affd, 450 S.W.3d 1, 2014 Tenn. LEXIS 694 
(Tenn. Sept. 30, 2014). 

In a death penalty case in which the jury 
convicted defendant of six counts of premedi- 
tated first degree murder for killing his brother, 
three other adults, and two of his brother’s 
minor sons, the aggravating circumstances as 
to each of the murders, which included mass 
murder, murder committed to avoid being sent 
back to jail, the murders of two of his nephews, 
who were two and four years old at the time, 
and murders that were especially heinous, 
atrocious, or cruel based on the repeated stab- 
bing severe beating of defendant’s two minor 
nephews, outweighed any mitigating circum- 
stances and justified imposition of the death 
penalty. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, — U.S. —, 2015 U.S. LEXIS 
1830 (U.S. 2015). 

The imposition of the death penalty for the 
murder of three individuals was not excessive 
or disproportionate, as the jury found that 
defendant crated a great risk of death to two or 
more persons in the presence of a child and he 
committed a mass murder. State v. Clayton, — 
S.W.3d —, 2017 Tenn. LEXIS 723 (Tenn. Nov. 
20, 2017). 


12. —Incomplete Verdict. 

The jury’s reliance upon one incomplete ag- 
gravating circumstance was harmless error 
where one valid aggravating circumstance re- 
mained to support the defendant’s sentence of 
life imprisonment without the possibility of 
parole. State v. Harris, 989 S.W.2d 307, 1999 
Tenn. LEXIS 230 (Tenn. 1999). 

While a jury’s incomplete findings with re- 
spect to the aggravating circumstances would 
have implicated constitutional vagueness con- 
cerns had the jury imposed the death penalty, 
those same constitutional concerns do not apply 
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outside the death penalty context and are not 
implicated in an appeal from a sentence of life 
imprisonment without the possibility of parole. 
State v. Harris, 989 S.W.2d 307, 1999 Tenn. 
LEXIS 230 (Tenn. 1999). 


13. —Felony Murder. 

Consideration of underlying felony used to 
establish felony murder conviction as aggravat- 
ing circumstance in sentencing defendant was 
harmless error where evidence of guilt was 
overwhelming, there were four other aggravat- 
ing circumstances, defendant admitted evi- 
dence was sufficient to support three aggravat- 
ing circumstances on direct appeal, and 
supreme court had found fourth aggravating 
circumstance was established by evidence. 
Workman v. State, 868 S.W.2d 705, 1993 Tenn. 
Crim. App. LEXIS 240 (Tenn. Crim. App. 1993), 
cert. denied, Workman v. Tennessee, 510 U.S. 
1171,.114 $» Ct, 1207,.127, L, Ed, 2d, 555.1994 
U.S. LEXIS 2087 (1994). 

When a defendant is convicted of first-degree 
felony murder, genuine narrowing as required 
by Tenn. Const., art. I, § 16 and U.S. Const., 
amend. 8, is not accomplished by the broad 
definition of first-degree felony murder in 
T.C.A. § 39-13-202; thus, the aggravating cir- 
cumstance set out in T.C.A. § 39-13-204()(7), 
(but see 1995 amendment) which merely dupli- 
cates the elements of the offense and does not 
accomplish the genuine narrowing required by 
the constitution, may not be relied upon by the 
state to seek imposition of the death penalty. 
State v. Bigbee, 885 S.W.2d 797, 1994 Tenn. 
LEXIS 277 (Tenn. 1994). 

The holding of State v. Middlebrooks, 840 
S.W.2d 317, 1992 Tenn. LEXIS 563 (1992), that 
when a defendant is convicted of first-degree 
murder solely on the basis of felony murder, the 
felony murder aggravating circumstance in this 
section did not narrow the class of death-eli- 
gible murderers sufficiently and, thus, was un- 
constitutional, was applied retroactively under 
the rule in Meadows v. State, 849 S.W.2d 748 
(1993). Barber v. State, 889 S.W.2d 185, 1994 
Tenn. LEXIS 276 (Tenn. 1994), cert. denied, 
Barber v. Tennessee, 513 U.S. 1184, 115 S. Ct. 
1177, 130 L. Ed. 2d 1129, 1995 U.S. LEXIS 907 
(1995). 

Where a felony other than that used to prove 
the substantive offense is used to establish the 
aggravating circumstance, there is no constitu- 
tional prohibition against the use of the felony 
murder aggravating circumstance to support 
the imposition of the death penalty for felony 
murder. State v. Hines, 919 S.W.2d 5738, 1995 
Tenn. LEXIS 503 (Tenn. 1995), cert. denied, 
Hines v. Tennessee, 519 U.S. 847, 117 S. Ct. 
133, 186 L. Ed. 2d 82, 1996 U.S. LEXIS 5179 
(1996). 

Application of the felony murder aggravating 
circumstance is inappropriate only if the defen- 
dant is convicted solely on the basis of felony 
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murder. Implicit in that statement is the recog- 
nition that the circumstance properly may be 
applied if a defendant is convicted of premedi- 
tated first degree murder. State v. Hall, 958 
S.W.2d 679, 1997 Tenn. LEXIS 617 (Tenn. 
1997), cert. denied, Hall v. Tennessee, 524 U.S. 
941, 118 S. Ct. 2348, 141 L. Ed. 2d 718, 1998 
U.S. LEXIS 4097 (1998). 

When a defendant is convicted of first degree 
murder solely on the basis of felony murder, use 
of the aggravating circumstance that the mur- 
der was committed during the perpetration of a 
felony fails to sufficiently narrow the class of 
death-eligible murderers. Because use of this 
aggravating circumstance in a felony-murder 
conviction to assess the death penalty dupli- 
cates the elements of the offense, it violates the 
Tennessee Constitution, and therefore, in order 
to support death as a penalty for the crime of 
felony murder, a finding of at least one of the 
other statutory aggravating circumstances is 
necessary. Harries v. State, 958 S.W.2d 799, 
1997 Tenn. Crim. App. LEXIS 733 (Tenn. Crim. 
App. 1997). 

The constitutional mandate of State v 
Middlebrooks, that a felony murder aggravat- 
ing circumstance may not be used to support a 
death sentence when the defendant is convicted 
of felony murder, is not implicated in non- 
death-penalty cases such as life imprisonment 
and life without the possibility of parole. State 
v. Butler, 980 S.W.2d 359, 1998 Tenn. LEXIS 
575 (Tenn. 1998). 

Felony murder aggravator was improperly 
applied to support a death sentence in a felony 
murder case, but the application of the aggra- 
vator was harmless beyond a reasonable doubt. 
Irick v. State, 973 S.W.2d 643, 1998 Tenn. Crim. 
App. LEXIS 59 (Tenn. Crim. App. 1998), appeal 
denied, — S.W.2d —, 1998 Tenn. LEXIS 348 
(Tenn. June 15, 1998), cert. denied, Irick v. 
Tennessee, 525 U.S. 895, 119 S. Ct. 219, 142 L. 
Ed. 2d 180, 1998 U.S. LEXIS 5976 (1998). 

The mere fact that multiple felonies were 
listed by the state to support the felony murder 
aggravator does not eliminate the possible du- 
plication error under State v. Middlebrooks, 
840 S.W.2d 317, 1992 Tenn. LEXIS 563 (Tenn. 
1992). Where there is no clear showing which 
felonies the jury considered in imposing the 
felony murder aggravator, the court cannot 
presume that no Middlebrooks error occurred. 
King v. State, 989 S.W.2d 319, 1999 Tenn. 
LEXIS 226 (Tenn. 1999), cert. denied, King v. 
Tennessee, 528 U.S. 875, 120 S. Ct. 181, 145 L. 
Ed. 2d 153, 1999 U.S. LEXIS 5863 (1999). 

Evidence was sufficient to prove that defen- 
dant knowingly killed a victim so as to support 
the felony murder aggravating circumstance, 
as expert testimony detailing three separate 
skull fractures and eleven fractures to eight 
different ribs established that defendant vio- 
lently beat the victim. State v. Pruitt, 415 
S.W.3d 180, 2013 Tenn. LEXIS 778 (Tenn. Oct. 
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8, 2013), cert. denied, Pruitt v. Tennessee, 189 
L. Ed. 2d 839, 134 S. Ct. 2874, — U.S. —, 2014 
U.S. LEXIS 4624 (U.S. 2014). 


14. —Previous Conviction of a Felony. 

Application of the aggravating circumstance 
of previous conviction of a felony involving 
violence to the person was erroneous where the 
previous conviction had been reversed and re- 
manded for a new trial. State v. Shepherd, 902 
S.W.2d 895, 1995 Tenn. LEXIS 269 (Tenn. 
1995). 

A defendant’s previous conviction for second 
degree burglary should not be admitted as an 
aggravating factor since the elements of this 
offense do not involve the use of violence to the 
person. State v. Cribbs, 967 S.W.2d 773, 1998 
Tenn. LEXIS 207 (Tenn. 1998), cert. denied, 
Cribbs v. Tennessee, 525 U.S. 932, 119 S. Ct. 
343, 142 L. Ed. 2d 283, 1998 U.S. LEXIS 6525 
(1998), dismissed, Cribbs v. Chapman, — F. 
Supp. 2d —, 2014 U.S. Dist. LEXIS 184814 
(W.D. Tenn. Feb. 21, 2014). 

Because the attempt statute requires the 
perpetrator to act with the kind of culpability 
that would otherwise be required for the prin- 
cipal offense, a defendant’s previous convictions 
for attempted second degree murder may be 
admitted as an aggravating factor since the 
elements of the offense involve the use of vio- 
lence to the person. State v. Cribbs, 967 S.W.2d 
773, 1998 Tenn. LEXIS 207 (Tenn. 1998), cert. 
denied, Cribbs v. Tennessee, 525 U.S. 932, 119 
S. Ct. 343, 142 L. Ed. 2d 283, 1998 U.S. LEXIS 
6525 (1998), dismissed, Cribbs v. Chapman, — 
F. Supp. 2d —, 2014 U.S. Dist. LEXIS 184814 
(W.D. Tenn. Feb. 21, 2014). 

The state did not err by presenting testimony 
of the victim of the defendant’s prior violent 
felony of especially aggravated robbery, where 
the prosecutors’ intent was not to unfairly in- 
crease the weight of the prior violent felony 
aggravating circumstance but rather to estab- 
lish an entirely separate aggravating circum- 
stance it was relying on. State v. Stout, 46 
S.W.3d 689, 2001 Tenn. LEXIS 461 (Tenn. 
2001), cert. denied, Stout v. Tennessee, 534 U.S. 
998, 122 S. Ct. 471, 151 L. Ed. 2d 386, 2001 
U.S. LEXIS 10056 (2001). 

In regard to proof required for T.C.A. § 39- 
13-204(i)(2) aggravator, certified copies of prior 
violent felony judgments creating permissive 
inferences of identification, when combined 
with testimony of assistant district attorney, 
was sufficient. State v. Dellinger, 79 S.W.3d 
458, 2002 Tenn. LEXIS 207 (Tenn. 2002), re- 
hearing denied, — S.W3d —, 2002 Tenn. 
LEXIS 273 (Tenn. 2002), cert. denied, Dellinger 
v. Tennessee, 537 U.S. 1090, 123 S. Ct. 695, 154 
L. Ed. 2d 635, 2002 U.S. LEXIS 9295 (2002). 

In reviewing defendant’s death sentence, the 
court determined that: (1) The sentencing hear- 
ing proceeded according to the established 
statutory and regulatory procedures; (2) A thor- 
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ough review of the evidence showed that it was 
sufficient to support the jury’s findings of the 
aggravating circumstances under T.C.A. § 39- 
13-204(i)(2), (i)(6), and (i)(7); (3) The evidence 
was sufficient to support the jury’s finding that 
the aggravating circumstances outweighed the 
mitigating circumstances, given defendant’s 
multiple prior convictions for violent crimes, as 
well as the advance, cold-blooded planning to 
eliminate the victims as witnesses after the 
robbery; and (4) The court determined that 
defendant’s death sentence was proportionate 
to the penalty imposed in other cases. State v. 
Berry, 141 S.W.3d 549, 2004 Tenn. LEXIS 659 
(Tenn. 2004), writ denied, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 214 (Tenn. Crim. App. 
Mar. 23, 2016). 

Evidence was sufficient to support the jury’s 
application of the aggravating circumstance 
under T.C.A. § 39-13-204(i)(2) where the pros- 
ecution established that defendant was previ- 
ously convicted of second degree murder, espe- 
cially aggravated robbery, and aggravated 
assault, because second degree murder re- 
quires a knowing killing of another under 
T.C.A. § 39-13-210, and especially aggravated 
robbery requires a robbery accomplished with a 
deadly weapon where the victim suffered seri- 
ous bodily injury under T.C.A. § 39-13-403(a). 
State v. Ivy, 188 S.W.3d 132, 2006 Tenn. LEXIS 
137 (Tenn. 2006), cert. denied, Ivy v. Tennessee, 
549 U.S. 914, 1275S. Ct. 258, 166 L. Ed. 2d 200, 
2006 U.S. LEXIS 6153 (2006). 

Trial court erred in instructing the jury that 
two of defendant’s prior convictions for aggra- 
vated assault involved violence to the person in 
support of the T.C.A. § 39-13-204(i)(2) aggra- 
vating circumstance because the indictments in 
these cases alleged only that defendant had 
used a deadly weapon and had caused the 
victims to fear bodily injury. However, the error 
was harmless beyond a reasonable doubt be- 
cause the jury was properly instructed that 
defendant had been convicted of second degree 
murder, especially aggravated robbery, and ag- 
gravated assault, and these prior convictions, 
particularly second degree murder and espe- 
cially aggravated robbery, were objectively reli- 
able and qualitatively persuasive. State v. Ivy, 
188 S.W.3d 132, 2006 Tenn. LEXIS 137 (Tenn. 
2006), cert. denied, Ivy v. Tennessee, 549 U.S. 
914, 127 S. Ct. 258, 166 L. Ed. 2d 200, 2006 
U.S. LEXIS 6153 (2006). 

Challenged questions and statements made 
by a prosecutor in a capital murder case were 
relevant to the proof of statutory aggravating 
circumstance under T.C.A. § 39-13-204(i)(2) in 
that it explained the weapons used by a death 
row inmate to commit the prior aggravated 
rapes under former T.C.A. § 39-2-603(a) (now 
T.C.A. § 39-13-502 and established that the 
felonies used as aggravating circumstance were 
in fact, crimes of violence or involved the threat 
of violence; the prosecutor did not extensively 
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refer to the facts of the underlying felonies 
supporting the aggravating circumstance. 
Nichols v. Bell, 440 F. Supp. 2d 730, 2006 U.S. 
Dist. LEXIS 50972 (E.D. Tenn. 2006). 

Death sentence was proper because defen- 
dant, an estranged boyfriend, murdered an 
ex-girlfriend, whose testimony had sent him to 
prison for rape, while in prison defendant con- 
fided to other inmates his intentions to harm 
the victim, and the threats defendant made 
suggested that the murder was a premeditated 
act of vengeance; the proof established that on 
the night of the murder, defendant sought out 
the victim at her place of employment, mur- 
dered her, and disposed of her body, which was 
never recovered. State v. Rimmer, 250 S.W.3d 
12, 2008 Tenn. LEXIS 108 (Tenn. Feb. 20, 
2008), rehearing denied, — S.W.3d —, 2008 
Tenn. LEXIS 203 (Tenn. Mar. 26, 2008), cert. 
denied, Rimmer v. Tennessee, 555 U.S. 852, 129 
S. Ct. 111, 172 L. Ed. 2d 88, 77 U.S.L.W. 3200, 
2008 U.S. LEXIS 6756 (U.S. 2008). 

Two cases at issue were tried in two different 
counties and there was no proof that the respec- 
tive prosecutors purposely engineered the trial 
of the second case to take place after the first’s 
murder conviction; even presupposing that two 
different prosecutors planned the chronological 
order of the two separate trials, it remained 
that the inmate did not cite any U.S. Supreme 
Court precedent finding such actions to be 
unconstitutional. Thus, the state court’s reso- 
lution of the claim, namely the conclusion that 
trying the inmate’s cases out of chronological 
order did not violate his constitutional rights. 
Sutton v. Bell, 683 F. Supp. 2d 640, 2010 U.S. 
Dist. LEXIS 5292 (E.D. Tenn. Jan. 22, 2010). 

In a death penalty case involving first degree 
murder, with regards to the murders of defen- 
dant’s brother, the three other adults in the 
residence, and two of defendant’s minor neph- 
ews, the evidence supported the statutory ag- 
gravating circumstances that defendant had 
previously been convicted of one or more felo- 
nies whose statutory elements involved the use 
of violence to the person as he had committed 
other murders; that defendant knowingly cre- 
ated a great risk of death to two or more 
persons in the course of murdering his brother 
as there were others victims present in the 
room where defendant’s brother was shot mul- 
tiple times; and that defendant had been con- 
victed of mass murder as he murdered six 
persons in the same criminal episode. State v. 
Dotson, 450 S.W.3d 1, 2014 Tenn. LEXIS 694 
(Tenn. Sept. 30, 2014), cert. denied, Dotson v. 
Tennessee, 191 L. Ed. 2d 565, 135 S. Ct. 1535, 
— US. —, 2015 U.S. LEXIS 1830 (U.S. 2015). 

Sentence of life without parole was appropri- 
ate for defendant’s felony murder conviction 
because the State of Tennessee proved beyond a 
reasonable doubt that defendant was previ- 
ously convicted of one or more felonies, other 
than the felony murder charge, the statutory 
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elements of which involved the use of violence 
to the person, as the State introduced proof of 
defendant’s previous convictions for robbery 
and two convictions for aggravated assault in 
Georgia. State v. Odum, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 973 (Tenn. Crim. App. 
Nov. 20, 2017). 


15. —Heinous, Atrocious, or Cruel. 

Proof that the victim suffocated after being 
buried alive would warrant the jury making a 
finding of torture and depravity. State v. Shep- 
herd, 902 S.W.2d 895, 1995 Tenn. LEXIS 269 
(Tenn. 1995). 

Giving of a jury instruction on the aggravat- 
ing circumstance regarding heinous, atrocious, 
or cruel murder in the language of the 1989 
statute rather than the law as it existed when 
the offense was committed was harmless error 
under the circumstances. State v. Bush, 942 
S.W.2d 489, 1997 Tenn. LEXIS 171 (Tenn. 
1997), rehearing denied, — S.W.2d — 1997 
Tenn. LEXIS 230 (Tenn. Apr. 28, 1997), cert. 
denied, Bush v. Tennessee, 522 U.S. 953, 118 S. 
Ct. 376, 139 L. Ed. 2d 293, 1997 U.S. LEXIS 
6545 (1997). 

The 1989 amendment changing the statutory 
language defining the aggravating factor that 
the murder was heinous, atrocious, or cruel, 
was a substantive one in that it imposes not a 
different level of proof on the state but different 
factors of proof and, therefore, the prior version 
of this provision should be applied where the 
offense was committed before the date of the 
amendment. State v. Cauthern, 967 S.W.2d 
726, 1998 Tenn. LEXIS 161 (Tenn. 1998), cert. 
denied, Cauthern v. Tennessee, 525 U.S. 967, 
119 S. Ct. 414, 142 L. Ed. 2d 336, 1998 U.S. 
LEXIS 6941 (1998). 

Medical evidence that the victim could have 
remained alive for as long as fifteen minutes 
during the brutal attack or after receiving her 
wounds was clearly sufficient to support a find- 
ing of torture under T.C.A. § 39-13-204(i)(5). 
State v. Blanton, 975 S.W.2d 269, 1998 Tenn. 
LEXIS 352 (Tenn. 1998), rehearing denied, — 
S.W.2d —, 1998 Tenn. LEXIS 478 (Tenn. Sept. 
8, 1998), cert. denied, Blanton v. Tennessee, 525 
U.S. 1180, 119 S. Ct. 1118, 143 L. Ed. 2d 113, 
1999 U.S. LEXIS 1585 (1999). 

In proving that torture occurred under T.C.A. 
§ 39-13-204()(5), the state, necessarily, also 
proves that the murder involved depravity of 
mind. A finding of depravity of mind was amply 
supported by evidence of multiplicity of 
wounds, the infliction of gratuitous violence 
and evidence of torture. State v. Blanton, 975 
S.W.2d 269, 1998 Tenn. LEXIS 352 (Tenn. 
1998), rehearing denied, — S.W.2d —, 1998 
Tenn. LEXIS 478 (Tenn. Sept. 8, 1998), cert. 
denied, Blanton v. Tennessee, 525 U.S. 1180, 
119 S. Ct. 1118, 148 L. Ed. 2d 113, 1999 U.S. 
LEXIS 1585 (1999). 

The torture prong of T.C.A. § 39-13-204(i)(5) 
merely requires a jury finding that the victim 
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remained conscious and sustained severe 
physical or mental pain and suffering between 
the infliction of the wounds and the time of 
death. Whether the defendant intended the 
victim’s suffering is irrelevant under T.C.A. 
§ 39-13-204()(5). State v. Blanton, 975 S.W.2d 
269, 1998 Tenn. LEXIS 352 (Tenn. 1998), re- 
hearing denied, — S.W.2d —, 1998 Tenn. 
LEXIS 478 (Tenn. Sept. 8, 1998), cert. denied, 
Blanton v. Tennessee, 525 U.S. 1180, 119 S. Ct. 
1118, 143 L. Ed. 2d 113, 1999 U.S. LEXIS 1585 
(1999). 

Where child victim was raped twice, both 
anally and vaginally, and murdered by “violent” 
strangulation by her own father, evidence was 
sufficient to establish that murder was espe- 
cially heinous, atrocious or cruel in that it 
involved serious physical abuse beyond that 
necessary to produce death. State v. Vann, 976 
S.W.2d 93, 1998 Tenn. LEXIS 513 (Tenn. 1998), 
rehearing denied, — S.W.2d —, 1998 Tenn. 
LEXIS 580 (Tenn. Oct. 19, 1998), cert. denied, 
Vann v. Tennessee, 526 U.S. 1071, 119 S. Ct. 
1467, 143 L. Ed. 2d 551, 1999 U.S. LEXIS 2664 
(1999): 

Evidence was sufficient to establish torture 
where child victim was murdered by her own 
father as he perpetrated anal and vaginal rape 
upon her. These facts were certainly sufficient 
to establish that the victim suffered severe 
mental pain. State v. Vann, 976 S.W.2d 938, 1998 
Tenn. LEXIS 513 (Tenn. 1998), rehearing de- 
nied, — S.W.2d —, 1998 Tenn. LEXIS 580 
(Tenn. Oct. 19, 1998), cert. denied, Vann v. 
Tennessee, 526 U.S. 1071, 119 S. Ct. 1467, 148 
L. Ed. 2d 551, 1999 U.S. LEXIS 2664 (1999). 

The proof was sufficient to support a finding 
that both severe physical and mental pain were 
inflicted on the victim while she remained alive 
and conscious where jurors, using their com- 
mon knowledge and experience, could have 
assessed the degree of physical and mental 
pain the victim suffered over the course of six 
hours when she was burned and beaten in her 
own home in the presence of four of her young 
children. State v. Nesbit, 978 S.W.2d 872, 1998 
Tenn. LEXIS 533 (Tenn. 1998), rehearing de- 
nied, — S.W.2d —, 1998 Tenn. LEXIS 700 
(Tenn. Nov. 23, 1998), cert. denied, Nesbit v. 
Tennessee, 526 U.S. 1052, 119 S. Ct. 13859, 1438 
L. Ed. 2d 520, 1999 U.S. LEXIS 2382 (1999). 

The evidence was sufficient to support a 
finding of serious physical abuse beyond that 
necessary to produce death even though the 
cause of death was a single gunshot wound to 
the head because burns and bruises were in- 
flicted on the victim over a six-hour period prior 
to her death. State v. Nesbit, 978 S.W.2d 872, 
1998 Tenn. LEXIS 533 (Tenn. 1998), rehearing 
denied, — S.W.2d —, 1998 Tenn. LEXIS 700 
(Tenn. Nov. 23, 1998), cert. denied, Nesbit v. 
Tennessee, 526 U.S. 1052, 119 S. Ct. 1859, 143 
L. Ed. 2d 520, 1999 U.S. LEXIS 2382 (1999). 
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Assault that lasted more than an hour and 
included repeated slashing of the victim’s 
throat, four heavy blows to the head, and carv- 
ing on the victim’s chest while she was still 
alive, conscious and begging for her life was 
especially heinous, atrocious and cruel. State v. 
Pike, 978 S.W.2d 904, 1998 Tenn. LEXIS 545 
(Tenn. 1998), rehearing denied, State v. Pike, 
— §.W.3d— , 1998 Tenn. LEXIS 704 (Tenn. 
1998), cert. denied, Pike v. Tennessee, 526 U.S. 
1147, 119 S. Ct. 2025, 143 L. Ed. 2d 1036, 1999 
U.S. LEXIS 3718 (1999). 

Circumstance (i)(5) does not require a mens 
rea, as the aspect of torture focuses on the 
circumstances of the killing. State v. Carter, 
988 S.W.2d 145, 1999 Tenn. LEXIS 61 (Tenn. 
1999). 

The anticipation of physical harm to oneself 
is torturous, and this mental torment is inten- 
sified when a victim either watches or hears a 
spouse, parent, or child being harmed or killed, 
or anticipates the harm or killing of that close 
relative and is helpless to assist. State v. 
Carter, 988 S.W.2d 145, 1999 Tenn. LEXIS 61 
(Tenn. 1999). 

Anticipation of physical harm to one’s self or 
a loved one constitutes mental torture. State v. 
Hall, 8 S.W.3d 593, 1999 Tenn. LEXIS 585 
(Tenn. 1999), rehearing denied, — S.W.3d —, 
1999 Tenn. LEXIS 688 (Tenn. Dec. 27, 1999), 
cert. denied, Hall v. Tennessee, 531 U.S. 837, 
121 S. Ct. 98, 148 L., Ed: 2d 57, 2000 U.S. 
LEXIS 5346 (2000). 

T.C.A. § 39-13-204(i)(5) aggravating circum- 
stances shown where the victim suffered men- 
tal torture over the welfare of her children as 
her husband beat her in their presence, and 
after hearing the defendant’s threats to kill her 
if the children went for help, she most certainly 
would have feared for her own fate as well. 
State v. Hall, 8 S.W.3d 593, 1999 Tenn. LEXIS 
585 (Tenn. 1999), rehearing denied, — S.W.3d 
—, 1999 Tenn. LEXIS 688 (Tenn. Dec. 27, 
1999), cert. denied, Hall v. Tennessee, 531 U.S. 
837, 121 S. Ct. 98, 148 L. Ed. 2d 57, 2000 U.S. 
LEXIS 5346 (2000). 

Murder was especially heinous, atrocious, or 
cruel where defendant’s brutal and fatal attack 
of his estranged girlfriend with a knife was 
excessive and far beyond that necessary to 
produce death. State v. Suttles, 30 S.W.3d 252, 
2000 Tenn. LEXIS 360 (Tenn. 2000), cert. de- 
nied, Suttles v. Tennessee, 531 U.S. 967, 121 S. 
Ct. 401, 148 L. Ed. 2d 310, 2000 U.S. LEXIS 
7184 (2000). 

Following a determination of major partici- 
pation combined with reckless indifference to 
human life, an aggravating factor may be ap- 
plied vicariously to a defendant if he was not 
the actor responsible for the aggravating cir- 
cumstance. Owens v. State, 13 S.W.3d 742, 
1999 Tenn. Crim. App. LEXIS 907 (Tenn. Crim. 
App. 1999), cert. denied, Owens v. Tennessee, 
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531 U.S. 846, 121 S. Ct. 116, 148 L. Ed. 2d 73, 
2000 U.S. LEXIS 5474 (2000). 

Considering the nature “and extent of the 
injuries, including the fact that manual stran- 
gulation or blunt trauma to the head could have 
caused death, the evidence supported the jury’s 
conclusion that the defendant inflicted serious 
physical abuse beyond that necessary to cause 
the victim’s death. State v. Millsaps, 30 S.W.3d 
364, 2000 Tenn. Crim. App. LEXIS 258 (Tenn. 
Crim. App. 2000), review or rehearing denied, 
— §.W.3d —, 2000 Tenn. LEXIS 553 (Tenn. Oct. 
2, 2000). 

Evidence supported a finding of torture; in 
addition, the multiple blows to victim’s body in 
addition to the gunshot wound to victim’s head 
supported a finding of serious physical abuse 
beyond that necessary to produce death. State 


-v. Sims, 45 S.W.3d 1, 2001 Tenn. LEXIS 349 


(Tenn. 2001), cert. denied, Sims v. Tennessee, 
534 U.S. 956, 122 S. Ct. 357, 151 L. Ed. 2d 270, 
2001 U.S. LEXIS 9558 (2001). 

Where defendant planned the robbery of the 
victim, repeatedly beat the victim, strangled 
the victim, and held the victim’s face and head 
underwater with a plunger, the victim’s murder 
was especially atrocious or cruel in that it 
involved torture and depravity of the mind as 
contemplated by T.C.A. § 39-13-204(i)(5). State 
v. Bane, 57 S.W.3d 411, 2001 Tenn. LEXIS 540 
(Tenn. 2001), cert. denied, Bane v. Tennessee, 
534 U.S. 1115, 122 S. Ct. 925, 151 L. Ed. 2d 888, 
2002 U.S. LEXIS 557 (2002). 

Where the state proved beyond a reasonable 
doubt that the murder victim was conscious 
when mortal blows were being dealt by defen- 
dant, there was sufficient proof to establish 
that the aggravated circumstance of torture 
occurred. State v. Carpenter, 69 S.W.3d 568, 
2001 Tenn. Crim. App. LEXIS 670 (Tenn. Crim. 
App. 2001), cert. denied, Carpenter v. Tennes- 
see, 535 U.S. 995, 122 S. Ct. 1557, 152 L. Ed. 2d 
480, 2002 U.S. LEXIS 2493 (2002). 

In accordance with the mandatory review 
required by T.C.A. § 39-13-206(c)(1), the state 
supreme court found that the evidence was 
sufficient to support a jury’s finding of aggra- 
vating circumstances, by T.C.A. § 39-13- 
204(i)(5), (i)(7), to support defendant’s death 
sentence beyond a reasonable doubt after de- 
fendant, a gang member, was convicted of pre- 
meditated first-degree murder and especially 
aggravated kidnapping. The jury based imposi- 
tion of the death penalty upon two aggravating 
circumstances: (1) The murder was especially 
heinous, atrocious, or cruel in that it involved 
torture or serious physical abuse beyond that 
necessary to produce death, because the victim 
was beaten and shot several times and had 
begged for his life, cried out after being shot, 
and appeared very frightened; and (2) The 
murder was knowingly committed, solicited, 
directed, or aided by defendant, while defen- 
dant had a substantial role in committing or 
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attempting to commit kidnapping, because de- 
fendant ordered other gang members to “snatch 
up” the victim, beat the victim himself, and 
ordered other gang members to take the victim 
“fishing.” State v. Robinson, 146 S.W.3d 469, 
2004 Tenn. LEXIS 843 (Tenn. 2004), rehearing 
denied, — S.W.3d —, 2004 Tenn. LEXIS 912 
(Tenn. 2004), cert. denied, Robinson v. Tennes- 
see, 126S. Ct. 1429, 164 L. Ed. 2d 132, 546 U.S. 
1214, 2006 U.S. LEXIS 1839 (2006). 

T.C.A. § 39-13-2040)(5) aggravating circum- 
stance may be vicariously applied, because the 
statutory language focuses upon the nature 
and circumstances of the crime, rather than the 
actions, intent, and conduct of the defendant. 
State v. Robinson, 146 S.W.3d 469, 2004 Tenn. 
LEXIS 843 (Tenn. 2004), rehearing denied, — 
S.W.3d —, 2004 Tenn. LEXIS 912 (Tenn. 2004), 
cert. denied, Robinson v. Tennessee, 126 S. Ct. 
1429, 164 L. Ed. 2d 132, 546 U.S. 1214, 2006 
U.S. LEXIS 1839 (2006). 

Court must look beyond the instruction given 
to the jury in order to determine if a defen- 
dant’s eighth amendment right was violated by 
the use of a heinous, atrocious, or cruel (HAC) 
aggravator under T.C.A. § 39-2-203(1)(5) (1982) 
(repealed, current version at T.C.A. § 39-13- 
204). Even where the jury is given an unconsti- 
tutionally vague instruction, if on appeal the 
state court applies a narrowing construction of 
the aggravator, and that construction is consti- 
tutional, then there is no eighth amendment 
violation. Payne v. Bell, 418 F.3d 644, 2005 FED 
App. 314A, 2005 U.S. App. LEXIS 14952 (6th 
Cir. Tenn. 2005), cert. denied, 548 U.S. 908,126 
S. Ct. 2931, 165 L. Ed. 2d 958, 2006 U.S. LEXIS 
4986, 74 U.S.L.W. 3721 (2006). 

Given the facts cited by the Tennessee su- 
preme court on victim’s awareness during his 
strangulation and circumstances of the murder, 
and given Tennessee’s definition of torture, 
Tennessee courts’ rulings on the facts were 
sufficient to establish a heinous and cruel mur- 
der under T.C.A. § 39-13-204 so as to justify 
imposition of the death penalty. Hodges v. Bell, 
548 F. Supp. 2d 485, 2008 U.S. Dist. LEXIS 
25780 (M.D. Tenn. Mar. 27, 2008), aff'd, Hodges 
v. Colson, 711 F.3d 589, 2013 FED App. 75P, 
2013 U.S. App. LEXIS 6050 (6th Cir. Mar. 26, 
2013). 

Petitioner was not entitled to habeas relief on 
his claim that the trial court used the incorrect 
version of the aggravating factor statute be- 
cause any error was harmless as the trial court 
gave instructions defining heinous, atrocious, 
or cruel according to the correct standard, and 
it also defined torture correctly; the only error 
in the trial court’s instructions was the substi- 
tution of “serious physical abuse beyond that 
necessary to produce death” in place of the 
older “depravity of mind” language, but that 
error was inconsequential given the ample evi- 
dence of torture. Cauthern v. Colson, 736 F.3d 
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465, 2013 FED App. 329P, 2013 U.S. App. 
LEXIS 22944 (6th Cir. Nov. 14, 2013). 

Evidence overwhelmingly supported the ap- 
plication of the T.C.A. § 39-13-204(i)(5) aggra- 
vating circumstance, as the evidence estab- 
lished that a victim was forced to walk barefoot 
over gravel, half-naked, to railroad tracks 
where he suffered three gunshot wounds, and 
another victim was kept alive inside a resi- 
dence and repeatedly sexually assaulted and 
beaten before she was stuffed, alive, into five 
trash bags and then a trash can. State v. 
Davidson, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 164 (Tenn. Crim. App. Mar. 10, 2015), 
affd, 509 S.W.3d 156, 2016 Tenn. LEXIS 913 
(Tenn. Dec. 19, 2016). 

Evidence was sufficient to establish “espe- 
cially heinous, atrocious, or cruel, in that it 
involved torture or serious physical abuse be- 
yond that necessary to produce death” aggra- 
vating circumstance where after appellant 
killed one victim, appellant kept a second alive 
for more than one day and during that time the 
second victim was stripped of her clothing, and 
her hands and feet were bound with zip-ties. 
State v. Willis, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 169 (Tenn. Crim. App. Mar. 18, 
2015), affd, 496 S.W.3d 653, 2016 Tenn. LEXIS 
405 (Tenn. July 6, 2016). 

Evidence was sufficient to support the aggra- 
vating circumstance of torture where it sug- 
gested that the victim was alive to witness her 
husband’s murder and was kept alive after that 
for at least a day before she was killed, she was 
striped naked and bound at the ankles and 
wrists, and she was beaten and gagged. State v. 
Willis, 496 S.W.3d 653, 2016 Tenn. LEXIS 405 
(Tenn. July 6, 2016), cert. denied, Willis v. 
Tennessee, 197 L. Ed. 2d 466, 137 S. Ct. 1224, 
— U.S. —, 2017 U.S. LEXIS 1710 (U.S. Mar. 6, 
2017). 

Finding murders were especially heinous, 
atrocious, and cruel was supported by evidence 
that they involved torture and serious physical 
abuse beyond that necessary to cause death, 
including evidence that the male victim was 
raped, forced to walk barefoot to a desolate 
area, tied up and shot, and the female victim 
was robbed, tied up, brutally raped by more 
than one assailant, and then killed. State v. 
Davidson, 509 S.W.3d 156, 2016 Tenn. LEXIS 
913 (Tenn. Dec. 19, 2016), cert. denied, David- 
son v. Tennessee, 199 L. Ed. 2d 66, 138 S. Ct. 
105, 2017 U.S. LEXIS 5551 (U.S. Oct. 2, 2017). 


16. —Avoidance of Arrest. 

It is not necessary that prevention of arrest 
and prosecution must be the “dominant motive” 
for murder. State v. Smith, 868 S.W.2d 561, 
1993 Tenn. LEXIS 410 (Tenn. 1993), rehearing 
denied, — S.W.2d —, 1994 Tenn. LEXIS 2 
(1994), cert. denied, Smith v. Tennessee, 513 
U.S. 960, 115 S. Ct. 417, 130 L. Ed. 2d 333, 1994 
U.S. LEXIS 7536 (1994). 
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Where defendant was found guilty of the 
murders of a mother and her two sons, for 
purposes of applying circumstance that mur- 
ders of sons were committed to avoid, interfere 
with or prove mother was killed first; it was 
sufficient that proof supported finding that at 
least one motive for killing sons was the threat 
they posed of defendant’s apprehension, re- 
gardless of the time of mother’s death. State v. 
Smith, 868 S.W.2d 561, 1993 Tenn. LEXIS 410 
(Tenn. 1993), rehearing denied, — S.W.2d —, 
1994 Tenn. LEXIS 2 (1994), cert. denied, Smith 
v. Tennessee, 513 U.S. 960, 115 S. Ct. 417, 130 
L. Ed. 2d 333, 1994 U.S. LEXIS 7536 (1994). 

The aggravating circumstance regarding the 
avoidance of arrest or prosecution as a motive 
for murder does not have to be proved by the 
state as part of the offense; therefore the cir- 
cumstance does not duplicate the elements of 
the underlying offense and sufficiently narrows 
the class of persons eligible for the death pen- 
alty. State v. Bush, 942 S.W.2d 489, 1997 Tenn. 
LEXIS 171 (Tenn. 1997), rehearing denied, — 
S.W.2d — 1997 Tenn. LEXIS 230 (Tenn. Apr. 28, 
1997), cert. denied, Bush v. Tennessee, 522 U.S. 
953, 118 S. Ct. 376, 139 L. Ed. 2d 293, 1997 U.S. 
LEXIS 6545 (1997). 

By its terms, this statute does not limit the 
aggravating circumstance only to those in- 
stances in which a defendant kills a victim 
because the victim knows or can identify the 
defendant. State v. Hall, 976 S.W.2d 121, 1998 
Tenn. LEXIS 514 (Tenn. 1998), rehearing de- 
nied, — S.W.2d —, 1998 Tenn. LEXIS 578 
(Tenn. Oct. 19, 1998), cert. denied, Quintero v. 
Tennessee, 526 U.S. 1089, 119 S. Ct. 1501, 143 
L. Ed. 2d 654, 1999 U.S. LEXIS 2892 (1999), 
cert. denied, Hall v. Tennessee, 526 U.S. 1089, 
119 S. Ct. 1501, 143 L. Ed. 2d 654, 1999 U.S. 
LEXIS 2893 (1999). 

While the victim’s ability to identify the mur- 
derer may be evidence supporting a finding of 
T.C.A. § 39-13-204(i)(6), a victim’s inability to 
identify the murderer does not preclude its 
application where one of the purposes motivat- 
ing the murder was a desire to avoid, interfere 
with, or prevent a lawful arrest or prosecution 
of him or herself or another. State v. Hall, 976 
S.W.2d 121, 1998 Tenn. LEXIS 514 (Tenn. 
1998), rehearing denied, — S.W.2d —, 1998 
Tenn. LEXIS 578 (Tenn. Oct. 19, 1998), cert. 
denied, Quintero v. Tennessee, 526 U.S. 1089, 
119 S. Ct. 1501, 143 L. Ed. 2d 654, 1999 U.S. 
LEXIS 2892 (1999), cert. denied, Hall v. Ten- 
nessee, 526 U.S. 1089, 119 S. Ct. 1501, 143 L. 
Ed. 2d 654, 1999 U.S. LEXIS 2893 (1999). 

Evidence was sufficient to support the jury’s 
finding of the T.C.A. § 39-13-204(i)(6) aggra- 
vating circumstance where the proof strongly 
indicated that the defendants were attempting 
to avoid being discovered and arrested for nu- 
merous thefts they had committed in the area, 
and proof supported the theory that the defen- 
dants murdered the victims to prevent the 
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thefts from being reported. State v. Hall, 976 
S.W.2d 121, 1998 Tenn. LEXIS 514 (Tenn. 
1998), rehearing denied, — S.W.2d —, 1998 
Tenn. LEXIS 578 (Tenn. Oct. 19, 1998), cert. 
denied, Quintero v. Tennessee, 526 U.S. 1089, 
119 S. Ct. 1501, 143 L. Ed. 2d 654, 1999 U.S. 
LEXIS 2892 (1999), cert. denied, Hall v. Ten- 
nessee, 526 U.S. 1089, 119 S. Ct. 1501, 143 L. 
Ed. 2d 654, 1999 U.S. LEXIS 2893 (1999). 

The jury’s application of the T.C.A. § 39-13- 
204(i)(6) aggravator was strengthened by the 
fact that the defendants had escaped from 
prison. State v. Hall, 976 S.W.2d 121, 1998 
Tenn. LEXIS 514 (Tenn. 1998), rehearing de- 
nied, — S.W.2d —, 1998 Tenn. LEXIS 578 
(Tenn. Oct. 19, 1998), cert. denied, Quintero v. 
Tennessee, 526 U.S. 1089, 119 S. Ct. 1501, 143 
L. Ed. 2d 654, 1999 U.S. LEXIS 2892 (1999), 
cert. denied, Hall v. Tennessee, 526 U.S. 1089, 
119 S. Ct. 1501, 143 L. Ed. 2d 654, 1999 U.S. 
LEXIS 2893 (1999). 

The evidence supported the jury’s finding of a 
murder committed to avoid arrest or prosecu- 
tion where the defendant told police that while 
she was assaulting the victim, she heard a voice 
telling her to keep the victim from reporting the 
crime and sending her to jail. State v. Pike, 978 
S.W.2d 904, 1998 Tenn. LEXIS 545 (Tenn. 
1998), rehearing denied, State v. Pike, — 
S.W.3d— , 1998 Tenn. LEXIS 704 (Tenn. 1998), 
cert. denied, Pike v. Tennessee, 526 U.S. 1147, 
119 S. Ct. 2025, 1438 L. Ed. 2d 1036, 1999 U.S. 
LEXIS 3718 (1999). 

The aggravating circumstance in T.C.A. 
§ 39-13-204(i)(6), the desire to avoid arrest or 
prosecution, need not be the sole motive for 
murder, so long as it is one of the motives in the 
killing. State v. Henderson, 24 S.W.3d 307, 
2000 Tenn. LEXIS 390 (Tenn. 2000), cert. de- 
nied, Henderson v. Tennessee, 531 U.S. 934, 
121 S. Ct. 320, 148, L. Ed. 2d 257, 2000 U.S. 
LEXIS 6754 (2000), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 1101 (Tenn. 2005). 

Aggravating circumstance of avoidance of 
arrest applies to the murder, and not the spe- 
cific conduct of a particular defendant. State v. 
Howell, 34 S.W.3d 484, 2000 Tenn. Crim. App. 
LEXIS 167 (Tenn. Crim. App. 2000), appeal 
denied, — S.W.3d —, 2000 Tenn. LEXIS 539 
(Tenn. Sept. 25, 2000), cert. denied, Sturgill v. 
Tennessee, 149 L. Ed. 2d 478, 121 S. Ct. 1614, 
532 U.S. 977, 2001 U.S. LEXIS 2998 (2001). 

There was sufficient evidence to support the 
court’s charge pursuant to T.C.A. § 39-13- 
204(i)(6) where there was testimony that the 
defendant stated the defendant “got caught,” 
“figured out [the defendant] was busted,” and 
that the defendant killed the victim after hav- 
ing been “caught in the act.” State v. Price, 46 
S.W.3d 785, 2000 Tenn. Crim. App. LEXIS 597 
(Tenn. Crim. App. 2000), review or rehearing 
denied, — S.W.3d —, 2001 Tenn. LEXIS 146 
(Tenn. Feb. 26, 2001). 
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In order to apply T.C.A. § 39-13-204(i)(6), 
there must be sufficient proof to establish that 
avoiding arrest or prosecution was a motivation 
for the killing. State v. Hartman, 42 S.W.3d 44, 
2001 Tenn. LEXIS 350 (Tenn. 2001). 

Court properly imposed the death penalty 
against defendant where defendant followed 
the victim for 50 miles, abducted the victim in a 
driveway, and drove to a secluded area with the 
victim in the trunk before killing the victim. 
State v. Powers, 101 S.W.3d 383, 2003 Tenn. 
LEXIS 2 (Tenn. 2003), cert. denied, Powers v. 
Tennessee, 538 U.S. 1038, 123 S. Ct. 2083, 155 
L. Ed. 2d 1071, 2003 U.S. LEXIS 3797 (Tenn. 
May 19, 2003). 

Prosecutor erred during closing argument by 
stating that defendant committed aggravated 
burglary before murdering the victims, as the 
argument should have been confined to the 
single aggravating circumstance alleged in the 
notice seeking the death penalty—that the 
murders were committed for the purpose of 
avoiding, identifying with, or preventing arrest 
or prosecution (T.C.A. § 39-13-204(i)(6)). State 
v. Sexton, 368 S.W.3d 371, 2012 Tenn. LEXIS 
377 (Tenn. May 29, 2012). 

Evidence was sufficient to support the jury’s 
determination that the murder was committed 
for the purpose of avoiding, interfering with, or 
preventing a lawful arrest or prosecution be- 
yond a reasonable doubt under T.C.A. § 39-13- 
204()(6), where it was established that defen- 
dant attacked the victim at a convenience store; 
defendant followed the victim as she went to 
swear out a warrant on defendant and threat- 
ened to kill her if she got the police involved; 
and two days later defendant shot the victim 
_ five times at close range. State v. Ivy, 188 
S.W.3d 132, 2006 Tenn. LEXIS 137 (Tenn. 
2006), cert. denied, Ivy v. Tennessee, 549 U.S. 
914, 127 S. Ct. 258, 166 L. Ed. 2d 200, 2006 
U.S. LEXIS 6153 (2006). 

Defendant’s death sentence was proper and 
not disproportionate because he killed the vic- 
tim to avoid arrest; defendant took the victim’s 
automobile because he wanted to commit rob- 
beries, he displayed a weapon, ordered the 
victim to drive to a secluded road against her 
will, and then shot the victim in the head and 
drove away in her vehicle. State v. Freeland, 
451 S.W.3d 791, 2014 Tenn. LEXIS 640 (Tenn. 
Sept. 17, 2014), cert. denied, Freeland v. Ten- 
nessee, 191 L. Ed. 2d 389, 135 S. Ct. 1428, — 
U.S. —, 2015 U.S. LEXIS 1112 (U.S. 2015). 

In a death penalty case involving first degree 
murder, with regards to the murders of three 
other adults at the residence of defendant’s 
brother and defendant’s minor nephews, in 
addition to the aggravating factors of prior 
felony convictions, knowingly creating a great 
risk of death to two or more persons, and mass 
murder, the evidence supported the aggravat- 
ing factors that defendant committed the mur- 
ders for the purpose of avoiding, interfering 
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with, or preventing a lawful arrest or prosecu- 
tion as defendant wanted to avoid returning to 
jail and the victims were killed because they 
could identify him; and that defendant know- 
ingly committed the murders while he had a 
substantial role in committing the first degree 
murder of his brother. State v. Dotson, 450 
S.W.3d 1, 2014 Tenn. LEXIS 694 (Tenn. Sept. 
30, 2014), cert. denied, Dotson v. Tennessee, 
191 L. Ed. 2d 565, 185 S. Ct. 1535, — U.S. —, 
2015 U.S. LEXIS 1830 (U.S. 2015). 

Evidence was sufficient to support the aggra- 
vating circumstance of avoiding arrest or pros- 
ecution where it indicated that the victim was a 
witness to her husband’s murder, she was kept 
alive for at least a day after her husband was 
killed, and from the sequence of events it could 
reasonably be inferred that the victim was not 
defendant’s primary target but he decided to 
kill her to eliminate her as a witness. State v. 
Willis, 496 S.W.3d 653, 2016 Tenn. LEXIS 405 
(Tenn. July 6, 2016), cert. denied, Willis v. 
Tennessee, 197 L. Ed. 2d 466, 187 S. Ct. 1224, 
— U.S. —, 2017 U.S. LEXIS 1710 (U.S. Mar. 6, 
2017). 

Finding murders were committed to avoid 
arrest was supported by evidence that defen- 
dant wiped down the stolen vehicle to remove 
fingerprints, removed identifying decals from 
the vehicle, sprayed bleach in the female vic- 
tim’s mouth to attempt to destroy DNA, and 
poured gasoline over the male victim’s body and 
set in on fire to attempt to his his identity and 
destroy DNA. State v. Davidson, 509 S.W.3d 
156, 2016 Tenn. LEXIS 913 (Tenn. Dec. 19, 
2016), cert. denied, Davidson v. Tennessee, 199 
L. Ed. 2d 66, 188 S. Ct. 105, 2017 U.S. LEXIS 
5551 (U.S. Oct. 2, 2017). 

Sentence of life without parole was appropri- 
ate for defendant’s felony murder conviction 
because defendant told authorities that the 
victim interrupted the burglary of a home and 
that codefendant covered the victim’s head with 
a bag and shot and killed the victim when 
defendant asked codefendant to leave. State v. 
Odum, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 973 (Tenn. Crim. App. Nov. 20, 2017). 


17. —Risk of Death to Two or More Per- 
sons. 

The defendant knowingly created a great risk 
of death to two or more persons other than the 
victim during the crime when he, acting in 
concert with others, fired his weapon inside a 
car containing four unarmed men and fired 
shots at one of the fleeing victims imperiling 
four other individuals playing basketball in the 
area. State v. Burns, 979 S.W.2d 276, 1998 
Tenn. LEXIS 666 (Tenn. 1998), cert. denied, 
Burns v. Tennessee, 527 U.S. 1039, 119 S. Ct. 
2402, 144 L. Ed. 2d 801, 1999 U.S. LEXIS 4496 
(1999). 

The aggravating circumstance regarding 
causing a great risk of death to two or more 
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persons found in T.C.A. § 39-13-204(i)(3) con- 
templates either multiple murders or threats to 
several persons at or shortly prior to or shortly 
after an act of murder upon which the prosecu- 
tion is based. State v. Henderson, 24 S.W.3d 
307, 2000 Tenn. LEXIS 390 (Tenn. 2000), cert. 
denied, Henderson v. Tennessee, 531 U.S. 934, 
121 S. Ct. 320, 148 L. Ed. 2d 257, 2000 U.S. 
LEXIS 6754 (2000), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 1101 (Tenn. 2005). 

Because T.C.A. § 39-13-204()(3) requires 
that two or more people, other than the victim 
murdered, be placed in great risk of death, the 
court refused to adopt a per se rule that would 
automatically allow this aggravating circum- 
stance in all felony murder cases where the 
defendant is armed with a pistol and others are 
present. Johnson v. State, 38 S.W.3d 52, 2001 
Tenn. LEXIS 55 (Tenn. 2001). 

Under the circumstances, a withheld report 
was still material, even if other evidence sup- 
ported application of the aggravating circum- 
stances of T.C.A. § 39-13-204(1)(3), because the 
fact of its suppression significantly undermined 
the court’s confidence in the jury’s sentence of 
death. Johnson v. State, 38 S.W.3d 52, 2001 
Tenn. LEXIS 55 (Tenn. 2001). 

Because the habeas petitioner went on a 
murderous rampage in a confined space with a 
knife where there were three people present, 
two of whom were small children, killing two 
and seriously injuring the third, the jury’s 
application of the “great risk of death” aggra- 
vator under T.C.A. § 39-13-204(1)(3) did not 
violate the petitioner’s U.S. Const. amends. VI, 
VII, or XIV rights. Payne v. Bell, 194 F. Supp. 
2d 739, 2002 U.S. Dist. LEXIS 5599 (W.D. Tenn. 
2002), affd, 418 F.3d 644, 2005 FED App. 314A, 
2005 U.S. App. LEXIS 14952 (6th Cir. Tenn. 
2005), rev'd, 399 F.3d 768, 2005 FED App. 22P, 
2005 U.S. App. LEXIS 604 (6th Cir. Tenn. 
2005). 

Evidence supported the imposition of defen- 
dant’s sentence of life without the possibility of 
parole for each premeditated murder charge 
because defendant killed two people and 
wounded a third. Moreover, although defen- 
dant relied on defendant’s history of gainful 
employment and presented evidence that de- 
fendant was raised in a broken home and had a 
major depressive disorder, defendant did not 
show that the sentence was arbitrary, so as to 
constitute a gross abuse of the jury’s discretion. 
State v. Pruitt, 510 S.W.3d 398, 2016 Tenn. 
LEXIS 980 (Tenn. Dec. 30, 2016). 


18. —Age of Victim. 

The trial court did not err in instructing the 
jury to consider the age of the victim as an 
aggravating factor pursuant to T.C.A. § 39-13- 
204(i)(1) in sentencing defendant convicted of 
first-degree murder for reckless killing of a 
child less that sixteen years of age. State v. 
Lacy, 983 S.W.2d 686, 1997 Tenn. Crim. App. 
LEXIS 1175 (Tenn. Crim. App. 1997). 
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There are no constitutional or statutory pro- 
hibitions to relying upon the victim’s age as an 
aggravating circumstance for defendants 
charged with felony murder based on aggra- 
vated child abuse. State v. Hodges, 7 S.W.3d 
609, 1998 Tenn. Crim. App. LEXIS 1286 (Tenn. 
Crim. App. 1998). 

The aggravating circumstance applying only 
to victims less than 12 years old sufficiently and 
meaningfully narrows the class of death-eli- 
gible defendants, even defendants who have 
been convicted of felony murder in the perpe- 
tration of aggravated child abuse. State v. God- 
sey, 60 S.W.3d 759, 2001 Tenn. LEXIS 809 
(Tenn. 2001). 

Since the victim’s age was not a statutory 
element of the offense, the use of the victim’s 
age as a statutory aggravating circumstance 
was not improper. State v. Stanhope, 476 
S.W.3d 382, 2013 Tenn. Crim. App. LEXIS 778 
(Tenn. Crim. App. Sept. 12, 2013). 

In a death penalty case involving first degree 
murder, with regards to the murder of two of 
defendant’s minor nephews, not only did the 
evidence support the jury’s findings of the five 
statutory aggravating circumstances commit- 
ted in the four other murders, the evidence 
supported the aggravating factors that those 
victims were less than 12 years old at the time 
of the murders, as they were four and two years 
old, and defendant was over 18 years old; and 
that the murders were especially heinous, atro- 
cious, or cruel, in that they involved torture or 
serious physical abuse beyond that necessary to 
produce death as each victim was stabbed re- 
peatedly and severely beaten with wooden 
boards. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, — U.S. —, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


19. —Murder Committed During Escape. 
“During” as used in T.C.A. § 39-13-204(i)(8) 
means “throughout the continuance of,” and 
the end of the escape marks the beginning of 
one’s status as an escapee. State v. Hall, 976 
S.W.2d 121, 1998 Tenn. LEXIS 514 (Tenn. 
1998), rehearing denied, — S.W.2d —, 1998 
Tenn. LEXIS 578 (Tenn. Oct. 19, 1998), cert. 
denied, Quintero v. Tennessee, 526 U.S. 1089, 
119 S. Ct. 1501, 143 L: Ed. 2d 654, 1999 U.S. 
LEXIS 2892 (1999), cert. denied, Hall v. Ten- 
nessee, 526 U.S. 1089, 119 S. Ct. 1501, 143 L. 
Ed. 2d 654, 1999 U.S. LEXIS 2893 (1999). 
Where the murders were committed four 
days after the defendants fled confinement and 
while the defendants were in the process of 
obtaining the victims’ automobile to further 
their escape, the murders were simply a step 
toward accomplishing their escape to Mexico, 
and thus, the evidence was sufficient to support 
the jurys finding of this aggravating factor. 
State v. Hall, 976 S.W.2d 121, 1998 Tenn. 
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LEXIS 514 (Tenn. 1998), rehearing denied, — 
S.W.2d —, 1998 Tenn. LEXIS 578 (Tenn. Oct. 
19, 1998), cert. denied, Quintero v. Tennessee, 
526 U.S. 1089, 119 S. Ct. 1501, 143 L. Ed. 2d 
654, 1999 U.S. LEXIS 2892 (1999), cert. denied, 
Hall v. Tennessee, 526 U.S. 1089, 119 S. Ct. 
1501, 143 L. Ed. 2d 654, 1999 U.S. LEXIS 2893 
(1999). 

The aggravating circumstance regarding the 
murder being committed by the defendant 
while escaping from a place of lawful confine- 
ment does not apply any time the proof estab- 
lishes that a murder was committed by a per- 
son on _ escape status. Without more, 
defendant’s escapee status is not sufficient to 
support this aggravating circumstance. State v. 
Hall, 976 S.W.2d 121, 1998 Tenn. LEXIS 514 
(Tenn. 1998), rehearing denied, — S.W.2d —, 
1998 Tenn. LEXIS 578 (Tenn. Oct. 19, 1998), 
cert. denied, Quintero v. Tennessee, 526 U.S. 
1089, 119 S. Ct. 1501, 148 L. Ed. 2d 654, 1999 
U.S. LEXIS 2892 (1999), cert. denied, Hall v. 
Tennessee, 526 U.S. 1089, 119 S. Ct. 1501, 143 
L. Ed. 2d 654, 1999 U.S. LEXIS 2893 (1999). 


20. —Mass Murder. 

The “mass murder” aggravating circum- 
stance was appropriate for a series of separate 
but related homicides committed as part of a 
common scheme or plan. State v. Smith, 868 
S.W.2d 561, 1993 Tenn. LEXIS 410 (Tenn. 
1993), rehearing denied, — S.W.2d —, 1994 
Tenn. LEXIS 2 (1994), cert. denied, Smith v. 
Tennessee, 513 U.S. 960, 115 S. Ct. 417, 130 L. 
Ed. 2d 333, 1994 U.S. LEXIS 7536 (1994). 

Trial court erred in applying the aggravating 
circumstance regarding mass murder where 
_ there was no proof that the defendant fired any 
shots; however, the misapplication of that cir- 
cumstance was harmless because at least one 
aggravating circumstance was present as to 
each of the three murders. State v. Howell, 34 
S.W.3d 484, 2000 Tenn. Crim. App. LEXIS 167 
(Tenn. Crim. App. 2000), appeal denied, — 
S.W.3d —, 2000 Tenn. LEXIS 539 (Tenn. Sept. 
25, 2000), cert. denied, Sturgill v. Tennessee, 
149 L. Ed. 2d 478, 121 S. Ct. 1614, 532 U.S. 
977, 2001 U.S. LEXIS 2998 (2001). 

In the sentencing phase of defendant’s capi- 
tal murder case, a court did not err by allowing 
proof of defendant’s prior murder convictions in 
order to establish the mass murder aggravating 
circumstance because each of the murders took 
place at a franchised, fast food restaurant, the 
crimes were committed when the restaurants 
were closed but while the employees remained 
inside, there were robberies at each location, 
the victims in each instance were moved to an 
isolated area, ordered to the floor, and shot 
twice in the head; in addition, the offenses 
occurred within thirty-five days of each other. 
State v. Reid, 213 S.W.3d 792, 2006 Tenn. 
LEXIS 1203 (Tenn. 2006), rehearing denied, — 
S.W.3d —, 2007 Tenn. LEXIS 17, (Tenn. 2007), 


OFFENSES AGAINST PERSON 


39-13-204 


cert. denied, Reid v. Tennessee, 169 L. Ed. 2d 
305, 128 S. Ct. 487, 552 U.S. 974, 2007 U.S. 
LEXIS 11530 (2007). 

Trial counsel’s concession that the mass mur- 
der aggravating circumstance applied and the 
fact that, prior to the penalty phase, defendant 
had been convicted of murdering three people 
during the same criminal episode was sufficient 
to support the application of the aggravating 
circumstance. State v. Clayton, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 614 (Tenn. Crim. 
App. Aug. 18, 2016), affd, — S.W.3d —, 2017 
Tenn. LEXIS 723 (Tenn. Nov. 20, 2017). 


21. —Mutilation. 

Destruction, in whole or in part, by fire is 
certainly one of the most offensive forms of 
corpse desecration, and as such, it falls within 
the purview of T.C.A. § 39-13-204(i)(13). State 
v. Price, 46 S.W.3d 785, 2000 Tenn. Crim. App. 
LEXIS 597 (Tenn. Crim. App. 2000), review or 
rehearing denied, — S.W.3d —, 2001 Tenn. 
LEXIS 146 (Tenn. Feb. 26, 2001). 

Aggravating circumstance for mutilation 
narrowed class of death-eligible defendants 
where during the penalty phase, the State was 
required to prove that appellant knowingly 
mutilated the victim after his death. State v. 
Willis, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 169 (Tenn. Crim. App. Mar. 13, 2015), 
affd, 496 S.W.3d 653, 2016 Tenn. LEXIS 405 
(Tenn. July 6, 2016). 

Evidence was sufficient to support the aggra- 
vating circumstance of mutilation of the vic- 
tim’s body after death where it established that 
defendant severed the victim’s head and both 
hands and then cut through the bones of the 
victim’s legs to position the body in a storage 
bin. State v. Willis, 496 S.W.3d 653, 2016 Tenn. 
LEXIS 405 (Tenn. July 6, 2016), cert. denied, 
Willis v. Tennessee, 197 L. Ed. 2d 466, 137 S. 
Ct. 1224, — U.S. —, 2017 U.S. LEXIS 1710 
(U.S. Mar. 6, 2017). 

Fact that the male victim’s body was covered 
with gasoline and set on fire was sufficient to 
support the finding that defendant knowingly 
mutilated the body after death. State v. David- 
son, 509 S.W.3d 156, 2016 Tenn. LEXIS 913 
(Tenn. Dec. 19, 2016), cert. denied, Davidson v. 
Tennessee, 199 L. Ed. 2d 66, 138 S. Ct. 105, 
2017 U.S. LEXIS 5551 (U.S. Oct. 2, 2017). 


22. Jury Instructions. 

Jury instruction that the jury could not im- 
pose the death sentence unless it found that 
“the murder was especially heinous, atrocious 
or cruel in that involved torture or depravity of 
mind” was valid; however, it is preferable that 
juries be fully instructed as to the definition of 
these terms. Hartman v. State, 896 S.W.2d 94, 
1995 Tenn. LEXIS 71 (Tenn. 1995). 

Jury instructions are critical in enabling the 
jury to make a sentencing determination that is 
demonstrably reliable. To insure this reliability, 
the jury must be given specific instructions on 
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those circumstances offered by the capital de- 
fendant as justification for a sentence less than 
death. In this regard, the party desiring such 
an instruction must submit the requested in- 
struction in writing to the trial court. State v. 
Odom, 928 S.W.2d 18, 1996 Tenn. LEXIS 360 
(Tenn. 1996), rehearing denied, — S.W.2d —, 
1996 Tenn. LEXIS 570 (Tenn. Sept. 9, 1996). 

T.C.A. § 39-13-204(e)(1) is profoundly signifi- 
cant. It requires that the instructions be 
drafted so that when they are considered by the 
jury, the statutory mitigating circumstances 
are indistinguishable from the nonstatutory 
mitigating circumstances. State v. Odom, 928 
S.W.2d 18, 1996 Tenn. LEXIS 360 (Tenn. 1996), 
rehearing denied, — S.W.2d —, 1996 Tenn. 
LEXIS 570 (Tenn. Sept. 9, 1996). 

If the statutory mitigating circumstances are 
submitted to the jury in writing as T.C.A. 
§ 39-13-204 requires, then any other mitigat- 
ing circumstances raised by the evidence and 
proffered by a defendant as having mitigating 
value must, upon defendant’s timely and 
proper request, also be submitted to the jury in 
writing. As a corollary, the trial court is prohib- 
ited from revealing to the jury that a request 
was made, nor should the trial judge identify 
the party making the request. State v. Odom, 
928 S.W.2d 18, 1996 Tenn. LEXIS 360 (Tenn. 
1996), rehearing denied, — S.W.2d —, 1996 
Tenn. LEXIS 570 (Tenn. Sept. 9, 1996). 

Trial court properly refused to give defen- 
dant’s proposed instructions on nonstatutory 
mitigating circumstances because they left the 
impression that the judge made findings of fact 
in violation of the Tennessee Constitution, and, 
by their specificity, they were impermissibly 
distinguishable from the statutory mitigating 
circumstances. State v. Hodges, 944 S.W.2d 
346, 1997 Tenn. LEXIS 234 (Tenn. 1997), re- 
hearing denied, — S.W.3d —, 1997 Tenn. 
LEXIS 265 (Tenn. 1997), cert. denied, State v. 
Hodges, 522 U.S. 999, 118 S. Ct. 567, 139 L. Ed. 
2d 407, 1997 U.S. LEXIS 7140 (1997). 

Charge to the jury to consider only “proven” 
mitigating circumstances was erroneous; how- 
ever, because it was given contextual meaning 
by subsequent explanatory instructions, the 
error was harmless. State v. Hodges, 944 
S.W.2d 346, 1997 Tenn. LEXIS 234 (Tenn. 
1997), rehearing denied, — S.W.3d —, 1997 
Tenn. LEXIS 265 (Tenn. 1997), cert. denied, 
State v. Hodges, 522 U.S. 999, 118 S. Ct. 567, 
139 L. Ed. 2d 407, 1997 U.S. LEXIS 7140 
(1997). 

Jury instruction that complied with the re- 
quirements of T.C.A. § 39-13-204(g)(1) fully 
satisfied Eighth Amendment concerns. State v. 
Hall, 8 S.W.3d 593, 1999 Tenn. LEXIS 585 
(Tenn. 1999), rehearing denied, — S.W.3d —, 
1999 Tenn. LEXIS 688 (Tenn. Dec. 27, 1999), 
cert. denied, Hall v. Tennessee, 531 U.S. 837, 
121 S. Ct. 98, 148 L. Ed. 2d 57, 2000 U.S. 
LEXIS 5346 (2000). 
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The trial court was not required to give an 
additional unanimity instruction as to the par- 
ticular theory supporting the “especially hei- 
nous, atrocious, or cruel” aggravating circum- 
stance, because its general unanimity 
instruction with regard to the aggravating cir- 
cumstance as a whole was adequate. State v. 
Keen, 31 S.W.3d 196, 2000 Tenn. LEXIS 565 
(Tenn. 2000), cert. denied, Keen v. Tennessee, 
532: U.S. 907, 121.8, .Ct.: 1233, 149 L. Ed. 2d 
142, 2001 U.S. LEXIS 2043 (2001). 

Because the evidence supporting the torture 
prong of the “heinous, atrocious, or cruel” ag- 
gravating circumstance was composed entirely 
of circumstantial evidence, as the jury had to 
infer from other evidence presented to them 
that victim suffered severe mental and physical 
pain, the trial court was required to instruct 
the jury on the weighing of circumstantial 
evidence. State v. Keen, 31 S.W.3d 196, 2000 
Tenn. LEXIS 565 (Tenn. 2000), cert. denied, 
Keen v. Tennessee, 532 U.S. 907, 121 S. Ct. 
1233, 149 L. Ed. 2d 142, 2001 U.S. LEXIS 20438 
(2001). 

Even though the trial court erred by instruct- 
ing the jury as two separate aggravating cir- 
cumstances that defendant had killed the vic- 
tim both while he had a substantial role in her 
committing her kidnapping and while he had a 
substantial role in committing her husband’s 
murder, rather than instructing the jury on a 
single aggravating circumstance, the error was 
harmless where the jury had ample evidence to 
support two other aggravating circumstances. 
State v. Willis, 496 S.W.3d 653, 2016 Tenn. 
LEXIS 405 (Tenn. July 6, 2016), cert. denied, 
Willis v. Tennessee, 197 L. Ed. 2d 466, 137 S. 
Ct. 1224, — U.S. —, 2017 U.S. LEXIS 1710 
(U.S. Mar. 6, 2017). 


23. Applicability of Prior Law. 

T.C.A. § 40-35-117 does not govern the issue 
whether changes in capital sentencing by the 
1989 amendments, as contained in T.C.A. § 39- 
13-204, apply to persons who committed of- 
fenses prior to November 1, 1989; rather the 
controlling provision is T.C.A. § 39-11-112. 
Thus, since the amendments did not provide for 
a lesser penalty, but merely changed the proce- 
dures to be followed at the sentencing hearing, 
where the offense occurred prior to the amend- 
ments, a jury instruction under the pre-1989 
law was appropriate. State v. Smith, 893 
S.W.2d 908, 1994 Tenn. LEXIS 278 (Tenn. 
1994), rehearing denied, 893 S.W.2d 908, 1995 
Tenn. LEXIS 48 (Tenn. 1995), cert. denied, 
Smith v. Tennessee, 516 U.S. 829, 116 S. Ct. 99, 
133 L. Ed. 2d 58, 1995 U.S. LEXIS 5601 (1995). 

Under current law, a sentencing hearing may 
be conducted to determine whether the sen- 
tence should be life imprisonment or life im- 
prisonment without the possibility of parole, 
even if the state does not seek the death pen- 
alty. Under prior law, a penalty hearing was 
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sought only if the state sought the death pen- 
alty. State v. Bland, 958 S.W.2d 651, 1997 Tenn. 
LEXIS 587 (Tenn. 1997), cert. denied, Bland v. 
Tennessee, 523 U.S. 1083, 118 S. Ct. 1536, 140 
L. Ed. 2d 686, 1998 U.S. LEXIS 2690 (1998). 

If a murder was committed prior to the 1989 
amendment of the statute, it is error to instruct 
the jury in accordance with the amended por- 
tion of the statute defining aggravating circum- 
stances since the amendment was a substan- 
tive one which imposes not a different level of 
proof on the state but different factors of proof. 
State v. Cauthern, 967 S.W.2d 726, 1998 Tenn. 
LEXIS 161 (Tenn. 1998), cert. denied, Cauthern 
v. Tennessee, 525 U.S. 967, 119 S. Ct. 414, 142 
L. Ed. 2d 336, 1998 U.S. LEXIS 6941 (1998). 

The jury was properly charged as to the 
aggravating circumstance as defined by the 
pre-1989 statute, where the defendant mur- 
dered the victims in 1988 prior to the effective 
date of the 1989 revisions. State v. Blanton, 975 
S.W.2d 269, 1998 Tenn. LEXIS 352 (Tenn. 
1998), rehearing denied, — S.W.2d —, 1998 
Tenn. LEXIS 478 (Tenn. Sept. 8, 1998), cert. 
denied, Blanton v. Tennessee, 525 U.S. 1180, 
119 S. Ct. 1118, 143 L. Ed. 2d 113, 1999 U.S. 
LEXIS 1585 (1999). 

Court’s erroneous application of the 1998 
amendment to T.C.A. § 39-13-204 in defen- 
dant’s 1992 felony murder case was not harm- 
less where it led directly to the prosecution’s 
introduction of detailed and graphic evidence of 
prior violent felonies committed by defendant. 
The law as it existed at the time of the offense 
prohibited such evidence, and moreover, the 
prosecution heavily relied upon the inadmis- 
sible evidence underlying defendant’s prior 
felonies in arguing that the jury should impose 
the death penalty for defendant’s offense. State 
v. Odom, 137 S.W.3d 572, 2004 Tenn. LEXIS 
452 (Tenn. 2004). 


24. Exculpatory Evidence. 

At the sentencing hearing, defendant had the 
right to present evidence relating to the circum- 
stances of the crime or the aggravating or 
mitigating circumstances, including evidence 
that might show that defendant did not kill the 
victim, so long as it was probative on the issue 
of defendant’s punishment. State v. Teague, 897 
S.W.2d 248, 1995 Tenn. LEXIS 148 (Tenn. 
1995). 


25. Mitigating Circumstances. 

Defendant is entitled to have the jury con- 
sider all statutory and nonstatutory mitigating 
circumstances which are raised by the evi- 
dence. State v. Harris, 839 S.W.2d 54, 1992 
Tenn. LEXIS 348 (Tenn. 1992), rehearing de- 
nied, — S.W.2d —, 1992 Tenn. LEXIS 557 
(Tenn. Sept. 8, 1992), cert. denied, Harris v. 
Tennessee, 507 U.S. 954, 113 S. Ct. 13868, 122 L. 
Ed. 2d 746, 1993 U.S. LEXIS 1703 (1993). 

Subsections (f) and (h) did not cause the 
jurors to be misled or prevent them, as indi- 
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viduals, from giving effect to defendant’s miti- 
gating evidence when deciding the ultimate 
question of an appropriate punishment. State v. 
Smith, 857 S.W.2d 1, 1993 Tenn. LEXIS 149 
(Tenn. 1993), rehearing denied, — S.W.2d —, 
1993 Tenn. LEXIS 248 (Tenn. June 28, 1993), 
cert. denied, Smith v. Tennessee, 510 U.S. 996, 
114 8. Ct. 561, 126 L. Ed. 2d 461, 1993 USS. 
LEXIS 7408 (1993), cert. denied, Tennessee v. 
Bane, 510 U.S. 1040, 114 S. Ct. 682, 126 L. Ed. 
2d 650, 1994 U.S. LEXIS 68 (1994). 

To assure reliability in determination that 
death is appropriate punishment in a capital 
case, state must permit sentencer to make 
individualized determination on basis of char- 
acter of defendant and circumstances of crime; 
thus, defendant is entitled to present and have 
sentencer fully consider all relevant evidence in 
mitigation of sentence. State v. Howell, 868 
S.W.2d 238, 1993 Tenn. LEXIS 408 (Tenn. 
1993), cert. denied, Howell v. Tennessee, 510 
USS. 1215, 114 S. Ct. 1839, 127 L. Ed. 2d 687, 
1994 U.S. LEXIS 2487 (1994). 

Any evidence relevant to the issue of the 
defendant’s culpability should be admitted as 
mitigating circumstances during the penalty 
stage of a capital trial. Once evidence has been 
admitted as relevant on the issue of whether 
mitigating circumstances exist, the jury has the 
freedom to give independent mitigating weight 
to those aspects of a defendant’s character and 
record and to the circumstances of the offense 
as they see fit. The trial court is not free to, in 
effect, give it no weight by excluding such 
evidence from the jury’s consideration. State v. 
Odom, 928 S.W.2d 18, 1996 Tenn. LEXIS 360 
(Tenn. 1996), rehearing denied, — S.W.2d —, 
1996 Tenn. LEXIS 570 (Tenn. Sept. 9, 1996). 

Once the trial court has determined that a 
circumstance is a mitigating one, it must decide 
whether the circumstance has been “raised by 
the evidence.” The defendant has a right to 
have every issue of fact raised by the evidence 
and material to his defense submitted to the 
jury upon proper instructions by the judge. 
State v. Odom, 928 S.W.2d 18, 1996 Tenn. 
LEXIS 360 (Tenn. 1996), rehearing denied, — 
S.W.2d —, 1996 Tenn. LEXIS 570 (Tenn. Sept. 
9, 1996). 

There is no provision in the capital sentenc- 
ing scheme requiring a jury instruction that the 
state has the burden to disprove mitigating 
circumstances beyond a reasonable doubt. 
State v. Hodges, 944 S.W.2d 346, 1997 Tenn. 
LEXIS 234 (Tenn. 1997), rehearing denied, — 
S.W.3d —, 1997 Tenn. LEXIS 265 (Tenn. 1997), 
cert. denied, State v. Hodges, 522 U.S. 999, 118 
S. Ct. 567, 139 L. Ed. 2d 407, 1997 U.S. LEXIS 
7140 (1997). 

In a capital sentencing hearing, any relevant 
mitigating evidence is allowed regardless of the 
rules of evidence. Owens v. State, 13 S.W.3d 
742, 1999 Tenn. Crim. App. LEXIS 907 (Tenn. 
Crim. App. 1999), cert. denied, Owens v. Ten- 
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nessee, 531 U.S. 846, 121 S. Ct. 116, 148 L. Ed. 
2d 73, 2000 U.S. LEXIS 5474 (2000). 

Otherwise admissible evidence should not be 
excluded during a capital sentencing hearing 
based upon the fact that it is hearsay; however, 
defendant waived the issue of exclusion of miti- 
gating hearsay evidence by failing to make an 
offer of proof or to raise this assignment of error 
in a motion for a new trial. State v. Sims, 45 
S.W.3d 1, 2001 Tenn. LEXIS 349 (Tenn. 2001), 
cert. denied, Sims v. Tennessee, 534 U.S. 956, 
122 SeCwras 716 lL, he 2di270- 2001 U.S; 
LEXIS 9558 (2001). 

Fact that defendants are human beings is not 
relevant mitigating evidence in that it does not 
relate to the uniqueness of the individual de- 
fendant nor does the species of defendants bear 
on their character or prior record, or the cir- 
cumstances of the offense. State v. Dellinger, 79 
S.W.3d 458, 2002 Tenn. LEXIS 207 (Tenn. 
2002), rehearing denied, — S.W.3d —, 2002 
Tenn. LEXIS 273 (Tenn. 2002), cert. denied, 
Dellinger v. Tennessee, 537 U.S. 1090, 123 S. 
Ct. 695, 154 L. Ed. 2d 635, 2002 U.S. LEXIS 
9295 (2002). 

Rules of evidence did not govern the admis- 
sibility of evidence under T.C.A. § 39-13-204, 
as a finding that mitigating evidence was cu- 
mulative did not make such evidence inadmis- 
sible; where a witness’s hearsay testimony was 
duplicative, the trial court did not err in exclud- 
ing the evidence. State v. Austin, 87 S.W.3d 447, 
2002 Tenn. LEXIS 400 (Tenn. 2002), rehearing 
denied, — S.W.3d —, 2002 Tenn. LEXIS 537 
(Tenn. Nov. 14, 2002), cert. denied, Austin v. 
Tennessee, 538 U.S. 1001, 123 S. Ct. 1899, 155 
L. Ed. 2d 829, 2003 U.S. LEXIS 3289 (2003). 

Record did not support an instruction on the 
mitigating circumstance in T.C.A. § 39-13- 
204G)(7), i.e., the youthfulness of a defendant, 
given that petitioner was a 28-year-old high 
school graduate with an honorable discharge 
from the military. Nichols v. State, 90 S.W.3d 
576, 2002 Tenn. LEXIS 419 (Tenn. 2002). 

Statutory mitigating circumstance instruc- 
tion under T.C.A. § 39-13-204G)(7) regarding 
youthfulness of a defendant was not applicable 
to a death row inmate who was twenty-eight 
years old, a high school graduate, and described 
as bright; there was no evidence to support 
such an instruction, and thus counsel’s failure 
to request such instruction was not deficient 
performance. Nichols v. Bell, 440 F. Supp. 2d 
730, 2006 U.S. Dist. LEXIS 50972 (E.D. Tenn. 
2006). 

Statutory mitigating circumstance instruc- 
tion under T.C.A. § 39-13-204(G) regarding the 
alleged substantial impairment of a defendant 
was given during the penalty phase of a murder 
trial of a death row inmate; thus, the inmate’s 
claim of ineffective assistance of counsel for 
failure to request such instruction was frivo- 
lous. Nichols v. Bell, 440 F. Supp. 2d 730, 2006 
U.S. Dist. LEXIS 50972 (E.D. Tenn. 2006). 
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District court did not err in denying a writ of 
habeas corpus under 28-U.S.C. § 2254 to a 
death-sentenced Tennessee prisoner who was 
convicted of hiring an individual to murder her 
husband; although prisoner argued that she 
received ineffective assistance of counsel when 
trial counsel failed to overcome the state’s hear- 
say objection to testimony of one of her penalty- 
phase witnesses which would have been admis- 
sible under earlier law, the failure was not 
prejudicial because the testimony would not 
have established the kind of extreme abuse 
that could have made the prisoner less culpable 
in the eyes of the jury. Owens v. Guida, 549 F.3d 
399, 2008 FED App. 440P, 2008 U.S. App. 
LEXIS 24987 (6th Cir. Dec. 9, 2008), rehearing 
denied, — F.3d —, — FED App. (6th Cir.) —, 
2009 U.S. App. LEXIS 24169 (6th Cir. Feb. 25, 
2009), cert. denied, Owens v. Steele, 558 U.S. 
879, 130 S. Ct. 281, 175 L. Ed. 2d 1385, 2009 
U.S. LEXIS 5960 (U.S. 2009). 


26. —Mental Problems. 

The qualifiers “extreme” and “substantially” 
used in the provisions pertaining to the miti- 
gating circumstances of mental or emotional 
disturbance or mental impairment do not un- 
constitutionally limit the sentencers to a stan- 
dard that precludes consideration of evidence of 
defendant’s mental and intellectual problems. 
State v. Smith, 893 S.W.2d 908, 1994 Tenn. 
LEXIS 278 (Tenn. 1994), rehearing denied, 893 
S.W.2d 908, 1995 Tenn. LEXIS 48 (Tenn. 1995), 
cert. denied, Smith v. Tennessee, 516 U.S. 829, 
116.8. Ct. 99, 1338 L... Ed: 2d%53,, 1995) U.S: 
LEXIS 5601 (1995). 

Counsel was ineffective in a capital case 
where — due to his errors — instructions 
permitting the jury to consider that the defen- 
dant suffered from a mental disease, or that the 
murder was committed while the defendant 
was under extreme mental disturbance, were 
rejected. Brimmer v. State, 29 S.W.3d 497, 1998 
Tenn. Crim. App. LEXIS 984 (Tenn. Crim. App. 
1998). 

Where the prosecution failed to disclose wit- 
ness statements and reports supporting a de- 
fendant’s assertion that the defendant suffered 
from acute psychosis caused by drug addiction, 
while the likelihood that the suppressed evi- 
dence would have affected the jury’s finding 
with regard to the defendant’s insanity defense 
was remote, the suppressed evidence was po- 
tentially material to the defendant’s sentence 
of death; in considering the death penalty, the 
jury was required under former T.C.A. § 39-2- 
203G)(8) (repealed; now T.C.A. § 39-13- 
2044)(8)) to consider whether the defendant’s 
capacity to appreciate the wrongfulness of the 
defendant’s conduct was substantially im- 
paired by a mental condition which substan- 
tially affected the defendant’s judgment, even 
though the mental condition was insufficient to 
establish a defense. Cone v. Bell, 556 U.S. 449, 
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129 S. Ct. 1769, 173 L. Ed. 2d 701, 2009 U.S. 
LEXIS 3298 (Apr. 28, 2009). 

Inmate’s claim that he was ineligible for the 
death penalty under T.C.A. § 39-13-203 did not 
qualify as an actual innocence claim under 
T.C.A. § 40-30-117(a)(2) as: (1) to qualify as 
actually innocent, the inmate had to show ac- 
tual innocence of the underlying crimes; (2) 
there was no separate offense in Tennessee for 
capital murder; (3) the inmate had pled guilty 
to first-degree murder under T.C.A. § 39-13- 
202; and (4) under T:C.A. § 39-13-204(i), the 
death penalty was a sentencing consideration 
for first-degree murder. Keen v. State, 398 
S.W.3d 594, 2012 Tenn. LEXIS 932 (Tenn. Dec. 
20, 2012), cert. denied, Keen v. Tennessee, 187 
L. Ed. 2d 120, 1384 S. Ct. 176, — U.S. —, 2013 
U.S. LEXIS 7234 (U.S. Oct. 7, 2018). 

Counsel was ineffective for failing to present 
psychological mitigating evidence during sen- 
tencing, and therefore defendant’s death sen- 
tence was vacated and the case was remanded 
for a new capital sentencing hearing, where 
counsel possessed several decades worth of 
Tennessee Department of Correction records 
that habitually characterized defendant as 
mentally ill, including his diagnosis of schizo- 
phrenia. Post-conviction counsel’s experts 
opined that defendant had the reasoning skills 
of a nine or ten-year-old, they believed that 
records showed that his brain had atrophied, 
and described his social and emotional develop- 
ment as stunted. Davidson v. State, 453 S.W.3d 
386, 2014 Tenn. LEXIS 918 (Tenn. Nov. 17, 
2014), cert. denied, Davidson v. Tennessee, 191 
L. Ed. 2d 768, 135 S. Ct. 1897, — U.S. —, 2015 
U.S. LEXIS 2976 (U.S. 2015). 


27. —Disadvantaged Background. 

Evidence of a defendant’s background and 
character are considered relevant because de- 
fendants who come from a disadvantaged back- 
ground or who have emotional and/or mental 
problems may be less culpable than defendants 
who have no such excuse. State v. Odom, 928 
S.W.2d 18, 1996 Tenn. LEXIS 360 (Tenn. 1996), 
rehearing denied, — S.W.2d —, 1996 Tenn. 
LEXIS 570 (Tenn. Sept. 9, 1996). 


28. Residual Doubt. 

By definition, residual doubt is established 
by proof that casts doubt on the defendant’s 
guilt; it is not limited to proof that mitigates the 
defendant’s culpability for the crime. State v. 
Hartman, 42 S.W.3d 44, 2001 Tenn. LEXIS 350 
(Tenn. 2001). 

Trial court erred in refusing to admit defen- 
dant’s proffered evidence relevant to establish- 
ing residual doubt as a mitigating circum- 
stance. State v. Hartman, 42 S.W.3d 44, 2001 
Tenn. LEXIS 350 (Tenn. 2001). 

Studies show that residual doubt is one of the 
most compelling mitigating circumstances a 
capital defendant can establish to improve the 
defendant’s chances of receiving a life sentence. 
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State v. Hartman, 42 S.W.3d 44, 2001 Tenn. 
LEXIS 350 (Tenn. 2001). 

Polygraph results are inadmissible to estab- 
lish residual doubt about the defendant’s guilt. 
State v. Hartman, 42 S.W.3d 44, 2001 Tenn. 
LEXIS 350 (Tenn. 2001). 

Although the inmate challenged counsel’s 
failure to appeal the instruction that residual 
doubt was not a mitigating circumstance when 
residual doubt was the main theme of his 
sentencing trial, the inmate did not testify in 
his own defense at trial and he failed to note 
any particular evidence supporting a residual 
doubt instruction. The trial court did not err in 
denying the requested residual doubt instruc- 
tion and that, even if the evidence supported 
such an instruction, its omission was harmless 
in view of the trial court’s general instruction 
encompassing any lingering doubt of the peti- 
tioner’s guilt. Sutton v. Bell, 683 F. Supp. 2d 
640, 2010 U.S. Dist. LEXIS 5292 (E.D. Tenn. 
Jan. 22, 2010). 


29. Evidence Admissible. 

Photographs of the victim’s body were prop- 
erly admitted during the penalty phase because 
they were relevant to prove that the murder 
was especially heinous, atrocious, or cruel in 
that it involved torture or depravity of mind. 
State v. Middlebrooks, 840 S.W.2d 317, 1992 
Tenn. LEXIS 563 (Tenn. 1992), cert. dismissed, 
Tennessee v. Middlebrooks, 510 U.S. 124, 114S. 
Ct. 651, 126 L. Ed. 2d 555, 1993 U.S. LEXIS 
7942 (1993), cert. denied, Tennessee v. Middle- 
brooks, 510 U.S. 1064, 114S. Ct. 740, 126 L. Ed. 
2d 702, 1994 U.S. LEXIS 402 (1994), super- 
seded by statute as stated in, State v. Banks, 
271 S.W.3d 90, 2008 Tenn. LEXIS 963 (Tenn. 
2008); State v. Smith, 868 S.W.2d 561, 1993 
Tenn. LEXIS 410 (Tenn. 1993), rehearing de- 
nied, — S.W.2d —, 1994 Tenn. LEXIS 2 (1994), 
cert. denied, Smith v. Tennessee, 513 U.S. 960, 
115 S. Ct. 417,130 L, Ed. 2d 333, 1994.U.S. 
LEXIS 7536 (1994). 

T.C.A. § 39-13-204(c), the evidentiary stan- 
dard used during sentencing, does not violate 
the due process or confrontation clauses of the 
fifth and sixth amendments. State v. Berry, 141 
S.W.3d 549, 2004 Tenn. LEXIS 659 (Tenn. 
2004), writ denied, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 214 (Tenn. Crim. App. Mar. 
23, 2016). 

The state was allowed to introduce evidence 
of the defendant’s conviction and sentence for 
first degree murder in a prior case concerning 
the same set of facts (but which was reversed) 
at the sentencing phase of his trial, even 
though he was not directly involved in any 
threat or act of violence against the victim. 
State v. Smith, 857 S.W.2d 1, 1993 Tenn. LEXIS 
149 (Tenn. 1993), rehearing denied, — S.W.2d 
—, 19938 Tenn. LEXIS 248 (Tenn. June 28, 
1993), cert. denied, Smith v. Tennessee, 510 
U.S. 996, 1148S. Ct. 561, 126 L. Ed. 2d 461, 1993 
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U.S. LEXIS 7408 (1993), cert. denied, Tennes- 
see v. Bane, 510 U.S. 1040, 114 S. Ct. 682, 126 
L. Ed. 2d 650, 1994 U.S. LEXIS 63 (1994). 

Court did not abuse its discretion in admit- 
ting two photographs of the victim in the sen- 
tencing phase of defendant’s felony murder 
case where the first photograph, which was 
three-by-five inches in size, showed the victim 
in the back seat floorboard of her car and the 
multiple stab wounds and bleeding she suf- 
fered. The second photograph, which was also 
three-by-five inches in size, showed the victim 
on the floorboard with her head facing the rear 
of the car and a rolled up check in her hand; in 
sum, the photographs were relevant for the 
prosecution to show the “nature and circum- 
stances” of the crime, i.e., the position of the 
victim’s body, the location of the offense, the 
defendant’s actions, and the injuries suffered 
by the victim. State v. Odom, 137 S.W.3d 572, 
2004 Tenn. LEXIS 452 (Tenn. 2004). 

It was not an error for the trial court to allow 
the state to read into the sentencing record the 
former testimony of two witnesses, each of 
whom testified at defendant’s first trial that he 
had offered to pay them to kill his wife, because 
Tenn. R. Evid. 804(b)(1) did not apply to the 
resentencing hearing. State v. Stephenson, 195 
S.W.3d 574, 2006 Tenn. LEXIS 454 (Tenn. 
2006). 

Trial court did not abuse its discretion in 
admitting photographs where (1) photographs 
were relevant to the issue of premeditation, to 
supplement the testimony of the medical exam- 
iner regarding the victims’ injuries, and to 
supplement testimony; and (2) the photographs 
were relevant to support the aggravating cir- 
cumstance that appellant knowingly mutilated 
the victim’s body after death as alleged by the 
State. State v. Willis, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 169 (Tenn. Crim. App. Mar. 
13, 2015), affd, 496 S.W.3d 653, 2016 Tenn. 
LEXIS 405 (Tenn. July 6, 2016). 

Trial court did not abuse its discretion in 
allowing the State to introduce photographs 
depicting the face of each victim during the 
penalty phase, as they were relevant to estab- 
lishing the mass murder aggravating circum- 
stance, were not unduly gruesome or unfairly 
prejudicial in light of the other evidence pre- 
sented at the trial, and the number of photo- 
graphs was limited to one for each victim. State 
v. Clayton, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 614 (Tenn. Crim. App. Aug. 18, 2016), 
affd, — S.W.3d —, 2017 Tenn. LEXIS 723 
(Tenn. Nov. 20, 2017). 


30. Evidence Inadmissible. 

Results of a third party’s polygraph test in 
sentencing phase of capital murder case were 
not admissible since they would have no proba- 
tive value as to the issue of punishment. Irick v. 
State, 973 S.W.2d 648, 1998 Tenn. Crim. App. 
LEXIS 59 (Tenn. Crim. App. 1998), appeal 
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denied, — S.W.2d —, 1998 Tenn. LEXIS 348 
(Tenn. June 15, 1998), cert. denied, Irick v. 
Tennessee, 525 U.S. 895, 119 S. Ct. 219, 142 L. 
Ed. 2d 180, 1998 U.S. LEXIS 5976 (1998). 

In the sentencing phase of defendant’s felony 
murder case, a court erred by admitting a 
photograph of the victim of one of defendant’s 
prior crimes where the photograph was inter- 
twined with the inadmissible evidence regard- 
ing the facts and circumstances of the prior first 
degree murder. Moreover, although the state 
argued that the photograph was properly ad- 
mitted to rebut the mitigating evidence, it was 
introduced during the state’s case-in-chief and 
not during the state’s rebuttal. State v. Odom, 
137 S.W.3d 572, 2004 Tenn. LEXIS 452 (Tenn. 
2004). 

Because a prior indictment is not evidence of 
a charged offense, it cannot properly be consid- 
ered evidence of the facts and circumstances of 
a prior conviction under T.C.A. § 39-13-204(c). 
State v. Ivy, 188 S.W.3d 132, 2006 Tenn. LEXIS 
137 (Tenn. 2006), cert. denied, Ivy v. Tennessee, 
549 U.S. 914, 1278S. Ct. 258, 166 L. Ed. 2d 200, 
2006 U.S. LEXIS 6153 (2006). 

In defendant’s capital murder sentencing 
proceeding, the court properly excluded draw- 
ings purporting to show other perpetrators be- 
cause the sentencing jury was made aware that 
the police had considered other possibilities 
during the investigation; the sentencing jury 
had the opportunity to consider those facts as 
indicative of reasonable doubt and yet chose to 
impose a death sentence. State v. Rimmer, 250 
S.W.3d 12, 2008 Tenn. LEXIS 108 (Tenn. Feb. 
20, 2008), rehearing denied, — S.W.3d —, 2008 
Tenn. LEXIS 203 (Tenn. Mar. 26, 2008), cert. 
denied, Rimmer v. Tennessee, 555 U.S. 852, 129 
S. Ct. 111, 172 L. Ed. 2d 88, 77 U.S.L.W. 3200, 
2008 U.S. LEXIS 6756 (U.S. 2008). 

In defendant’s capital murder sentencing 
proceeding, the court properly excluded re- 
sidual doubt evidence because the contested 
proof would have had a negligible effect on 
whether the sentencing jury believed that de- 
fendant actually committed the first-degree 
murder, which was the key inquiry of residual 
doubt; the sentencing jury had the opportunity 
to consider the validity of the conviction. State 
v. Rimmer, 250 S.W.3d 12, 2008 Tenn. LEXIS 
108 (Tenn. Feb. 20, 2008), rehearing denied, — 
S.W.3d —, 2008 Tenn. LEXIS 203 (Tenn. Mar. 
26, 2008), cert. denied, Rimmer v. Tennessee, 
555 U.S. 852, 129 S. Ct. 111, 172 L. Ed. 2d 88, 
77 U.S.L.W. 3200, 2008 U.S. LEXIS 6756 (U.S. 
2008). 

In defendant’s capital murder sentencing 
proceeding, the court properly excluded evi- 
dence of defendant’s mother regarding extor- 
tion by the victim of defendant’s mother for the 
victim’s dismissal of a rape charge against 
defendant because defendant ultimately 
pleaded guilty to the rape and also to burglary 
and aggravated assault; a court of competent 
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jurisdiction approved the plea and defendant 
served his sentence fully without any collateral 
challenge to the judgment. State v. Rimmer, 
250 S.W.3d 12, 2008 Tenn. LEXIS 108 (Tenn. 
Feb. 20, 2008), rehearing denied, — S.W.3d —, 
2008 Tenn. LEXIS 203 (Tenn. Mar. 26, 2008), 
cert. denied, Rimmer v. Tennessee, 555 U.S. 
moe, 12015. Cw 10d, 8172 "Le Edi 2d*88; ‘77 
U.S.L.W. 3200, 2008 U.S. LEXIS 6756 (U.S. 
2008). 

Trial court did not err by refusing to allow 
defendant to introduce evidence regarding the 
cost of imposing the death penalty compared to 
the cost associated with imprisoning an indi- 
vidual for life; evidence of the expense associ- 
ated with implementing the death penalty bore 
no relation to defendant or his crimes, and as 
such, it was irrelevant. State v. Davidson, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 164 
(Tenn. Crim. App. Mar. 10, 2015), affd, 509 
S.W.3d 156, 2016 Tenn. LEXIS 913 (Tenn. Dec. 
19, 2016). 


31. Resentencing. 

Where the only remaining aggravating cir- 
cumstance could not be considered upon re- 
mand, it followed that under state law, the 
defendant could not be sentenced to death; his 
sentence was set at life imprisonment. State v. 
Branam, 855 S.W.2d 563, 1993 Tenn. LEXIS 
197 (Tenn. 1993). 


32. Alternate Jurors. 

Defendant’s convictions for first-degree mur- 
der, attempted first-degree murder, and aggra- 
vated arson were proper because the trial court 
did not err by replacing an ill juror with an 
alternate juror following the conclusion of the 
guilt phase but prior to the beginning of sen- 
tencing deliberations in his capital trial. The 
trial court’s decision to replace an ill juror with 
a non-discharged alternate juror did not appear 
to constitute a plain error under T.C.A. § 39- 
13-204(a). State v. Hester, 324 S.W.3d 1, 2010 
Tenn. LEXIS 897 (Tenn. Oct. 5, 2010), cert. 
denied, Hester v. Tennessee, 179 L. Ed. 2d 896, 
563 U.S. 939, 1381S. Ct. 2096, 2011 U.S. LEXIS 
3140 (U.S. 2011), superseded by statute as 
stated in, State v. Wilson, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 126 (Tenn. Crim. App. 
Feb. 13, 2013). 


33. Closing Argument. 

The trial court properly followed the proce- 
dure set forth in T.C.A. § 39-13-204(d), when, 
after defendant presented his proof, it asked 
each party if they wanted to present anything 
more and both parties responded that they did 
not. State v. Bell, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 508 (Tenn. Crim. App. May 
30, 2014), affd, 512 S.W.3d 167, 2015 Tenn. 
LEXIS 720 (Tenn. Sept. 10, 2015), affd, 480 
S.W.3d 486, 2015 Tenn. LEXIS 1087 (Tenn. 
Sept. 10, 2015). 
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Defendant was properly convicted and sen- 
tenced to death for first degree felony murder 
because the trial court did not fail to allow 
defense counsel to make a closing argument as 
the record indicated that defense counsel 
waived the opportunity to make a closing argu- 
ment at the conclusion of the sentencing hear- 
ing. State v. Bell, 480 S.W.3d 486, 2015 Tenn. 
LEXIS 720 (Tenn. Sept. 10, 2015), cert. denied, 
Bell v. Tennessee, 195 L. Ed. 2d 221, 136 S. Ct. 
2006, — U.S. —, 2016 U.S. LEXIS 3192 (U.S. 
2016). 


34, Sentence Upheld. 

Defendant’s various challenges to the death 
penalty had already been held without merit, 
he lacked standing to object to the application 
of certain circumstances that were not sought 
or found in his case, and he had prior convic- 
tions; the sentence was upheld. State v. 
Hawkins, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 700 (Tenn. Crim. App. Aug. 28, 2015), 
affd, 519 S.W.3d 1, 2017 Tenn. LEXIS 272 
(Tenn. May 1, 2017), cert. denied, Hawkins v. 
Tennessee, 199 L. Ed. 2d 288, 138 S. Ct. 388, 
2017 U.S. LEXIS 6432 (U.S. Oct. 30, 2017). 

Petitioner’s two consecutive life sentences to 
run concurrently with nine fifteen-year sen- 
tences did not violate Miller v. Alabama be- 
cause neither the individual sentences nor the 
effective sentence was mandatory, as the trial 
court required to give individualized consider- 
ation to both the offender, including his youth, 
and the offense when crafting petitioner’s effec- 
tive sentence. Lowe-Kelley v. State, 2016 Tenn. 
Crim. App. LEXIS 143 (Tenn. Crim. App. Feb. 
24, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 488 (Tenn. June 23, 2016). 

Defendant was not entitled to relief from the 
trial court’s imposition of consecutive sentenc- 
ing because there was no statutory violation, 
even though the State did not give notice, 
because it was not seeking life without possi- 
bility of parole for the instant crime and the 
trial court did not analyze the statutory aggra- 
vating factors. State v. Hall, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 221 (Tenn. Crim. App. 
Mar. 29, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 599 (Tenn. Aug. 17, 2016). 

In a case where defendant was convicted of 
first degree felony murder during perpetration 
of aggravated child abuse or neglect, trial coun- 
sel was not ineffective in failing to object to a 
sentence of life imprisonment without first 
holding a sentencing hearing as a life sentence 
was the minimum sentence allowed for first 
degree felony murder; and in failing to object to 
the trial court’s imposition of an illegal sen- 
tence because a sentence of life imprisonment 
was not an indefinite amount of time; and the 
trial court was not required to specify a term of 
years when sentencing a defendant to life im- 
prisonment. Blake v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 554 (Tenn. Crim. App. 
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July 27, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 896 (Tenn. Nov. 22, 2016). ¢ 


39-13-205. Waiver of jury trials of first degree murder. 


(a) In trials of first degree murder, the defendant, with the advice of the 
defendant’s attorney and the consent of the court and district attorney general, 
may waive the right to a jury to determine guilt, in which case the trial judge 
shall determine guilt; provided, that such waiver will not affect the defendant’s 
right to ajury to determine punishment, if the defendant is found guilty of first 
degree murder. 

(b) After a verdict of first degree murder is found, the defendant, with the 
advice of the defendant’s attorney and the consent of the court and the district 
attorney general, may waive the right to have a jury determine punishment, in 
which case the trial judge shall determine punishment as provided by this 
part. 

(c) Reference to a jury in § 39-13-204 shall apply to a judge if the jury is 


waived. 


History. 
Acts 1989, ch. 591, § 1; T.C.A., § 39-13-204; 
Acts 1990, ch. 1038, § 3. 


Compiler’s Notes. 

Former § 39-13-205, concerning review of 
death sentence, was transferred to § 39-13-206 
in 1990. 


Cross-References. 
First degree murder, § 39-13-202. 


Law Reviews. 

Special Project: Criminal Procedure as De- 
fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691 (1977). 

Theology in the Jury Room: Religious Discus- 
sion as “Extra Material” in the Course of Capi- 
tal Punishment Deliberations, 55 Vand. L. Rev. 
127 (2002). 


NOTES TO DECISIONS 


Analysis 


1. Death Penalty. 
2. Jury Determination 
Waived. 


1. Death Penalty. 

Under Tennessee law, the state is free to seek 
the death penalty following entry of a guilty 
plea, and accordingly, defendant’s assertion 
that the state violated his constitutional rights 
by seeking the death penalty after he rejected 
the plea offer and exercised his right to a jury 
trial was without merit. State v. Mann, 959 
S.W.2d 5038, 1997 Tenn. LEXIS 608 (Tenn. 
1997), rehearing denied, — S.W.2d —, 1998 
Tenn. LEXIS 53 (Tenn. Feb. 17, 1998), cert. 
denied, Mann v. Tennessee, 524 U.S. 956, 118 S. 
Ct. 2376, 141 L. Ed. 2d 743, 1998 U.S. LEXIS 
4345 (1998), writ denied, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 619 (Tenn. Crim. App. 
Aug. 6, 2007). 


Required Unless 


2. Jury Determination Required Unless 
Waived. 

Defendant had a state-created liberty inter- 
est in having a jury determine whether he 
should be sentenced to life imprisonment or 
death; thus, an appellate court could not limit 
an unconstitutionally vague instruction on ag- 
gravating circumstances, reweigh the aggra- 
vating and mitigating factors, and itself impose 
a death sentence without depriving defendant 
of a right guaranteed under the 14th amend- 
ment. The constitutional error in defendant’s 
sentence could only be cured through a new 
sentencing hearing before a jury, or upon a 
determination that such error was harmless 
beyond a reasonable doubt. Rickman v. Dutton, 
854 F. Supp. 1305, 1994 U.S. Dist. LEXIS 5666 
(M.D. Tenn. 1994). 


39-13-206. Appeal and review of death sentence. 


(a)(1) Whenever the death penalty is imposed for first degree murder and 


327 OFFENSES AGAINST PERSON 39-13-206 


when the judgment has become final in the trial court, the defendant shall 
have the right of direct appeal from the trial court to the court of criminal 
appeals. The affirmance of the conviction and the sentence of death shall be 
automatically reviewed by the Tennessee supreme court. Upon the affir- 
mance by the court of criminal appeals, the clerk shall docket the case in the 
supreme court and the case shall proceed in accordance with the Tennessee 

Rules of Appellate Procedure. 

(2) If the defendant has been convicted of first degree murder and 
sentenced to death and appeals that conviction and sentence, the record as 
to guilt and sentence shall be expeditiously filed with the court of criminal 
appeals within the time limit provision of Tennessee Rules of Appellate 
Procedure, Rules 24 and 25. If the defendant has been convicted of first 
degree murder and sentenced to death, but does not appeal the conviction of 
first degree murder, then the trial court shall certify, within ninety (90) days 
after the judgment has become final, the record relating to punishment, and 
the record shall be transmitted by the clerk of the trial court to the court of 
criminal appeals. If the defendant has been convicted of other crimes at the 
same trial where a death sentence is imposed, the court of criminal appeals 
shall have authority to review by direct appeal the other crimes, if appealed 
by the defendant with the conviction of first degree murder and sentence of 
death. 

(b) The appeal of the conviction of first degree murder and the review of the 
sentence of death shall have priority over all other cases and shall be heard 
according to the rules promulgated by the Tennessee supreme court. The 
reviewing courts shall first consider any errors assigned and then the courts 
shall review the sentence of death. 

(c)(1) In reviewing the sentence of death for first degree murder, the 

reviewing courts shall determine whether: 

(A) The sentence of death was imposed in any arbitrary fashion; 

(B) The evidence supports the jury’s finding of statutory aggravating 
circumstance or circumstances; 

(C) The evidence supports the jury’ finding that the aggravating 
circumstance or circumstances outweigh any mitigating circumstances; 
and 

(D) The sentence of death is excessive or disproportionate to the penalty 
imposed in similar cases, considering both the nature of the crime and the 
defendant. 

(2) The Tennessee supreme court may promulgate rules as it deems 
appropriate to establish such procedures as are necessary to enable the 
reviewing courts to properly review the death sentence. 

(d) In addition to its other authority regarding correction of errors, the court 
of criminal appeals and the Tennessee supreme court, in reviewing the death 
sentence for first degree murder, are authorized to: 

(1) Affirm the sentence of death; or 

(2) Modify the punishment to imprisonment for life without possibility of 
parole or imprisonment for life. 

(e) In the event that any provision of §§ 39-13-202 — 39-13-205 or this 
section, or the application of the sections, to any individual or circumstance is 
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held to be invalid or unconstitutional so as to permanently preclude a sentence 
of death as to that individual, the court having jurisdiction over the individual 
previously sentenced to death shall cause the individual to be brought before 
the proper court, which shall, following a sentencing hearing conducted in 


accordance with § 39-13-207, sentence the person to imprisonment for life 


without possibility of parole or imprisonment for life. 


History. 

Acts 1989, ch. 591, § 1; T.C.A., § 39-13-205; 
Acts 1990, ch. 1038, § 3; 1992, ch. 952, § 5; 
1993, ch. 473, §§ 11, 12. 


Compiler’s Notes. 

Former § 39-13-206, concerning second de- 
gree murder, was transferred to § 39-13-210 in 
1990. 

Acts 1992, ch. 952, § 15 provided that the 
amendments by that act apply to all matters as 
to which a notice of appeal is filed from and 
after May 1, 1992. 

Acts 1993, ch. 473, § 16 provided that the 
amendments by that act apply to all offenses 
committed on or after July 1, 1993. 


Cross-References. 

Criminal Sentencing Reform Act, title 40, ch. 
35: 

First degree murder, § 39-13-202. 


Rule Reference. 

This section is referred to in Rule 12 and Rule 
39 of the Rules of the Supreme Court of Ten- 
nessee. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 32.49, 33.100, 33.102. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 46, 49; 14 Tenn. Juris., 
Homicide, §§ 4, 59; 14 Tenn. Juris., Indict- 
ments, Informations and Presentments, § 19; 
15 Tenn. Juris., Instructions, § 15. 


Law Reviews. 

Adjudicating Claims of Innocence for the 
Capitally Condemned in Tennessee: Embracing 
a Truth Forum (Dwight Aarons), 76 Tenn. L. 
Rev. 511 (2009). 


Breaking the Frame: Responding to Gang 
Stereotyping in Capital Cases (John M. Hage- 
dorn, Ph.D.and Bradley A. MacLean, Esq.), 42 
U. Mem. L. Rev. 1027 (2012). 

Capital Prejudice (J. Richard Broughton), 43 
U. Mem. L. Rev. 135 (2012). 

Capital Punishment and the Marshall Hy- 
pothesis: Reforming a Broken System of Pun- 
ishment, 80 Tenn. L. Rev. 411 (20138). 

Death by Election (Daniel J. Foley), 37 No. 12 
Tenn. B.J. 12 (2001). . 

Defending Life in Tennessee Death Penalty 
Cases (Roy B. Herron), 51 Tenn. L. Rev. 681 
(1984). 

Pretend Justice—Defense Representation in 
Tennessee Death Penalty Cases, (William P. 
Redick, Jr., Bradley A. Maclean, and M. Shane 
Truett), 38 U. Mem. L. Rev. 303 (2008). 

Tennessee’s Death Penalty: An Overview of 
the Procedural Safeguards, 31 U. Mem. L. Rev. 
779 (2001). 

The Competency Conundrum: Problems 
Courts Have Faced in Applying Different Stan- 
dards for Competency to be Executed, 54 Vand. 
L. Rev. 2441 (2001). 

The Marshall Hypothesis and the Rise of 
Anti-Death Penalty Judges, 80 Tenn. L. Rev. 
381 (20138). 

The Tennessee Court of Criminal Appeals: A 
Study and Analysis (Daniel J. Foley), 66 Tenn. 
L. Rev. 427 (1999). 

The Troubling Influence of Equality in Con- 
stitutional Criminal Procedure: From Brown to 
Miranda, Furman and Beyond, 54 Vand. L. Rev. 
359 (2001). 

Theology in the Jury Room: Religious Discus- 
sion as “Extra Material” in the Course of Capi- 
tal Punishment Deliberations, 55 Vand. L. Rev. 
127 (2002). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Authority of Supreme Court. 
Evidence. 

—Standard. 

—Accomplice Corroboration. 
—Sufficiency. 

. Comparative Proportionality Review. 
. Post-Conviction Relief. 

. Harmless Error. 

10. Instructions. 

11. Jury Determination Required. 
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12. Liberty Interest. 


1. Constitutionality. 

The Tennessee Death-Penalty statute is con- 
stitutional. State v. Harris, 839 S.W.2d 54, 1992 
Tenn. LEXIS 348 (Tenn. 1992), rehearing de- 
nied, — S.W.2d —, 1992 Tenn. LEXIS 557 
(Tenn. Sept. 8, 1992), cert. denied, Harris v. 
Tennessee, 507 U.S. 954, 113 S. Ct. 13868, 122 L. 
Ed. 2d 746, 1993 U.S. LEXIS 1703 (1998). 

Statutes pertaining to sentencing for first 
degree murder and appeal and review of a 
death sentence are not violative of the U.S. 
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Const., amends. 5, 6, 8, and 14, nor of Tenn. 
Const. art. I, §§ 8, 9, 16, and 17, and art. II, 
§ 2. State v. Shepherd, 902 S.W.2d 895, 1995 
Tenn. LEXIS 269 (Tenn. 1995). 


2. Authority of Supreme Court. 

Modification of a sentence of death to life 
imprisonment is purely within the province of 
the supreme court, and it is not a matter for the 
attorney general’s decision. State v. Shepherd, 
902 S.W.2d 895, 1995 Tenn. LEXIS 269 (Tenn. 
1995). 

In light of the supreme court’s statutory duty 
to review capital cases, it has jurisdiction to 
review issues raised in an appeal despite the 
defendant’s failure to timely file his motion for 
a new trial. State v. Nesbit, 978 S.W.2d 872, 
1998 Tenn. LEXIS 533 (Tenn. 1998), rehearing 
denied, — S.W.2d —, 1998 Tenn. LEXIS 700 
(Tenn. Nov. 28, 1998), cert. denied, Nesbit v. 
Tennessee, 526 U.S. 1052, 119 S. Ct. 1859, 143 
L. Ed. 2d 520, 1999 U.S. LEXIS 2382 (1999). 


3. Evidence. 

Sentence of death was not imposed in an 
arbitrary fashion as there was sufficient proof 
to uphold the jury’s finding of the aggravating 
circumstance that defendant hired codefendant 
to murder the victim; a reasonable jury could 
have found that the proffered mitigating cir- 
cumstances of residual doubt, relative culpabil- 
ity for the offense, and positive prison behavior 
were outweighed by the aggravating circum- 
stance. State v. Austin, 87 S.W.3d 447, 2002 
Tenn. LEXIS 400 (Tenn. 2002), rehearing de- 
nied, — S.W.3d —, 2002 Tenn. LEXIS 537 
(Tenn. Nov. 14, 2002), cert. denied, Austin v. 
Tennessee, 538 U.S. 1001, 123 S. Ct. 1899, 155 
L. Ed. 2d 829, 2003 U.S. LEXIS 3289 (2003). 

Evidence supported jury’s finding that aggra- 
vated circumstances were established and that 
the aggravating circumstances outweighed evi- 
dence of mitigating circumstances pursuant to 
T.C.A. § 39-13-206, because the record showed 
that the jury found that three aggravating 
circumstances had been proven beyond a rea- 
sonable doubt: (1) Defendant was previously 
convicted of one or more felonies whose statu- 
tory elements involved the use of violence to the 
person; (2) The murders were committed for the 
purpose of avoiding, interfering with, or pre- 
venting a lawful arrest of the defendant; and (3) 
The murders were knowingly committed, solic- 
ited, directed, or aided by the defendant while 
the defendant had a substantial role in commit- 
ting or attempting to commit a robbery or 
kidnapping. State v. Davis, 141 S.W.3d 600, 
2004 Tenn. LEXIS 663 (Tenn. 2004), cert. de- 
nied, Davis v. Tennessee, 125 S. Ct. 1306, 161 L. 
Ed. 2d 123, 543 U.S. 1156, 2005 U.S. LEXIS 
1599 (U.S. Feb. 22, 2005). 

Defendant’s sentences of death were not im- 
posed in an arbitrary fashion because: (1) the 
jury unanimously determined that the state 
proved beyond a reasonable doubt that several 
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aggravating circumstances applied to each of 
the murders committed by the defendant and 
that these aggravating circumstances out- 
weighed the mitigating circumstances beyond a 
reasonable doubt; and (2) the sentencing hear- 
ing was conducted pursuant to the applicable 
statutory provisions and the rules of criminal 
procedure. State v. Dotson, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 584 (Tenn. Crim. App. 
June 25, 2013), affd, 450 S.W.3d 1, 2014 Tenn. 
LEXIS 694 (Tenn. Sept. 30, 2014). 

In a death penalty case in which the jury 
convicted defendant of six counts of premedi- 
tated first degree murder for killing his brother, 
three other adults, and two of his brother’s 
minor sons, the aggravating circumstances as 
to each of the murders, which included mass 
murder, murder committed to avoid being sent 
back to jail, the murders of two of his nephews, 
who were two and four years old at the time, 
and murders that were especially heinous, 
atrocious, or cruel based on the repeated stab- 
bing severe beating of defendant’s two minor 
nephews, outweighed any mitigating circum- 
stances and justified imposition of the death 
penalty. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, — U.S. —, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


4, —Standard. 

In determining whether the evidence sup- 
ports the application of an aggravating circum- 
stance, the proper standard is whether, after 
reviewing the evidence in the light most favor- 
able to the state, a rational trier of fact could 
have found the existence of the aggravating 
circumstance beyond a reasonable doubt. State 
v. Henderson, 24 S.W.3d 307, 2000 Tenn. LEXIS 
390 (Tenn. 2000), cert. denied, Henderson v. 
Tennessee, 531 U.S. 934, 121 S. Ct. 320, 148 L. 
Ed. 2d 257, 2000 U.S. LEXIS 6754 (2000), 
appeal denied, — $.W.3d —, 2005 Tenn. LEXIS 
1101 (Tenn. 2005). 


5. —Accomplice Corroboration. 

Pursuant to T.C.A. §§ 39-13-204(g), 39-13- 
206(c), there is no basis or rationale for apply- 
ing the corroboration requirement for accom- 
plice testimony to the sentencing phase of a 
capital trial. State v. Bane, 57 S.W.3d 411, 2001 
Tenn. LEXIS 540 (Tenn. 2001), cert. denied, 
Bane v. Tennessee, 534 U.S. 1115, 122 S. Ct. 
925, 151 L. Ed. 2d 888, 2002 U.S. LEXIS 557 
(2002). 


6. —Sufficiency. 

Sentencing jury’s consideration of invalid 
felony murder aggravating circumstance was 
harmless beyond a reasonable doubt where 
there was one aggravating circumstance re- 
maining, consisting of defendant’s prior felony 
convictions, and evidence supported jury’s find- 
ing of the absence of any mitigating circum- 
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stances sufficiently substantial to outweigh ag- 
gravating circumstance. State v. Howell, 868 
S.W.2d 238, 1993 Tenn. LEXIS 408 (Tenn. 
1993), cert. denied, Howell v. Tennessee, 510 
U.S. 1215, 114 S. Ct. 1339, 127 L. Ed. 2d 687, 
1994 U.S. LEXIS 2487 (1994). 

Death penalty imposed was neither arbi- 
trary, excessive or disproportionate to the pen- 
alty imposed for similar crimes; where the 
evidence showed torture and rape of the victim 
at or near the time of death. State v. Cazes, 875 
S.W.2d 253, 1994 Tenn. LEXIS 28 (Tenn. 1994), 
rehearing denied, — S.W.2d —, 1994 Tenn. 
LEXIS 107 (Tenn. Apr. 4, 1994), cert. denied, 
Cazes v. Tennessee, 513 U.S. 1086, 115 S. Ct. 
743, 1380 L. Ed. 2d 644, 1995 U.S. LEXIS 228 
(1995). 

Where the entire record in a first degree 
felony murder case provided a thorough basis 
on which the case could be reviewed, a Supreme 
Court Rule 12 report was not necessary and the 
absence of such report did not preclude ad- 
equate appellate and comparative proportion- 
ality review. State v. Smith, 893 S.W.2d 908, 
1994 Tenn. LEXIS 278 (Tenn. 1994), rehearing 
denied, 893 S.W.2d 908, 1995 Tenn. LEXIS 48 
(Tenn. 1995), cert. denied, Smith v. Tennessee, 
516 U.S. 829, 116 S: Ct. 99, 1383 L. Ed. 2d 53, 
1995 U.S. LEXIS 5601 (1995). 

Evidence was sufficient to support imposition 
of death penalty. State v. Bush, 942 S.W.2d 489, 
1997 Tenn. LEXIS 171 (Tenn. 1997), rehearing 
denied, — S.W.2d — 1997 Tenn. LEXIS 230 
(Tenn. Apr. 28, 1997), cert. denied, Bush v. 
Tennessee, 522 U.S. 953, 118 S. Ct. 376, 139 L. 
Ed. 2d 293, 1997 U.S, LEXIS 6545 (1997); State 
v. Cauthern, 967 S.W.2d 726, 1998 Tenn. LEXIS 
161 (Tenn. 1998), cert. denied, Cauthern v. 
Tennessee, 525 U.S. 967, 119 S. Ct. 414, 142 L. 
Ed. 2d 336, 1998 U.S. LEXIS 6941 (1998); State 
v. Suttles, 30 S.W.3d 252, 2000 Tenn. LEXIS 
360 (Tenn. 2000), cert. denied, Suttles v. Ten- 
nessee, 531 U.S. 967, 1218S. Ct. 401, 148 L. Ed. 
2d 310, 2000 U.S. LEXIS 7184 (2000); State v. 
Carruthers, 35 S.W.3d 516, 2000 Tenn. LEXIS 
683 (Tenn. 2000), cert. denied, Carruthers v. 
Tennessee, 533 U.S. 953, 121 S. Ct. 2600, 150 L. 
Ed. 2d 757, 2001 U.S. LEXIS 5032 (2001); State 
v. Sims, 45 S.W.3d 1, 2001 Tenn. LEXIS 349 
(Tenn. 2001), cert. denied, Sims v. Tennessee, 
534 U.S. 956, 122 S. Ct. 357, 151 L. Ed. 2d 270, 
2001 U.S. LEXIS 9558 (2001). 

Evidence was sufficient to support the aggra- 
vating circumstance found by the jury and was 
sufficient to support the jury’s finding that the 
aggravating circumstance outweighed any 
mitigating circumstances beyond a reasonable 
doubt. State v. Bland, 958 S.W.2d 651, 1997 
Tenn. LEXIS 587 (Tenn. 1997), cert. denied, 
Bland v. Tennessee, 523 U.S. 1083, 118 S. Ct. 
1536, 140 L. Ed. 2d 686, 1998 U.S. LEXIS 2690 
(1998). 

Sentence of death was not imposed in any 
arbitrary fashion, and the evidence supported 
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the jury’s finding of the statutory aggravating 
circumstances, and that the aggravating cir- 
cumstances outweighed mitigating circum- 
stances beyond a reasonable doubt. State v. 
Hall, 958 S.W.2d 679, 1997 Tenn. LEXIS 617 
(Tenn. 1997), cert. denied, Hall v. Tennessee, 
524 U.S. 941, 1185S. Ct. 2348, 141 L. Ed. 2d 718, 
1998 U.S. LEXIS 4097 (1998). 

Evidence was sufficient to support the jury’s 
finding that the murder was especially heinous, 
atrocious, or cruel, that the murder was com- 
mitted while the defendant was engaged in 
committing burglary as an aggravating circum- 
stance, and that the aggravating circumstances 
outweighed any mitigating circumstances. 
State v. Mann, 959 S.W.2d 503, 1997 Tenn. 
LEXIS 608 (Tenn. 1997), rehearing denied, — 
S.W.2d —, 1998 Tenn. LEXIS 53 (Tenn. Feb. 17, 
1998), cert. denied, Mann v. Tennessee, 524 
U.S. 956, 118 S. Ct. 2376, 141 L. Ed. 2d 743, 
1998 U.S. LEXIS 4345 (1998), writ denied, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. Aug. 6, 2007). 

Multiple aggravating circumstances based on 
identical conduct do not necessarily render a 
death sentence arbitrary. Workman v. Bell, 160 
F.3d 276, 1998 U.S. App. LEXIS 27685 (6th Cir. 
1998), cert. denied, 528 U.S. 913, 120 S. Ct. 264, 
145 L. Ed. 2d 221, 1999 U.S. LEXIS 6420 
(1999). 

Evidence that the defendant twice raped, 
both anally and vaginally, and murdered his 
own daughter by violent strangulation, was 
sufficient to support the jury’s findings of the 
statutory aggravating circumstances, that the 
ageravating circumstances outweighed miti- 
gating circumstances beyond a_ reasonable 
doubt, and the finding that death was not 
imposed in any arbitrary fashion. State v. Vann, 
976 S.W.2d 93, 1998 Tenn. LEXIS 513 (Tenn. 
1998), rehearing denied, — S.W.2d —, 1998 
Tenn. LEXIS 580 (Tenn. Oct. 19, 1998), cert. 
denied, Vann v. Tennessee, 526 U.S. 1071, 119 
S. Ct. 1467, 143 L. Ed. 2d 551, 1999 U.S. LEXIS 
2664 (1999). 

In reviewing defendant’s death sentence, the 
court determined that: (1) The sentencing hear- 
ing proceeded according to the established 
statutory and regulatory procedures; (2) A thor- 
ough review of the evidence showed that it was 
sufficient to support the jury’s findings of the 
aggravating circumstances under T.C.A. § 39- 
13-204()(2), (4)(6), and (i)(7); (8) The evidence 
was sufficient to support the jury’s finding that 
the aggravating circumstances outweighed the 
mitigating circumstances, given defendant’s 
multiple prior convictions for violent crimes, as 
well as the advance, cold-blooded planning to 
eliminate the victims as witnesses after the 
robbery; and (4) The court determined that 
defendant’s death sentence was proportionate 
to the penalty imposed in other cases. State v. 
Berry, 141 S.W.3d 549, 2004 Tenn. LEXIS 659 
(Tenn. 2004), writ denied, — S.W.3d —, 2016 
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Tenn. Crim. App. LEXIS 214 (Tenn. Crim. App. 
Mar. 23, 2016). 

In defendant’s murder case, the death pen- 
alty was properly imposed where defendant 
brutally beat, stabbed, and strangled two el- 
derly women, raped one victim as she was 
dying, and the murders were committed during 
a robbery motivated by defendant’s desire to 
obtain the means for fleeing. Defendant had a 
prior criminal history, including convictions for 
aggravated assault, robbery, and burglary, he 
cooperated minimally with authorities, ex- 
pressed no remorse about the murders, and 
despite childhood problems, defendant experi- 
enced periods of relative calm in his life when 
he was gainfully employed. State v. Leach, 148 
S.W.3d 42, 2004 Tenn. LEXIS 741 (Tenn. 2004), 
rehearing denied, — S.W.3d —, 2004 Tenn. 
LEXIS 955 (Tenn. Nov. 8, 2004), cert. denied, 
Leach v. Tennessee, 544 U.S. 966, 125 S. Ct. 
1739, 161 L. Ed. 2d 610, 2005 U.S. LEXIS 3045 
(2005). 

In accordance with the mandatory review 
required by T.C.A. § 39-13-206(c)(1), the state 
supreme court found that the evidence was 
sufficient to support a jury’s finding of aggra- 
vating circumstances, by T.C.A. § 39-13- 
204)(5), (7), to support defendant’s death sen- 
tence beyond a _ reasonable doubt after 
defendant, a gang member, was convicted of 
premeditated first-degree murder and espe- 
cially aggravated kidnapping. The jury based 
imposition of the death penalty upon two ag- 
gravating circumstances: (1) The murder was 
especially heinous, atrocious, or cruel in that it 
involved torture or serious physical abuse be- 
yond that necessary to produce death, because 
the victim was beaten and shot several times 
and had begged for his life, cried out after being 
shot, and appeared very frightened; and (2) The 
murder was knowingly committed, solicited, 


directed, or aided by defendant, while defen- » 


dant had a substantial role in committing or 
attempting to commit kidnapping, because de- 
fendant ordered other gang members to “snatch 
up” the victim, beat the victim himself, and 
ordered other gang members to take the victim 
“fishing.” State v. Robinson, 146 S.W.3d 469, 
2004 Tenn. LEXIS 843 (Tenn. 2004), rehearing 
denied, — S.W.3d —, 2004 Tenn. LEXIS 912 
(Tenn. 2004), cert. denied, Robinson v. Tennes- 
see, 1268S. Ct. 1429, 164 L. Ed. 2d 132, 546 U.S. 
1214, 2006 U.S. LEXIS 1839 (2006). 
Defendant’s death sentence after he was con- 
victed of first-degree murder was proper under 
T.C.A. § 39-13-206(c)(1) because the sentence 
was not imposed in an arbitrary fashion; the 
evidence supported the jury’s findings that the 
State proved the aggravating circumstances in 
T.C.A. § 39-13-204()(5), (14) beyond a reason- 
able doubt; and the aggravating circumstances 
outweighed the mitigating circumstances of- 
fered by defendant. State v. Hester, 324 S.W.3d 
1, 2010 Tenn. LEXIS 897 (Tenn. Oct. 5, 2010), 
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cert. denied, Hester v. Tennessee, 179 L. Ed. 2d 
896, 563 U.S. 939, 131 S. Ct. 2096, 2011 U.S. 
LEXIS 3140 (U.S. 2011), superseded by statute 
as stated in, State v. Wilson, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 126 (Tenn. Crim. App. 
Feb. 13, 2013). 

Defendant was properly sentenced to death 
for first degree murder because the felony mur- 
der and heinous, atrocious, and cruel aggravat- 
ing circumstances involved in the case, as the 
victim’s murder involved serious physical 
abuse beyond that necessary to produce death, 
outweighed the mitigation proof consisting of 
defendant’s parent testifying that the parent 
loved defendant and did not want to see defen- 
dant executed. State v. Bell, 480 S.W.3d 486, 
2015 Tenn. LEXIS 720 (Tenn. Sept. 10, 2015), 
cert. denied, Bell v. Tennessee, 195 L. Ed. 2d 
221, 186 S. Ct. 2006, — U.S. —, 2016 US. 
LEXIS 3192 (U.S. 2016). 

Jury reasonably could have found that the 
aggravating circumstances outweighed the 
mitigating circumstances, as defendant was 
given numerous opportunities in life to do well, 
despite his numerous risk factors, and made 
bad choices which led to the incident at issue. 
State v. Davidson, 509 S.W.3d 156, 2016 Tenn. 
LEXIS 9138 (Tenn. Dec. 19, 2016), cert. denied, 
Davidson v. Tennessee, 199 L. Ed. 2d 66, 138 S. 
Ct '105;'2017 U.S) LEXIS’ 5551 "(U,.S2 Oct.’ 2; 
2017). 

Death sentence was not imposed in any arbi- 
trary fashion, as the trial court conducted the 
trial according the law and Tennessee proce- 
dures, and the jury reached a unanimous ver- 
dict beyond a reasonable doubt that defendant 
committed the crimes crimes charged the ag- 
gravating circumstances outweighed any miti- 
gating circumstances. State v. Jones, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 853 (Tenn. 
Crim. App. Sept. 18, 2017). 


7. Comparative Proportionality Review. 

The imposition of the death penalty was 
neither excessive nor disproportionate where 
defendant chose without provocation, prior to 
fleeing the robbery scene, to shoot a second, 
unresisting, elderly victim in the back of the 
head. State v. Heck Van Tran, 864 S.W.2d 465, 
1993 Tenn. LEXIS 343 (Tenn. 1993), rehearing 
denied, 1993 Tenn. LEXIS 383 (Tenn. 1993), 
cert. denied, Heck Van Tran v. Tennessee, 511 
U.S. 1046, 114 S. Ct. 1577, 128 L. Ed. 2d 220, 
1994 U.S. LEXIS 3111 (1994). 

Though T.C.A. § 39-13-206 is silent on the 
issue, the universe from which the court 
chooses the pool of “similar cases” for compari- 
son includes all cases in which the defendant is 
convicted of first degree murder. For purposes 
of comparative proportionality review, the court 
eliminates from the “universe” and includes in 
the more narrow “pool” for comparison only 
those cases in which a capital sentencing hear- 
ing was actually conducted to determine 
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whether the sentence should be life imprison- 
ment, life imprisonment without the possibility 
of parole, or death by electrocution, regardless 
of the sentence actually imposed. State v. 
Bland, 958 S.W.2d 651, 1997 Tenn. LEXIS 587 
(Tenn. 1997), cert. denied, Bland v. Tennessee, 
523 U.S. 1083, 118 S. Ct. 1536, 140 L. Ed. 2d 
686, 1998 U.S. LEXIS 2690 (1998). 

While important as an additional safeguard 
against arbitrary or capricious sentencing, 
comparative proportionality review is not con- 
stitutionally required. State v. Bland, 958 
S.W.2d 651, 1997 Tenn. LEXIS 587 (Tenn. 
1997), cert. denied, Bland v. Tennessee, 523 
U.S. 1083, 118 S. Ct. 1536, 140 L. Ed. 2d 686, 
1998 U.S. LEXIS 2690 (1998). 

Though consideration of the aggravating and 
mitigating circumstances is a crucial element of 
selecting cases from the pool for comparison, 
several other factors relevant to the process of 
identification and comparison of similar cases 
include: (1) The means of death; (2) The man- 
ner of death, e.g., violent, torturous, etc.; (3) 
The motivation for the killing; (4) The place of 
death; (5) The similarity of the victims’ circum- 
stances including age, physical and mental 
conditions, and the victims’ treatment during 
the killing; (6) The absence or presence of 
premeditation; (7) The absence or presence of 
provocation; (8) The absence or presence of 
justification; and (9) The injury to and effects 
on nondecedent victims. Additional criteria rel- 
evant to a comparison of the characteristics of 
defendants which include: (1) The defendant’s 
prior criminal record or prior criminal activity; 
(2) The defendant’s age, race, and gender; (3) 
The defendant’s mental, emotional or physical 
condition; (4) The defendant’s involvement or 
role in the murder; (5) The defendant’s coopera- 
tion with authorities; (6) The defendant’s re- 
morse; (7) The defendant’s knowledge of help- 
lessness of victim(s); and (8) The defendant’s 
capacity for rehabilitation. While by no means 
an exhaustive list, examination and consider- 
ation of these and other salient factors allows 
the court to identify similar cases and deter- 
mine whether the sentence of death in the case 
under review should be invalidated as dispro- 
portionate. State v. Bland, 958 S.W.2d 651, 
1997 Tenn. LEXIS 587 (Tenn. 1997), cert. de- 
nied, Bland v. Tennessee, 523 U.S. 1083, 118 S. 
Ct. 1536, 140 L. Ed. 2d 686, 1998 U.S. LEXIS 
2690 (1998). 

In conducting comparative proportionality 
review, a court begins with the presumption 
that the sentence of death is proportional to the 
crime of first degree murder. However, if a 
capital case, taken as a whole, is plainly lacking 
in circumstances consistent with those in simi- 
lar cases in which the death penalty has been 
imposed, the sentence of death in the case being 
reviewed is disproportionate. Even if a defen- 
dant receives a death sentence when the cir- 
cumstances of the offense are similar to those of 
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an offense for which another defendant has 
received a life sentence, the death sentence is 
not disproportionate if the court can discern 
some basis for the lesser sentence given in the 
similar case. State v. Hall, 958 S.W.2d 679, 
1997 Tenn. LEXIS 617 (Tenn. 1997), cert. de- 
nied, Hall v. Tennessee, 524 U.S. 941, 118 S. Ct. 
2348, 141 L. Ed. 2d 718, 1998 U.S. LEXIS 4097 
(1998). 

Applying the analysis from State v. Bland, 
958 S.W.2d 651, 1997 Tenn. LEXIS 587 (Tenn. 
1997), the imposition of the death penalty for 
the senseless, brutal, premeditated killing of an 
innocent elderly woman was not disproportion- 
ate to the penalty imposed in similar cases. 
State v. Mann, 959 S.W.2d 503, 1997 Tenn. 
LEXIS 608 (Tenn. 1997), rehearing denied, — 
S.W.2d —, 1998 Tenn. LEXIS 53 (Tenn. Feb. 17, 
1998), cert. denied, Mann v. Tennessee, 524 
U.S. 956, 118 S. Ct. 2376, 141 L. Ed. 2d 743, 
1998 U.S. LEXIS 4345 (1998), writ denied, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. Aug. 6, 2007). 

Where the sixty-nine year old victim had 
struggled to evade the brutal attack and had 
survived for as long as fifteen minutes following 
the infliction of her wounds, the imposition of 
the death penalty was not disproportionate to 
the penalty imposed in similar cases. The na- 
ture of the defendants’ crimes, their criminal 
backgrounds, their infliction of unnecessary 
and gratuitous violence, and their complete 
disregard for human life placed them into that 
class of criminal defendants for whom a sen- 
tence of death is appropriate. State v. Hall, 976 
S.W.2d 121, 1998 Tenn. LEXIS 514 (Tenn. 
1998), rehearing denied, — S.W.2d —, 1998 
Tenn. LEXIS 578 (Tenn. Oct. 19, 1998), cert. 
denied, Quintero v. Tennessee, 526 U.S. 1089, 
119 S. Ct. 1501, 143 L. Ed. 2d 654, 1999 U.S. 
LEXIS 2892 (1999), cert. denied, Hall v. Ten- 
nessee, 526 U.S. 1089, 119 S. Ct. 1501, 143 L. 
Ed. 2d 654, 1999 U.S. LEXIS 2893 (1999). 

Applying the analysis from State v. Bland, 
958 S.W.2d 651, 1997 Tenn. LEXIS 587 (Tenn. 
1997), the imposition of the death penalty was 
not disproportionate to the penalty imposed in 
similar cases where the 19 year old defendant 
tortured the 20 year old victim for six hours in 
the presence of four of her children before he 
killed her with a single gun shot wound to the 
head. State v. Nesbit, 978 S.W.2d 872, 1998 
Tenn. LEXIS 533 (Tenn. 1998), rehearing de- 
nied, — S.W.2d —, 1998 Tenn. LEXIS 700 
(Tenn. Nov. 23, 1998), cert. denied, Nesbit v. 
Tennessee, 526 U.S. 1052, 119 S. Ct. 1359, 143 
L. Ed. 2d 520, 1999 U.S. LEXIS 2382 (1999). 

Imposition of the death sentence for the mur- 
der of 59 year old convenience store owner was 
not disproportionate to the penalty imposed in 
similar cases where the jury rejected the defen- 
dant’s claim that the shooting was accidental, 
victim was killed while trying to protect her 
elderly husband and the family store, the 


333 


weapon the victim used for defense was a can of 
spray paint, the defendant and his accomplice 
destroyed evidence to conceal the crime, and 
where the record contained no evidence show- 
ing mitigation or a capacity for rehabilitation. 
State v. Smith, 993 S.W.2d 6, 1999 Tenn. LEXIS 
269 (Tenn. 1999), cert. denied, Smith v. Tennes- 
see, 528 U.S. 1023, 120 S. Ct. 536, 145 L. Ed. 2d 
415, 1999 U.S. LEXIS 7841 (1999), dismissed, 
Smith v. Westbrooks, — F. Supp. 2d —, 2016 
U.S. Dist. LEXIS 135626 (E.D. Tenn. Sept. 30, 
2016), review or rehearing denied, — S.W.3d —, 
2003 Tenn. LEXIS 496 (Tenn. 2003). 

Considering similar cases in which domestic 
disagreements bred animosity between the de- 
fendant and the victim, the defendant usually 
made prior threats to kill the spouse well before 
actually carrying out the threats, and the de- 
fendant always attacked the victim without 
provocation and each victim died a horrific 
death, the penalty imposed by the jury was not 
disproportionate to the penalty imposed for 
similar crimes. State v. Hall, 8 S.W.3d 593, 
1999 Tenn. LEXIS 585 (Tenn. 1999), rehearing 
denied, — S.W.3d —, 1999 Tenn. LEXIS 688 
(Tenn. Dec. 27, 1999), cert. denied, Hall v. 
Tennessee, 531 U.S. 837, 121 S. Ct. 98, 148 L. 
Ed. 2d 57, 2000 U.S. LEXIS 5346 (2000). 

Since no two defendants and no two crimes 

are alike, a comparative proportionality review 
is not mechanical or based on a rigid formula. 
State v. Keough, 18 S.W.3d 175, 2000 Tenn. 
LEXIS 171 (Tenn. 2000), rehearing denied, — 
S.W.3d —, 2000 Tenn. LEXIS 271 (Tenn. May 
16, 2000), cert. denied, Keough v. Tennessee, 
531 U.S. 886, 1218S. Ct. 205, 148 L. Ed. 2d 144, 
2000 U.S. LEXIS 6053 (2000). 
- Applying the analysis from State v. Bland, 
958 S.W.2d 651, 1997 Tenn. LEXIS 587 (Tenn. 
1997), the imposition of the death penalty for 
the senseless execution of an unconscious police 
officer was not disproportionate to the penalty 
imposed in similar cases. State v. Henderson, 
24 $.W.3d 307, 2000 Tenn. LEXIS 390 (Tenn. 
2000), cert. denied, Henderson v. Tennessee, 
531 U.S. 934, 1218S. Ct. 320, 148 L. Ed. 2d 257, 
2000 U.S. LEXIS 6754 (2000), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 1101 (Tenn. 
2005). 

Race is considered when performing com- 
parative proportionality review to ensure that 
an aberrant death sentence was not imposed 
due to the defendant’s race. State v. Chalmers, 
28 S.W.3d 913, 2000 Tenn. LEXIS 566 (Tenn. 
2000), cert. denied, Chalmers v. Tennessee, 532 
U.S. 925, 121 S. Ct. 13867, 149 L. Ed. 2d 295, 
2001 U.S. LEXIS 2269 (2001), writ denied, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 664 
(Tenn. Crim. App. June 30, 2014). 

Where the record supported the jury’s finding 
that the aggravating circumstance of prior vio- 
lent felony convictions outweighed any mitigat- 
ing circumstances beyond a reasonable doubt, 
the death sentence was not disproportionate. 
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State v. Chalmers, 28 S.W.3d 913, 2000 Tenn. 
LEXIS 566 (Tenn. 2000), cert. denied, Chalm- 
ers v. Tennessee, 532 U.S. 925, 121S. Ct. 1367, 
149 L. Ed. 2d 295, 2001 U.S. LEXIS 2269 
(2001), writ denied, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 664 (Tenn. Crim. App. June 
30, 2014). 

Applying the analysis from State v. Bland, 
958 S.W.2d 651, 1997 Tenn. LEXIS 587 (Tenn. 
1997), the imposition of the death penalty for 
the forcible rape and killing by strangulation of 
a helpless eight year old girl, facilitated by 
defendant who abused his position of trust, was 
neither disproportionate to the penalty im- 
posed in similar cases nor arbitrarily applied. 
State v. Keen, 31 S.W.3d 196, 2000 Tenn. 
LEXIS 565 (Tenn. 2000), cert. denied, Keen v. 
Tennessee, 532 U.S. 907, 1215S. Ct. 1238, 149 L. 
Ed. 2d 142, 2001 U.S. LEXIS 20438 (2001). 

The imposition of the death penalty was not 
disproportionate to the penalty imposed in 
similar cases where the defendant, who was the 
pastor of the local church, planned the murder 
for months, staged own death by killing the 
victim in defendant’s own church, and, once the 
victim was dead, expertly dismembered and 
disposed of the victim’s body. Terry v. State, 46 
S.W.3d 147, 2001 Tenn. LEXIS 370 (Tenn. 
2001), rehearing denied, — S.W.3d —, 2001 
Tenn. LEXIS 445 (Tenn. May 18, 2001), cert. 
denied, Terry v. Tennessee, 534 U.S. 1023, 122 
S. Ct. 553, 151 L. Ed. 2d 428, 2001 U.S. LEXIS 
10406 (2001). 

The imposition of the death penalty was not 
disproportionate or arbitrary where the defen- 
dant had accosted and forced the victim into a 
car, told the victim that the victim was “with 
the devil” and that the defendant would have to 
kill the victim because the victim could recog- 
nize the defendant, and when they got out of 
the car, the defendant shot the victim, who died 
approximately two days later. State v. Stout, 46 
S.W.3d 689, 2001 Tenn. LEXIS 461 (Tenn. 
2001), cert. denied, Stout v. Tennessee, 534 U.S. 
998, 122 S. Ct. 471, 151 L. Ed. 2d 386, 2001 
U.S. LEXIS 10056 (2001). 

In a double first-degree murder and espe- 
cially aggravated robbery case where defendant 
was given two death sentences and a 25-year 
sentence for the robbery, three aggravating 
circumstances outweighed mitigating circum- 
stances where defendant, while robbing a fast- 
food restaurant, repeatedly shot two unresist- 
ing employees as they were lying face down on 
the floor; the sentences of death were not im- 
posed in an arbitrary fashion and were not 
disproportionate to the penalty imposed in 
similar cases, considering the nature of the 
crime and defendant. State v. Reid, 91 S.W.3d 
247, 2002 Tenn. LEXIS 550 (Tenn. 2002), cert. 
denied, Reid v. Tennessee, 540 U.S. 828, 124 S. 
Ct. 56, 157 L. Ed. 2d 52, 2003 U.S. LEXIS 6131 
(2003). 
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Court properly imposed the death penalty 
against defendant where defendant followed 
the victim for 50 miles, abducted the victim in a 
driveway, and drove to a secluded area with the 
victim in the trunk before killing the victim. 
State v. Powers, 101 S.W.3d 383, 2003 Tenn. 
LEXIS 2 (Tenn. 2003), cert. denied, Powers v. 
Tennessee, 538 U.S. 1038, 123 S. Ct. 2083, 155 
L. Ed. 2d 1071, 2003 U.S. LEXIS 3797 (Tenn. 
May 19, 2003). 

In defendant’s capital murder case, the death 
sentence was proportional to the crimes, where 
the motive for the killings was robbery; al- 
though defendant acknowledged that he real- 
ized the victims were not the drug dealers he 
intended to rob, he nonetheless terrorized 
them, he ransacked the apartment looking for 
money or drugs while his accomplice raped one 
victim, and both victims were shot in the head 
at close range, while their young daughter was 
present in the apartment. State v. Carter, 114 
S.W.3d 895, 2003 Tenn. LEXIS 843 (Tenn. 
2003), cert. denied, Carter v. Tennessee, 540 
U.S. 1221, 124 S. Ct. 1511, 158 L. Ed. 2d 158, 
2004 U.S. LEXIS 1692 (2004). 

In a capital murder case, the death penalty 
was not disproportionate to the offense, where 
defendant had three prior felony convictions, he 
kidnapped and then killed the unarmed, unsus- 
pecting victim, her body was later found in a 
remote location with lacerations and blunt 
trauma to her neck, her head and left hand had 
been severed from her body, and her torso had 
been sliced from navel to sternum. State v. 
Davidson, 121 S.W.3d 600, 2003 Tenn. LEXIS 
1007 (Tenn. 2003), cert. denied, Davidson v. 
Tennessee, 541 U.S. 1049, 158 L. Ed. 2d 743, 
124 S. Ct. 2174, 2004 U.S. LEXIS 3512, 72 
U.S.L.W. 3711 (2004). 

Defendant's death sentence, for murders 
committed during a fake gun deal in which he 
was also convicted of especially aggravated 
kidnapping and especially aggravated robbery, 
was not disproportionate, under T.C.A. § 39- 
13-206(c)(1)(D), to the punishment imposed on 
others convicted of first degree murders for 
shooting offenses committed in the course of a 
robbery or other felony. In addition, the su- 
preme court of Tennessee has often upheld 
death sentences in cases that involved the 
three aggravating circumstances applied in de- 
fendant’s case: (1) His previous convictions for 
one or more felonies whose statutory elements 
involved the use of violence to the person; (2) 
The murders were committed for the purpose of 
avoiding, interfering with, or preventing a law- 
ful arrest of the defendant; and (3) The murders 
were knowingly committed, solicited, directed, 
or aided by the defendant while the defendant 
had a substantial role in committing or at- 
tempting to commit a robbery or kidnapping. 
State v. Davis, 141 S.W.3d 600, 2004 Tenn. 
LEXIS 663 (Tenn. 2004), cert. denied, Davis v. 
Tennessee, 125 S. Ct. 13806, 161 L. Ed. 2d 123, 
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543 U.S. 1156, 2005 U.S. LEXIS 1599 (U.S. 
Feb. 22, 2005). ° 

In conducting a comparative proportionality 
review pursuant to T.C.A. § 39-13-206(c)(1), 
the state supreme court found that defendant’s 
death sentence on his conviction for premedi- 
tated first-degree murder was not dispropor- 
tionate, because it was comparable to the sen- 
tence imposed in other similar execution-style 
first-degree murder cases in the relevant pool. 
The victim’s murder was planned by several 
gang members, including the defendant, and 
the lack of definitive evidence suggesting that 
defendant told other gang members how to 
commit the murder did not render the death 
sentence comparatively disproportionate. State 
v. Robinson, 146 S.W.3d 469, 2004 Tenn. LEXIS 
843 (Tenn. 2004), rehearing denied, — S.W.3d 
—, 2004 Tenn. LEXIS 912 (Tenn. 2004), cert. 
denied, Robinson v. Tennessee, 126 S. Ct. 1429, 
164 L. Ed. 2d 132, 546 U.S. 1214, 2006 U.S. 
LEXIS 1839 (2006). 

Defendant’s death sentence was proper 
where defendant, without provocation or justi- 
fication, and with premeditation, shot the help- 
less, unarmed, retreating victim in the head. 
After the murder, defendant admitted that he 
had killed the victim because the victim owed 
him fifteen dollars and because the victim 
failed to show him respect. State v. Cole, 155 
S.W.3d 885, 2005 Tenn. LEXIS 15 (Tenn. 2005), 
cert. denied, Cole v. Tennessee, 126 S. Ct. 47, 
163 L. Ed. 2d 79, 546 U.S. 829, 2005 U.S. 
LEXIS 6152 (U.S. 2005). 

Death sentence was upheld where the evi- 
dence showed that defendant shot the victim in 
the back of his head and stole the victim’s 
money deposit bag, he was identified as one of 
two men fleeing from the scene, and the shoot- 
ing was filmed by a surveillance camera and 
shown to the jury. Defendant later divided the 
contents of the deposit bag with his co-defen- 
dant, and he told a witness that he killed the 
guard, who suffered extensive injuries and ex- 
treme pain and disability from the injuries for 
over two years before his death. State v. 
Thomas, 158 S.W.3d 361, 2005 Tenn. LEXIS 
135 (Tenn. 2005), cert. denied, Thomas v. Ten- 
nessee, 126 S. Ct. 125, 163 L. Ed. 2d 131, 546 
U.S. 855, 2005 U.S. LEXIS 6959 (U.S. 2005). 

Discussion of T.C.A. § 39-13-205 (current 
version at T.C.A. § 39-13-206) clearly took the 
case out of the realm of those in which there 
was an affirmative indication that the state 
supreme court did not apply a narrowing con- 
struction. Accordingly, the court had to pre- 
sume that the Tennessee supreme court applied 
a narrowing construction of the heinous, atro- 
cious, or cruel (HAC) aggravator. Payne v. Bell, 
418 F.3d 644, 2005 FED App. 314A, 2005 U.S. 
App. LEXIS 14952 (6th Cir. Tenn. 2005), cert. 
denied, 548 U.S. 908,126 S. Ct. 2931, 165 L. Ed. 
2d 958, 2006 U.S. LEXIS 4986, 74 U.S.L.W. 
3721 (2006). 
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Death sentence was not excessive or dispro- 
portionate when compared to defendants in 
other cases under T.C.A. § 39-13-206(c)(1)(A), 
(C), and (D), where the court reviewed the 
nature of the offense including defendant’s 
abuse of the victim and that he shot her as she 
sat helpless and unarmed in a car; defendant 
had prior convictions of second degree murder, 
especially aggravated robbery, and three aggra- 
vated assaults; the court had upheld death 
sentences in numerous similar cases where the 
defendant shot a victim one or more times; the 
court had upheld numerous death sentences in 
cases involving a defendant with prior convic- 
tions for felonies whose statutory elements in- 
volved the use of violence to the person, i.e., one 
of the aggravating circumstances applied by 
the jury in this case; and the court had upheld 
the death penalty in similar cases involving the 
other aggravating circumstances applied by the 
jury, i.e., the murder was committed to avoid or 
prevent the defendant’s arrest or prosecution. 
State v. Ivy, 188 S.W.3d 132, 2006 Tenn. LEXIS 
137 (Tenn. 2006), cert. denied, Ivy v. Tennessee, 
549 U.S. 914, 1275S. Ct. 258, 166 L. Ed. 2d 200, 
2006 U.S. LEXIS 6153 (2006). 

Death sentence was proportional where de- 
fendant armed himself with a weapon he had 
created specifically to use against another hu- 
man being, walked up behind the seated and 
unarmed victim, a corrections counselor, and 
began repeatedly stabbing him, aiming initially 
for the victim’s vital organs; defendant stabbed 
the victim thirty-six times and twelve of the 
wounds were lethal. State v. Hugueley, 185 
S.W.3d 356, 2006 Tenn. LEXIS 185 (Tenn. 
2006). 

Defendant’s sentence of death was not dis- 
proportionate where defendant planned to rob 
the victim, defendant lured the eighty-one 
year-old victim from his camper under the 
pretense of purchasing bait, attacked the vic- 
tim while the victim was in a vulnerable posi- 
tion, and defendant slashed the victim’s neck 
and stabbed the victim at least twenty-seven 
times. State v. Rollins, 188 S.W.3d 553, 2006 
Tenn. LEXIS 191 (Tenn. 2006), cert. denied, 
Rollins v. Tennessee, 549 U.S. 866, 127 S. Ct. 
162, 166 L. Ed. 2d 115, 2006 U.S. LEXIS 6933 
(2006). 

Defendant’s death sentence for premeditated 
first degree murder was valid pursuant to 
court’s review under T.C.A. § 39-13-206(c)(1), 
because it was not disproportionate to the pen- 
alty imposed in similar cases. State v. Young, 
196 S.W.3d 85, 2006 Tenn. LEXIS 559 (Tenn. 
2006), cert. denied, Young v. Tennessee, 549 
U.S. 1081, 127 S. Ct. 730, 166 L. Ed. 2d 567, 
2006 U.S. LEXIS 9303 (2006). 

In a capital murder case, defendant’s death 
sentence was not disproportionate because, 
while the mitigating evidence of defendant’s 
childhood and mental illness was compelling, 
the proof of the aggravating circumstances was 
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simply overwhelming; defendant had several 
convictions for violent felonies, witnesses testi- 
fied that defendant, who was experiencing fi- 
nancial difficulties, talked about robbing a fast 
food restaurant in the middle of the night and 
leaving no witnesses, the murders were perpe- 
trated during a robbery, and defendant had 
killed several other people in a similar fashion 
thirty-five days previously. State v. Reid, 213 
S.W.3d 792, 2006 Tenn. LEXIS 1203 (Tenn. 
2006), rehearing denied, — S.W.3d —, 2007 
Tenn. LEXIS 17, (Tenn. 2007), cert. denied, 
Reid v. Tennessee, 169 L. Ed. 2d 305, 128 S. Ct. 
437, 552 U.S. 974, 2007 U.S. LEXIS 11530 
(2007). 

Defendant’s death sentence was not dispro- 
portionate because defendant entered the resi- 
dence, forced the victim from his bedroom, the 
victim was shot first in the groin, rendering 
him nearly helpless, several witnesses testified 
that someone had offered a $10,000 “bounty” on 
the head of the victim, defendant expressed a 
need and desire for the money, defendant had 
previously been convicted of a felony involving 
violence, and defendant expressed no remorse 
for the victim’s death. State v. Copeland, 226 
S.W.3d 287, 2007 Tenn. LEXIS 502 (Tenn. May 
23,2007)! 

Death sentence was proper because defen- 
dant, an estranged boyfriend, murdered an 
ex-girlfriend, whose testimony had sent him to 
prison for rape, while in prison defendant con- 
fided to other inmates his intentions to harm 
the victim, and the threats defendant made 
suggested that the murder was a premeditated 
act of vengeance; the proof established that on 
the night of the murder, defendant sought out 
the victim at her place of employment, mur- 
dered her, and disposed of her body, which was 
never recovered. State v. Rimmer, 250 S.W.3d 
12, 2008 Tenn. LEXIS 108 (Tenn. Feb. 20, 
2008), rehearing denied, — S.W.3d —, 2008 
Tenn. LEXIS 203 (Tenn. Mar. 26, 2008), cert. 
denied, Rimmer v. Tennessee, 555 U.S. 852, 129 
S. Ct. 111, 172 L. Ed. 2d 88, 77 U.S.L.W. 3200, 
2008 U.S. LEXIS 6756 (U.S. 2008). 

Proportionality review was adequately con- 
ducted under the mandatory review rule of 
T.C.A. § 39-13-206(c)(1) in that, during peti- 
tioner inmate’s second direct appeal, the high- 
est state court cited to T.C.A. § 39-2-205 and 
ruled: “We have carefully reviewed the sen- 
tence of death to determine whether it is exces- 
sive or disproportionate to the penalty imposed 
in similar cases.” Miller v. Bell, 655 F. Supp. 2d 
838, 2009 U.S. Dist. LEXIS 82557 (E.D. Tenn. 
Sept. 10, 2009), aff'd, Miller v. Colson, 694 F.3d 
691, 2012 FED App. 333P (6th Cir.), 2012 U.S. 
App. LEXIS 19213 (6th Cir. Tenn. 2012). 

Imposition of the death penalty was proper 
because defendant had committed a prior mur- 
der, the victim was murdered during a robbery, 
and the state presented evidence describing 
defendant’s escape from prison and his prior 
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theft and robbery convictions, both of which 
were committed after his escape. State v. 
Odom, 336 S.W.3d 541, 2011 Tenn. LEXIS 192 
(Tenn. Mar. 3, 2011), cert. denied, Odom v. 
Tennessee, 132 S. Ct. 397, 181 L. Ed. 2d 255, 
2011 U.S. LEXIS 7329 (U.S. 2011). 

Defendant’s death sentence was properly im- 
posed because defendant shot in the face, at 
point blank range, a uniformed law enforce- 
ment officer engaged in the lawful performance 
of his duties for no reason other than defen- 
dant’s desire to go to prison for murder and not 
for the statutory rape of his girlfriend. Defen- 
dant at no point expressed remorse, and defen- 
dant committed the crime after having served a 
sentence for a prior violent felony; defendant 
had no potential for rehabilitation. State v. 
Johnson, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 132 (Tenn. Crim. App. Mar. 5, 2012), 
affd, 401 S.W.3d 1, 2013 Tenn. LEXIS 355 
(Tenn. Apr. 19, 2013). 

Death penalty was properly imposed because 
the victim, a police officer, was in his uniform, 
he arrived at the house in a patrol car, he 
identified himself as a police officer, and defen- 
dant, hiding in the upstairs hallway, shot and 
killed the officer. There was no provocation or 
exchange of words between them, and the offi- 
cer’s gun was still in its holster. State v. John- 
son, 401 S.W.3d 1, 2013 Tenn. LEXIS 355 
(Tenn. Apr. 19, 2013), cert. denied, Johnson v. 
Tennessee, 187 L. Ed. 2d 371, 1384S. Ct. 513, — 
U.S. —, 2013 U.S. LEXIS 7883 (U.S. Nov. 4, 
2013). 

Defendant’s sentence of death was not dis- 
proportionate, as the evidence was sufficient for 
the jury to conclude that defendant struck 
repeated blows to an elderly victim, who suf- 
fered three separate skull fractures and broken 
ribs, in the process of stealing the victim’s car; 
the victim died as a result of these injuries. 
State v. Pruitt, 415 S.W.3d 180, 2013 Tenn. 
LEXIS 778 (Tenn. Oct. 8, 2013), cert. denied, 
Pruitt v. Tennessee, 189 L. Ed. 2d 839, 134 S. 
Ct. 2874, — U.S. —, 2014 U.S. LEXIS 4624 
(U.S. 2014). 

Death penalties imposed for appellant’s bru- 
tal murders of the victims were affirmed be- 
cause (1) The jury concluded that the State 
successful proved four statutory aggravating 
circumstances; (2) The evidence was sufficient 
to establish the heinous, atrocious, or cruel 
aggravating circumstance with regard to the 
murders of both victims; and (3) The Tennessee 
Supreme Court upheld a sentence of death in 
cases that shared similarities with this case 
and appellant. State v. Jones, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 345 (Tenn. Crim. 
App. Apr. 18, 2013), rev’d, 450 S.W.3d 866, 2014 
Tenn. LEXIS 669 (Tenn. Sept. 25, 2014). 

Death sentence was properly imposed be- 
cause defendant told an officer that the victim 
“had to die” because she had seen his face, 
defendant had previously committed an aggra- 
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vated robbery, and defendant’s statements in- 
dicated that he and his cohorts planned to steal 
the victim’s car so that they could use it to 
commit additional robberies. State v. Freeland, 
—§.W.3d —, 2013 Tenn. Crim. App. LEXIS 463 
(Tenn. Crim. App. June 3, 2013), affd, 451 
S.W.3d 791, 2014 Tenn. LEXIS 640 (Tenn. Sept. 
17, 2014). 

Penalty imposed by the jury was clearly not 
disproportionate to the penalty imposed for 
similar crimes because: (1) the sentence of 
death had been upheld in numerous cases in 
which defendant committed mass murder; and 
(2) sentence of death had been upheld in nu- 
merous cases in which the victim was a young 
child who was either well-acquainted with the 
defendant or related to defendant. State v. 
Dotson, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 584 (Tenn. Crim. App. June 25, 2013), 
affd, 450 S.W.3d 1, 2014 Tenn. LEXIS 694 
(Tenn. Sept. 30, 2014). 

Defendant’s death sentence was proper and 
not disproportionate because he killed the vic- 
tim to avoid arrest; defendant took the victim’s 
automobile because he wanted to commit rob- 
beries, he displayed a weapon, ordered the 
victim to drive to a secluded road against her 
will, and then shot the victim in the head and 
drove away in her vehicle. State v. Freeland, 
451 §.W.3d 791, 2014 Tenn. LEXIS 640 (Tenn. 
Sept. 17, 2014), cert. denied, Freeland v. Ten- 
nessee, 191 L. Ed. 2d 389, 135 S. Ct. 1428, — 
U.S. —, 2015 U.S. LEXIS 1112 (U.S. 2015). 

In a death penalty case in which the jury 
convicted defendant of six counts of premedi- 
tated first degree murder for killing his brother, 
three other adults, and two of his brother’s 
minor sons, the sentences of death were not 
excessive or disproportionate to the penalties 
imposed in similar cases as the proof showed 
that defendant shot and killed his brother and 
three other adults; defendant then stabbed and 
beat with wooden boards his four nephews and 
his niece, who ranged in age from nine years to 
two months old; two of defendant’s nephews 
were killed during the attacks on the children; 
the unprovoked attacks on the children were 
both cruel and brutal; and defendant never 
attempted to render aid or summon help. State 
v. Dotson, 450 S.W.3d 1, 2014 Tenn. LEXIS 694 
(Tenn. Sept. 30, 2014), cert. denied, Dotson v. 
Tennessee, 191 L. Ed. 2d 565, 1385 S. Ct. 1535, 
— U.S. —, 2015 U.S. LEXIS 1830 (U.S. 2015). 

Sentence of death imposed for defendant’s 
brutal murder of the victim was not dispropor- 
tionate to the penalty imposed for similar 
crimes under similar circumstances because 
defendant forced the victim, who was a spouse 
and a parent, to the assault area, killed the 
victim through a combination of blunt force 
trauma and strangulation, and, at some point 
during the assault, defendant engaged in some 
form of sexual activity with the victim. Further- 
more, there was no apparent motivation, provo- 
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cation, or justification for the murder. State v. 
Bell, 480 S.W.3d 486, 2015 Tenn. LEXIS 720 
(Tenn. Sept. 10, 2015), cert. denied, Bell v. 
Tennessee, 195 L. Ed. 2d 221, 1386 S. Ct. 2006, 
— US. —, 2016 U.S. LEXIS 3192 (U.S. 2016). 

Death sentences in this case were not exces- 
sive or disproportionate when compared to the 
penalty imposed in similar cases where the 
Tennessee Supreme Court has upheld the 
death penalty in numerous cases involving kill- 
ings in the course of a kidnapping. State v. 
Willis, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 169 (Tenn. Crim. App. Mar. 13, 2015), 
affd, 496 S.W.3d 653, 2016 Tenn. LEXIS 405 
(Tenn. July 6, 2016). 

Death sentences for murders of defendant’s 
girlfriend and her parents were not excessive or 
disproportionate when compared to the death 
penalty imposed in similar cases. State v. Clay- 
ton, — S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
614 (Tenn. Crim. App. Aug. 18, 2016), affd, — 
S.W.3d —, 2017 Tenn. LEXIS 723 (Tenn. Nov. 
20, 2017). 

Sentence of death in this case was propor- 
tionate to the sentences imposed in similar 
cases, and the application of the prior violent 
felony aggravating circumstance gave further 
support to the conclusion that the sentence 
imposed was proportionate to sentences im- 
posed in similar cases. State v. Hawkins, — 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 700 
(Tenn. Crim. App. Aug. 28, 2015), affd, 519 
S.W.3d 1, 2017 Tenn. LEXIS 272 (Tenn. May 1, 
2017), cert. denied, Hawkins v. Tennessee, 199 
L. Ed. 2d 288, 138 S. Ct. 388, 2017 U.S. LEXIS 
6432 (U.S. Oct. 30, 2017). 

Defendant’s death sentences were not exces- 
sive or disproportionate to other cases, given 
that defendant forcibly robbed, kidnapped, and 
abduced the victims in one victim’s vehicle, 
brutally raped both victim, and killed both 
victims in a heinous manner. State v. Davidson, 
509 S.W.3d 156, 2016 Tenn. LEXIS 913 (Tenn. 
Dec. 19, 2016), cert. denied, Davidson v. Ten- 
nessee, 199 L. Ed. 2d 66, 138 S. Ct. 105, 2017 
U.S. LEXIS 5551 (U.S. Oct. 2, 2017). 

Death penalty was not disproportionate to 
the offense, premeditated first-degree murder, 
given that defendant stabbed and strangled the 
victim and had his 12-year-old daughter help 
dispose of the dismembered remains. State v. 
Hawkins, 519 §.W.3d 1, 2017 Tenn. LEXIS 272 
(Tenn. May 1, 2017). 

Death sentence for two murders was not 
disproportionate to the penalties imposed for 
similar crimes. State v. Jones, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 853 (Tenn. Crim. 
App. Sept. 18, 2017). 


8. Post-Conviction Relief. 

Comparative proportionality review is a crea- 
ture of statute and is not constitutionally re- 
quired; therefore, it affords no basis for post- 
conviction relief. Heck Van Tran v. State, 6 
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S.W.3d 257, 1999 Tenn. LEXIS 602 (Tenn. 
1999), cert. denied, Heck Van Tran v. Tennes- 
see, 529 U.S. 1091, 120 S. Ct. 1728, 146 L. Ed. 
2d 648, 2000 U.S. LEXIS 2938 (2000). 

Because burden-shifting jury instructions 
were not one of the criteria specified in the 
state’s mandatory review statute, there was no 
reason to believe that such instructions were 
reviewed under the mandatory review rule of 
T.C.A. § 39-13-206(c)(1). Therefore, petitioner 
inmate could not rely on “implicit review” to 
avoid a procedural default of a claim not listed 
in the statute and not fairly presented to the 
state courts. Miller v. Bell, 655 F. Supp. 2d 838, 
2009 U.S. Dist. LEXIS 82557 (E.D. Tenn. Sept. 
10, 2009), affd, Miller v. Colson, 694 F.3d 691, 
2012 FED App. 333P (6th Cir.), 2012 U.S. App. 
LEXIS 19213 (6th Cir. Tenn. 2012). 


9. Harmless Error. 

Harmless error review of sentencing jury’s 
decision requires complete examination of re- 
cord for factors which potentially influence sen- 
tence including number and strength of re- 
maining valid aggravating circumstances, 
prosecutor’s argument at sentencing, evidence 
admitted to establish invalid aggravator, and 
nature, quality and strength of mitigating evi- 
dence. State v. Howell, 868 S.W.2d 238, 1993 
Tenn. LEXIS 408 (Tenn. 1993), cert. denied, 
Howell v. Tennessee, 510 U.S. 1215, 114 S. Ct. 
1339, 127 L. Ed. 2d 687, 1994 U.S. LEXIS 2487 
(1994). 


10. Instructions. 

To uphold a sentence of death based upon an 
illegal verdict form returned by a jury whose 
discretion was guided by contradictory and 
confusing instructions incompletely and inac- 
curately reciting the applicable law would 
countenance a degree of arbitrariness and ca- 
priciousness in the defendant’s death sentence 
incompatible with the court’s duty under this 
section. State v. Stephenson, 878 S.W.2d 530, 
1994 Tenn. LEXIS 143 (Tenn. 1994), rehearing 
denied, — S.W.2d —, 1994 Tenn. LEXIS 208 
(Tenn. June 20, 1994), overruled, State v. 
Mitchell, 137 S.W.3d 630, 2003 Tenn. Crim. 
App. LEXIS 670 (Tenn. Crim. App. 2003). 


11. Jury Determination Required. 
Defendant had a state-created liberty inter- 
est in having a jury determine whether he 
should be sentenced to life imprisonment or 
death; thus, an appellate court could not limit 
an unconstitutionally vague instruction on ag- 
gravating circumstances, reweigh the aggra- 
vating and mitigating factors, and itself impose 
a death sentence without depriving defendant 
of a right guaranteed under the 14th amend- 
ment. The constitutional error in defendant’s 
sentence could only be cured through a new 
sentencing hearing before a jury, or upon a 
determination that such error was harmless 
beyond a reasonable doubt. Rickman v. Dutton, 
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854 F. Supp. 1305, 1994 U.S. Dist. LEXIS 5666 — est. Coe v. Bell, 161 F.3d 320, 1998 FED App. 


(M.D. Tenn. 1994). 336P, 1998 U.S. App. LEXIS 28786 (6th Cir. 
Eig eee es t 1998), cert. denied, 528 U.S. 842, 120S. Ct. 110, 
ements tency seicue sab, 145 L. Ed. 2d 93, 1999 U.S. LEXIS 5360 (1999). 


Former section did not create a liberty inter- 


39-13-207. Sentencing where death penalty is not sought. 


(a) In any first degree murder case in which the state does not seek the 
death penalty, but is seeking imprisonment for life without possibility of parole 
as the maximum punishment, should the jury find the defendant guilty of first 
degree murder, the jury shall fix the punishment in a separate sentencing 
proceeding, to determine whether the defendant shall be sentenced to impris- 
onment for life without possibility of parole or imprisonment for life. The 
sentencing proceeding shall be conducted in accordance with § 39-13-204, 
excluding references to the death penalty. 

(b) If the jury unanimously determines that no statutory aggravating 
circumstance or circumstances have been proven by the state beyond a 
reasonable doubt, as set forthin § 39-13-204(i), the jury shall return its verdict 
to the judge on the form described in § 39-13-204(f)(1), and the court shall 
sentence the defendant to imprisonment for life. 

(c) If the jury unanimously determines that the state has proven beyond a 
reasonable doubt one (1) or more of the statutory aggravating circumstances 
set forth in § 39-13-204(), the jury shall, in its considered discretion, sentence 
the defendant either to imprisonment for life without possibility of parole or to 
imprisonment for life. 

(d) The jury shall be instructed that, in imposing sentence, it shall weigh 
and consider the statutory aggravating circumstance or circumstances proven 
by the state beyond a reasonable doubt and any mitigating circumstance or 
circumstances. 

(e) The jury shall then return its verdict to the judge upon a form provided 
by the court, which may appear substantially as follows: 


PUNISHMENT OF IMPRISONMENT FOR LIFE WITHOUT 
POSSIBILITY OF PAROLE OR IMPRISONMENT FOR LIFE 


We, the jury, unanimously find that the state has proven the following listed 
statutory aggravating circumstance or circumstances beyond a reasonable 
doubt: 


(Here list the statutory aggravating circumstance or circumstances so found) 


CHECK ONE (1) BOX ONLY 


[ ] We, the jury, unanimously agree that the defendant shall be sentenced to 
imprisonment for life without possibility of parole; or 

[ ] We, the jury, unanimously agree that the defendant shall be sentenced to 
imprisonment for life. 


/s/ /s/ 


Jury Foreperson Juror 
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/s/ /s/ 

Juror Juror 
/s/ /s/ 

Juror Juror 
/s/ /s/ 

Juror Juror 
/s/ /s/ 

Juror Juror 
/s/ /s/ 

Juror Juror 


(f) If the jury cannot ultimately agree as to punishment, the judge shall 
dismiss the jury and the judge shall impose a sentence of imprisonment for life. 
The judge shall not instruct the jury, nor shall the attorneys be permitted to 
comment at any time to the jury, on the effect of the jury’s failure to agree on 
a punishment. 

(g) When a defendant has been sentenced to imprisonment for life without 
possibility of parole, the defendant may appeal the sentence to the Tennessee 
court of criminal appeals. The court of criminal appeals shall first consider any 
errors assigned and then the court shall review the appropriateness of the 
sentence. A sentence of imprisonment for life without possibility of parole shall 
be considered appropriate if the state proved beyond a reasonable doubt at 
least one (1) statutory aggravating circumstance contained in § 39-13-204(i), 
and the sentence was not otherwise imposed arbitrarily, so as to constitute a 


gross abuse of the jury’s discretion. 


History. 
Acts 1998, ch. 473, § 7. 


Sentencing Commission Comments. This 
section sets forth the sentencing procedures 
where the state does not seek the death pen- 
alty, but does seek the penalty of life without 
parole. It provides that such procedures shall 
be in accordance with § 39-13-204, excluding 
references to the death penalty. If the aggravat- 
ing circumstance or circumstances are found to 
have been proven beyond a reasonable doubt, 
but they have not been proven to outweigh the 
mitigating circumstances beyond a reasonable 
doubt, the jury may sentence the defendant to 
either life imprisonment or life without parole, 
in its discretion. The judge must instruct the 
jury to weigh and consider any aggravating or 
mitigating factor proven beyond a reasonable 
doubt in reaching its decision. If the jury finds 
that no aggravating circumstances have been 


proven beyond a reasonable doubt, the sentence 
must be life imprisonment. 


Compiler’s Notes. 

Former § 39-13-207, concerning voluntary 
manslaughter, was transferred to § 39-13-211 
in 1990. 

Acts 1993, ch. 473, § 16 provided that this 
section shall apply to all offenses committed on 
or after July 1, 1993. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Burden of proof, title 39, ch. 11, part 2. 
Criminal Sentencing Reform Act, title 40, ch. 
Sa 
First degree murder, § 39-13-202. 


NOTES TO DECISIONS 


Analysis 


1. Role of Jury. 
2. Aggravating Circumstances. 


3. Notice Not to Seek Death Penalty. 


1. Role of Jury. 
T.C.A. §§ 39-13-204 and 39-13-207 combine 


39-13-208 


to set forth the jury’s role in fixing the appro- 
priate life sentence. If the jury unanimously 
finds the existence of at least one statutory 
aggravating circumstance beyond a reasonable 
doubt, then the jury may sentence the defen- 
dant to either life imprisonment or life without 
the possibility of parole. State v. Butler, 980 
S.W.2d 359, 1998 Tenn. LEXIS 575 (Tenn. 
1998). 


2. Aggravating Circumstances. 

Nothing in the text of T.C.A. § 39-13-207 or 
§ 39-13-204 prohibits the jury from considering 
an aggravating circumstance when the aggra- 
vator duplicates an element of the underlying 
offense. Thus, the felony murder aggravator 
can be used to enhance a sentence to life 
without the possibility of parole when the de- 
fendant is convicted of felony murder. State v. 
Butler, 980 S.W.2d 359, 1998 Tenn. LEXIS 575 
(Tenn. 1998). 
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Evidence supported the imposition of defen- 
dant’s sentence of life without the possibility of 
parole for each premeditated murder charge 
because defendant killed two people and 
wounded a third. Moreover, although defen- 
dant relied on defendant’s history of gainful 
employment and presented evidence that de- 
fendant was raised in a broken home and had a 
major depressive disorder, defendant did not 
show that the sentence was arbitrary, so as to 
constitute a gross abuse of the jury’s discretion. 
State v. Pruitt, 510 S.W.3d 398, 2016 Tenn. 
LEXIS 980 (Tenn. Dec. 30, 2016). 


3. Notice Not to Seek Death Penalty. 

When the state chooses not to seek the death 
penalty, a separate notice of its intention to 
seek life without parole must be given before 
the state may seek that punishment. State v. 
Gilliland, 22 S.W.3d 266, 2000 Tenn. LEXIS 341 
(Tenn. 2000). 


39-13-208. Notice of penalty to be sought for capital offenses. 


(a) Written notice that the state intends to seek the death penalty, filed 
pursuant to Rule 12.3(b) of the Tennessee Rules of Criminal Procedure, shall 
constitute notice that the state also intends to seek, as a possible punishment, 
a sentence of imprisonment for life without possibility of parole. 

(b) Where a capital offense is charged in the indictment or presentment and 
the district attorney general intends to ask for the sentence of imprisonment 
for life without possibility of parole, written notice shall be filed not less than 
thirty (30) days prior to trial. If the notice is filed later than this time, the trial 
judge shall grant the defendant, upon motion by the defendant, a reasonable 
continuance of the trial. The notice shall specify that the state intends to seek 
the sentence of imprisonment for life without possibility of parole, and the 
notice shall specify the aggravating circumstance or circumstances the state 
intends to rely upon at a sentencing hearing. Specification may be complied 
with by a reference to the citation of the circumstance or circumstances. Such 
notice shall be in writing and filed with the court and served on counsel. 

(c) If notice is not filed pursuant to subsection (a) or (b), the defendant shall 
be sentenced to imprisonment for life by the court, if the defendant is found 
guilty of murder in the first degree. 

(d) The defendant and the state of Tennessee may enter into a plea 
agreement whereby the defendant is sentenced to imprisonment for life 
without possibility of parole, pursuant to Rule 11 of the Tennessee Rules of 
Criminal Procedure. 


History. 
Acts 1993, ch. 473, § 8. 


alty also serves as notice of intent to seek the 
sentence of life without the possibility of parole. 
Under subsection (b), written notice of intent to 
seek the sentence of life without the possibility 
of parole, with the aggravating factors on which 


Sentencing Commission Comments. This 
section parallels Rule 12.3(b) of the Tennessee 


Rules of Criminal Procedure, which provides 
for written notice that the state intends to seek 
the death penalty. Subsection (a) provides that 
written notice of intent to seek the death pen- 


the state intends to rely, must be filed within 
thirty (30) days of trial. Failure to file notice 
will result in a sentence of life imprisonment, if 
the defendant is found guilty. 
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Compiler’s Notes. 

Acts 1993, ch. 473, § 16 provided that this 
section applies to all offenses committed on or 
after July 1, 1993. 

Former § 39-13-208, concerning criminally 
negligent homicide, was transferred to § 39-13- 
212 in 1990. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 
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Cross-References. 
Criminal Sentencing Reform Act, title 40, ch. 
35. 


Law Reviews. 

Tennessee’s Death Penalty: An Overview of 
the Procedural Safeguards, 31 U. Mem. L. Rev. 
779 (2001). 


NOTES TO DECISIONS 


Analysis 


In General. 
Withdrawal of Notice. 
Life Sentence. 


Pita all 


In General. 

When the state chooses not to seek the death 
penalty, a separate notice of its intention to 
seek life without parole must be given before 
the state may seek that punishment. State v. 
Gilliland, 22 S.W.3d 266, 2000 Tenn. LEXIS 341 
(Tenn. 2000). 

A lack of actual prejudice does not excuse a 
failure to give notice. State v. Gilliland, 22 
S.W.3d 266, 2000 Tenn. LEXIS 341 (Tenn. 
2000). 

Modification of defendant’s sentence from life 
without the possibility of parole to life impris- 
onment with the possibility of parole after she 
was convicted of first-degree murder and the 
facilitation of first-degree murder was appro- 
priate because lack of written notice by the 
state pursuant to T.C.A. § 39-13-208 mandated 
a sentence of life with the possibility of parole. 
State v. Dych, 227 S.W.3d 21, 2006 Tenn. Crim. 
App. LEXIS 823 (Tenn. Crim. App. 2006), ap- 
peal denied, — S.W.3d —, 2007 Tenn. LEXIS 
191 (Tenn. Feb. 26, 2007). 

Case was remanded for resentencing under 
T.C.A. § 40-35-202 for aggravated rape under 
T.C.A. § 39-13-502(a)(2) as it was plain error 
under T.R.A.P. 36(b) to allow a post-trial sen- 
tencing position to cure a deficient pre-trial 
T.C.A. § 40-35-1200)(2) notice, which had 
failed to state that defendant was a repeat 
violent offender, or to set forth the nature of the 
sodomy conviction as a qualifying prior convic- 
tion and the dates of the prior period of incar- 
ceration; the severity of the sentence required a 
result similar to that imposed for defective 


39-13-209. [Obsolete.] 


Code Commission Notes. Former § 39-13- 
209 (Acts 2007, ch. 549, §§ 1-7; 2008, ch. 1122, 
§ 1), concerning the special committee to study 


notices under T.C.A. 39-13-208(c). State v. Coo- 
per, 321 S.W.3d 501, 2010 Tenn. LEXIS 870 
(Tenn. Sept. 21, 2010). 

Defendant was not entitled to relief from the 
trial court’s imposition of consecutive sentenc- 
ing because there was no statutory violation, 
even though the State did not give notice, 
because it was not seeking life without possi- 
bility of parole for the instant crime and the 
trial court did not analyze the statutory aggra- 
vating factors. State v. Hall, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 221 (Tenn. Crim. aay 
Mar. 29, 2016), appeal denied, — S.W.3d — 
2016 Tenn. LEXIS 599 (Tenn. Aug. lige 2016). 


2. Withdrawal of Notice. 

The state’s withdrawal of its original notice 
of its intention to seek the death penalty, with- 
out more, also operated to withdraw notice of 
its intention to seek life without parole. State v. 
Gilliland, 22 S.W.3d 266, 2000 Tenn. LEXIS 341 
(Tenn. 2000). 


3. Life Sentence. 

In a case where defendant was convicted of 
first degree felony murder during perpetration 
of aggravated child abuse or neglect, trial coun- 
sel was not ineffective in failing to object to a 
sentence of life imprisonment without first 
holding a sentencing hearing as a life sentence 
was the minimum sentence allowed for first 
degree felony murder; and in failing to object to 
the trial court’s imposition of an illegal sen- 
tence because a sentence of life imprisonment 
was not an indefinite amount of time; and the 
trial court was not required to specify a term of 
years when sentencing a defendant to life im- 
prisonment. Blake v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 554 (Tenn. Crim. App. 
July 27, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 896 (Tenn. Nov. 22, 2016). 


the administration of the death penalty, was 
deleted as obsolete by the code commission in 
2010. 
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39-13-210. Second degree murder. 


(a) Second degree murder is: 

(1) A knowing killing of another; 

(2) A killing of another that results from the unlawful distribution of any 
Schedule I or Schedule II drug, when the drug is the proximate cause of the 
death of the user; or 

(3) A killing of another by unlawful distribution or unlawful delivery or 
unlawful dispensation of fentanyl or carfentanil, when those substances 
alone, or in combination with any substance scheduled as a controlled 
substance by the Tennessee Drug Control Act of 1989, compiled in chapter 
17, part 4 of this title and in title 53, chapter 11, parts 3 and 4, including 
controlled substance analogs, is the proximate cause of the death of the user. 
(b) Ina prosecution for a violation of this section, if the defendant knowingly 


engages in multiple incidents of domestic abuse, assault or the infliction of 
bodily injury against a single victim, the trier of fact may infer that the 
defendant was aware that the cumulative effect of the conduct was reasonably 
certain to result in the death of the victim, regardless of whether any single 
incident would have resulted in the death. 
(c)(1) Second degree murder is a Class A felony. 
(2) Notwithstanding the Tennessee Criminal Sentencing Reform Act of 


1989, compiled in title 40, chapter 35, a person convicted of a violation of 
subdivision (a)(2) where the victim is a minor shall be punished from within 
one (1) range higher than the sentencing range otherwise appropriate for the 


person. 


History. 

Acts 1989, ch. 591, § 1; T.C.A., § 39-13-206; 
Acts 1990, ch. 980, § 6; 1990, ch. 1088, § 4; 
1995, ch. 460, § 2; 2006, ch. 967, § 2; 2018, ch. 
934, § 2; 2018, ch. 995, § 1. 


Sentencing Commission Comments. This 
section defines second degree murder and 
makes clear that the requisite mens rea for 
second degree murder is the “knowing” killing 
of another or that the killing be done recklessly 
as a result of unlawful distribution of a Sched- 
ule I or Schedule II drug. This section should 
always be read in conjunction with the first 
degree murder, voluntary manslaughter and 
criminally negligent homicide statutes. 


Compiler’s Notes. 

Former § 39-13-210, concerning a viable fe- 
tus as victim, was transferred to § 39-13-214 in 
1990. 

Acts 2006, ch. 967, § 1 provided that the act 
shall be known and may be cited as the Chris- 
tina Robinson Act of 2006. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 

Acts 2018, ch. 934, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as “Henry’s Law.” 


Amendments. 
The 2018 amendment by ch. 934 added (c)(2). 
The 2018 amendment by ch. 995 added (a)(3). 


Effective Dates. 
Acts 2018, ch. 934 § 3. July 1, 2018. 
Acts 2018, ch. 995 § 2. July 1, 2018. 


Cross-References. 

Admission to bail pending appeal, § 40-11- 
113. 

Culpability, title 39, ch. 11, part 3. 

Penalty for Class A felony, § 40-35-111. 

Schedule I and Schedule II drugs, §§ 39-17- 
406, 39-17-408. 

Transfer from juvenile court, § 37-1-134. 

Use of force defending residence against in- 
truder, § 39-11-611. 

Written request for charge on lesser included 
offense, § 40-18-110. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 32.3. 

Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles, § 33; 14 Tenn. Juris., Homicide, 
§§ 12, 18, 60. 


Law Reviews. 

Criminal Attempt — Murder Two: The Law 
in Tennessee After State v. Kimbrough (Bar- 
bara Kritchevsky), 28 U. Mem. L. Rev. 3 (1997). 
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Instructing the Jury on the Defense of Volun- 
tary Intoxication in Tennessee, 39 Tenn. L. Rev. 
479 (1971). 

Recent Developments — Tennessee Homicide 
Law, 60 Tenn. L. Rev. 675 (1993). 


Attorney General Opinions. 
Intentional, knowing, or reckless conduct 


OFFENSES AGAINST PERSON 


39-13-210 


will establish the culpable mental state for 
second-degree murder by unlawful distribution 
of illegal drugs. As a practical matter, however, 
the mental-state element is recklessness. The 
standard of “conscious indifference” announced 
in State v. Randolph, 676 S.W.2d 943 (Tenn. 
1984) is not applicable. OAG 14-72, 2014 Tenn. 
AG LEXIS 74 (7/23/14) 


NOTES TO DECISIONS 


Analysis 


. Elements. 

—Knowing. 

—Cause of Death. 

. Presumption Abandoned. 
Lesser Included Offenses. 
. Attempt. 

. Multiple Offenses. 

. Transferred Intent. 

. Double Jeopardy. 

10. Evidence. 

11. —Prior Convictions. 

12. —Sufficient. 

13. —Insufficient. 

14. Enhancement Factors. 
15. Defenses. 

16. Sentencing. 

17. Inconsistent Verdicts. 
18. Instructions. 


OHONMKHMPwWN-E 


1. Elements. 


2. —Knowing. 

Evidence was sufficient to support the jury’s 
application of the aggravating circumstance 
under T.C.A. § 39-13-204()(2) where the pros- 
ecution established that defendant was previ- 
ously convicted of second degree murder, espe- 
cially aggravated robbery, and aggravated 
assault, because second degree murder re- 
quires a knowing killing of another under 
T.C.A. § 39-13-210, and especially aggravated 
robbery requires a robbery accomplished with a 
deadly weapon where the victim suffered seri- 
ous bodily injury under T.C.A. § 39-13-403(a). 
State v. Ivy, 188 S.W.3d 132, 2006 Tenn. LEXIS 
137 (Tenn. 2006), cert. denied, Ivy v. Tennessee, 
549 U.S. 914, 127S. Ct. 258, 166 L. Ed. 2d 200, 
2006 U.S. LEXIS 6153 (2006). 


3. —Cause of Death. 

The victim’s decision to refuse medical care 
and court-ordered removal of artificial life sup- 
port was not a superseding cause of death. 
State v. Ruane, 912 S.W.2d 766, 1995 Tenn. 
Crim. App. LEXIS 584 (Tenn. Crim. App. 1995). 


4, Presumption Abandoned. 

Removing the second degree murder pre- 
sumption will help clarify the law and avoid 
confusion; accordingly, while the Tennessee su- 
preme court abandoned the second degree mur- 
der presumption, such abandonment of the 


second degree murder presumption is not a new 
constitutional rule which must be given retro- 
active application. State v. Jackson, 173 S.W.3d 
401, 2005 Tenn. LEXIS 788 (Tenn. 2005). 


5. Lesser Included Offenses. 

Criminally negligent homicide is a lesser 
charge of second-degree murder. State v. Lynn, 
924 S.W.2d 892, 1996 Tenn. LEXIS 379 (Tenn. 
1996). 

In a prosecution for first-degree murder, in 
which defendant was convicted for second-de- 
gree murder, it was reversible error not to 
charge the jury on voluntary manslaughter, a 
lesser included offense, in light of the evidence 
of provocation by the victim. State v. Summer- 
all, 926 S.W.2d 272, 1995 Tenn. Crim. App. 
LEXIS 1009 (Tenn. Crim. App. 1995). 

Where evidence used to prove the offenses of 
attempted second degree murder and aggra- 
vated assault was the same, defendant’s convic- 
tions for both offenses were the “same” for 
purposes of Tenn. Const., art. I, § 10, prohibit- 
ing double jeopardy. State v. Hall, 947 S.W.2d 
181, 1997 Tenn. Crim. App. LEXIS 63 (Tenn. 
Crim. App. 1997). 

Because the mental states required for the 
lesser offenses differ only in the level of culpa- 
bility attached to each in terms of seriousness 
and punishment, the offense of second degree 
homicide is a lesser included offense of felony 
murder. State v. Ely, 48 S.W.3d 710, 2001 Tenn. 
LEXIS 583 (Tenn. 2001). 

Reckless aggravated assault is not a lesser 
included offense of attempted second degree 
murder. State v. Rush, 50 S.W.3d 424, 2001 
Tenn. LEXIS 587 (Tenn. 2001). 

Felony reckless endangerment is not a lesser 
included offense of attempted second degree 
murder; however, misdemeanor reckless en- 
dangerment is a lesser included offense of sec- 
ond degree murder. State v. Rush, 50 S.W.3d 
424, 2001 Tenn. LEXIS 587 (Tenn. 2001). 

Defendant could not be convicted of reckless 
aggravated assault on the theory it was a lesser 
included offense of attempted second degree 
murder as application of the three-part Burns 
analysis for determining what constitutes a 
lesser included offense dictated reckless aggra- 
vated assault was not a lesser included offense; 
reckless aggravated assault requires proof of 
elements not required to prove attempted sec- 
ond degree murder and reckless aggravated 
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assault does not involve a less serious harm or 
risk of harm to a person—indeed, it always 
involves bodily injury—whereas attempted sec- 
ond degree murder sometimes involves no in- 
jury at all to the victim. State v. Rush, 50 
S.W.3d 424, 2001 Tenn. LEXIS 587 (Tenn. 
2001). 

Court’s error in failing to instruct on lesser 
included offenses was harmless because defen- 
dant shot the victim, an armored truck guard, 
in the back of the head and stole the victim’s 
money deposit bag, he was identified as one of 
two men fleeing from the scene, and his crimi- 
nal conduct was filmed by a surveillance cam- 
era. State v. Thomas, 158 S.W.3d 361, 2005 
Tenn. LEXIS 135 (Tenn. 2005), cert. denied, 
Thomas v. Tennessee, 126 S. Ct. 125, 163 L. Ed. 
2d 131, 546 U.S. 855, 2005 U.S. LEXIS 6959 
(U.S. 2005). 

In defendant’s felony murder case, a trial 
court’s failure to instruct the jury on the lesser- 
included offense of second-degree murder was 
waived for post-conviction relief because the 
trial court’s error under State v. Trusty, 919 
S.W.2d 305, 310, 1996 Tenn. LEXIS 187 (Tenn. 
1996), could have been presented on direct 
appeal but was not; additionally, the analysis in 
State v. Burns, 6 S.W.3d 453, 1999 Tenn. LEXIS 
572 (Tenn. 1999), and State v. Ely, 48 S.W.3d 
710, 721 (Tenn. 2001), was not applicable be- 
cause there was no language in defendant’s 
pre-Burns conviction suggesting that the court 
fashioned a new constitutional rule for retroac- 
tive application in post-conviction cases. Wiley 
v. State, 183 S.W.3d 317, 2006 Tenn. LEXIS 20 
(Tenn. 2006). 

Regardless of whether part (b) of the test for 
lesser included offenses is abrogated by the 
statute, voluntary manslaughter is a lesser 
included offense of second degree murder and 
contains a statutory element establishing a 
different mental state indicating a lesser de- 
gree of culpability. State v. Moore, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 356 (Tenn. Crim. 
App. May 12, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 692 (Tenn. Sept. 22, 
2016), cert. denied, Moore v. Tennessee, 197 L. 
Ed. 2d 711, 187 S. Ct. 1580, — U.S. —, 2017 
U.S. LEXIS 2514 (U.S. Apr. 17, 2017). 

While the facts of the case, defendant’s sole 
act of firing one bullet toward the occupants of 
the apartment, would support a conviction for 
reckless endangerment by discharging a fire- 
arm into a habitation or reckless endanger- 
ment committed with a deadly weapon, these 
crimes are not lesser-included offenses of at- 
tempted second degree murder, with which 
defendant was charged. State v. Turner, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. May 5, 2017). 


6. Attempt. 
An attempt to commit second degree murder 
is a criminal offense in Tennessee. State v. 
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Palmer, 10 S.W.3d 638, 1999 Tenn. Crim. App. 
LEXIS 663 (Tenn. Crim. App. 1999). 

Because the jury could have found that the 
defendant’s conduct was reasonably certain to 
cause the victim’s death, that the defendant 
was not acting in self-defense, and that the 
defendant intended to kill the victim based 
upon the use of a deadly weapon, and the 
seriousness of the wounds inflicted, the evi- 
dence was sufficient to support the verdict of 
attempted second degree murder. State v. In- 
low, 52 S.W.3d 101, 2001 Tenn. Crim. App. 
LEXIS 40 (Tenn. Crim. App. 2001). 

Based on the character of and the circum- 
stances surrounding the offense, specifically 
the number of times the victim was shot, the 
jury could conclude that the gun was not fired 
accidentally but that defendant knowingly shot 
the victim. Thus, the evidence was sufficient to 
support defendant’s conviction for attempted 
second degree murder. State v. Henderson, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 432 
(Tenn. Crim. App. June 10, 2016). | 

Evidence was sufficient to support defen- 
dant’s conviction for attempt to commit second 
degree murder. A reasonable jury could have 
concluded that defendant intentionally shot the 
victim with the knowledge that shooting the 
victim was reasonably certain to kill him. State 
v. Harbison, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 684 (Tenn. Crim. App. Sept. 14, 
2016). 

Evidence supported defendant’s conviction 
for attempted second degree murder because 
the victim and eyewitnesses testified that the 
victim was standing on the sidewalk by the 
street with the victim’s back to defendant and 
was unarmed when defendant crossed the 
street, called to the victim, and shot the victim 
as the victim was turning around. The victim 
and the eyewitnesses all testified that neither 
the victim, nor the victim’s family had ap- 
proached or yelled at defendant immediately 
prior to the shooting and that they were all 
unarmed. State v. Floyd, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
Mar. 29, 2018). 

Defendant was not entitled to a judgment of 
acquittal because sufficient evidence supported 
defendant’s conviction for attempted second- 
degree murder, as the evidence showed defen- 
dant approached the victim from behind and 
slashed the victim’s throat from ear to ear. 
State v. Wilson, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 351 (Tenn. Crim. App. May 7, 
2018). 


7. Multiple Offenses. 

Offenses of second degree murder and pos- 
session of a deadly weapon with intent to em- 
ploy it in a felony are separate and distinct, and 
merger of convictions would not be appropriate. 
Dixon v. State, 934 S.W.2d 69, 1996 Tenn. Crim. 
App. LEXIS 172 (Tenn. Crim. App. 1996). 
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8. Transferred Intent. 

Court rejects as inapplicable any theory of 
transferred intent; the question remains, how- 
ever, whether a wayward single-shot scenario 
that results in no injuries may ever result in 
multiple convictions for attempt to commit a 
murder, and such a question is resolved by 
analyzing the circumstances of each given case. 
State v. Turner, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 337 (Tenn. Crim. App. May 5, 
2017). 


9. Double Jeopardy. 

Double Jeopardy Clause, U.S. Const. amend. 
V, and Tenn. Const. art. I, § 10 barred defen- 
dant’s retrial on first-degree premeditated mur- 
der after the conviction was reversed by the 
appellate court for insufficient evidence, the 
appellate court reduced the conviction to sec- 
ond-degree murder, the State did not appeal, 
and the state’s highest court reversed the sec- 
ond-degree murder and abuse of a corpse con- 
victions; defendant could be tried again for 
second-degree murder and abuse of a corpse. 
State v. Climer, 400 S.W.3d 537, 2013 Tenn. 
LEXIS 354 (Tenn. Apr. 19, 2013). 

Defendant only employed the firearm one 
time and thus multiple convictions of at- 
tempted second degree murder and employing 
a firearm in the commission of a dangerous 
felony would have run afoul of the prohibition 
against double jeopardy. State v. Turner, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. May 5, 2017). 


10. Evidence. 

The crime of second degree murder can be 
established by circumstantial evidence. State v. 
Collins, 986 S.W.2d 13, 1998 Tenn. Crim. App. 
LEXIS 254 (Tenn. Crim. App. 1998), review or 
rehearing denied, — S.W.2d —, 1998 Tenn. 
LEXIS 660 (Tenn. Nov. 2, 1998). 

Evidence was insufficient to sustain a second 
degree murder conviction because the only 
proof that defendant caused a head injury to 
the victim were the victim’s reports that defen- 
dant “put her to the ground” and that she 
subsequently suffered a headache; there was no 
proof that defendant was aware that his treat- 
ment of the victim was “reasonably certain” to 
cause her death. State v. Parker, 350 S.W.3d 
883, 2011 Tenn. LEXIS 881 (Tenn. Sept. 23, 
2011). 


11. —Prior Convictions. 

In a prosecution for second-degree murder, it 
was error to admit evidence of a prior felony, 
also a murder, to impeach defendant’s credibil- 
ity, since a prior murder does not necessarily go 
to defendant’s credibility; however, since the 
nature of the prior felony was not revealed to 
the jury, and since evidence of another at- 
tempted felony conviction was presented at 
trial, the error was harmless. State v. Summer- 
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all, 926 S.W.2d 272, 1995 Tenn. Crim. App. 
LEXIS 1009 (Tenn. Crim. App. 1995). 


12. —Sufficient. 

Where the victim, defendant’s infant child, 
died of malnutrition and dehydration, evidence 
showing that defendant lived in the same 
household with the victim, that deterioration of 
the child was evident and the need for medical 
attention apparent, and that defendant elected 
not to seek medical assistance, would have 
been sufficient to support a conviction for sec- 
ond degree murder had there been no other 
error in the trial. State v. Bordis, 905 S.W.2d 
214, 1995 Tenn. Crim. App. LEXIS 146 (Tenn. 
Crim. App. 1995). 

Evidence was sufficient to enable a rational 
trier of fact to find the essential elements of 
second-degree murder, a knowing killing of 
another, beyond a reasonable doubt. State v. 
Summerall, 926 $.W.2d 272, 1995 Tenn. Crim. 
App. LEXIS 1009 (Tenn. Crim. App. 1995). 

Evidence was sufficient to support conviction. 
State v. Meade, 942 S.W.2d 561, 1996 Tenn. 
Crim. App. LEXIS 673 (Tenn. Crim. App. 1996). 

Evidence was sufficient to support conviction 
for attempted second-degree murder. State v. 
Freeman, 943 S.W.2d 25, 1996 Tenn. Crim. 
App. LEXIS 606 (Tenn. Crim. App. 1996). 

Person can act knowingly irrespective of de- 
sire that conduct or result will occur when that 
person is aware of nature of conduct or where 
conduct is reasonably certain to cause result. 
State v. Gray, 960 S.W.2d 598, 1997 Tenn. Crim. 
App. LEXIS 544 (Tenn. Crim. App. 1997). 

Circumstantial evidence was sufficient to 
support conviction of defendant whose full- 
term infant drowned in a commode minutes 
after defendant gave birth to the child. State v. 
Collins, 986 S.W.2d 138, 1998 Tenn. Crim. App. 
LEXIS 254 (Tenn. Crim. App. 1998), review or 
rehearing denied, — S.W.2d —, 1998 Tenn. 
LEXIS 660 (Tenn. Nov. 2, 1998). 

Evidence was sufficient to support defen- 
dant’s conviction for second degree murder 
where defendant shot at victim’s car from a 
distance of one to one and one-half car lengths, 
which is reasonably certain to result in the 
death of an occupant. State v. Kelley, 34 S.W.3d 
471, 2000 Tenn. Crim. App. LEXIS 166 (Tenn. 
Crim. App. 2000), review or rehearing denied, 
— S.W.3d —, 2000 Tenn. LEXIS 667 (Tenn. Nov. 
20, 2000). 

Habeas petitioner was not entitled to relief 
under 28 USCS § 2254 for his conviction of 
second-degree murder because a state appel- 
late court was not unreasonable in determining 
that although the evidence was all circumstan- 
tial, it was not so deficient that no rational trier 
of fact could have found the inmate guilty of 
second degree murder beyond a reasonable 
doubt; the petitioner had fired shots at a 
crowded club and one of those shots penetrated 
a board-covered window and struck and killed 
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the victim standing in the back of the club. 
Eady v. Morgan, 515 F.3d 587, 2008 FED App. 
73P, 2008 U.S. App. LEXIS 3084 (6th Cir. Feb. 
13, 2008), cert. denied, 172 L. Ed. 2d 232, 1298S. 
Ct. 321, 555 U.S. 938, 2008 U.S. LEXIS 6200 
(U.S. 2008). 

Evidence that there were conflicts between 
the victim and defendant because of defen- 
dant’s continuing use of illegal drugs and indif- 
ferent attitude towards her education; that 
defendant had expressed an interest in the 
amount of the victim’s assets, their disposition 
in the case of the victim’s death, and wanting 
money from the victim; that there was a two- 
hour block of time on the night in question 
when defendant’s cell phone was silent and she 
had the opportunity to commit the crime; that 
defendant suffered an injury to her hand on the 
night in question, for which she gave varying 
explanations; and that defendant lacked sur- 
prise or shock in the days following the crime 
supported defendant’s conviction for second de- 
gree murder. State v. Jackson, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 1003 (Tenn. 
Crim. App. Dec. 10, 2012), modified, 444 S.W.3d 
554, 2014 Tenn. LEXIS 619 (Tenn. Aug. 22, 
2014). 

Evidence that defendant shot the victim in 
the abdomen at close range, which was likely to 
cause the victim’s death, was sufficient to sup- 
port defendant’s convictions for second degree 
murder and reckless homicide. State v. Davis, 
— §.W.3d —, 2013 Tenn. Crim. App. LEXIS 431 
(Tenn. Crim. App. May 21, 2013), affd, 466 
S.W.3d 49, 2015 Tenn. LEXIS 463 (Tenn. June 
3;, 2015); 

Reasonable jury could have found that defen- 
dant was guilty of second degree murder based 
on evidence that defendant purchased a gun 
and bullets the day before the shooting shot the 
victim two times in the heart and the head. 
State v. Taylor, — S.W.3d —, 2014 Tenn. Crim. 
App. LEXIS 920 (Tenn. Crim. App. Sept. 30, 
2014), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 70 (Tenn. Jan. 16, 2015), cert. denied, 
Taylor v. Tennessee, 192 L. Ed. 2d 158, 135 S. 
Ct. 2368, — U.S. —, 2015 U.S. LEXIS 3523 
(U-S. 2015). 

Evidence supported defendant’s conviction 
because, although defendant claimed that a 
shotgun accidentally discharged, a law enforce- 
ment agent performed function tests on the 
shotgun and found that it would not acciden- 
tally discharge as defendant claimed. The doc- 
tor who performed an autopsy of the victim 
testified that the doctor believed that the victim 
was lying flat on floor when shot, and defendant 
held a baseball bat to demonstrate how the 
shotgun was pointed downward when the shot 
was fired. State v. Ramsey, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 985 (Tenn. Crim. App. 
Oct. 29, 2014), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 63 (Tenn. Jan. 16, 2015), 
cert. denied, Ramsey v. Tennessee, 135 S. Ct. 
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2809, 192 L. Ed. 2d 853, 2015 U.S. LEXIS 3727 
(U.S. June 8, 2015). ‘ 

Sufficient evidence supported defendant’s 
convictions for second degree murder and reck- 
less homicide because (1) the evidence showed 
defendant shot the victim in the torso at close 
range, supporting second degree murder, and 
(2) evidence sufficient to support second degree 
murder was also sufficient to support a convic- 
tion for reckless homicide. State v. Davis, 466 
S.W.3d 49, 2015 Tenn. LEXIS 463 (Tenn. June 
3, 2015). 

Evidence that the victim and defendants 
were all members of a street gang, that one 
defendant possessed a handgun, that defen- 
dants beat the victim until he was unconscious, 
and that the victim was in a medically-induced 
coma for nine weeks and needed physically 
therapy to walk and talk again was sufficient to 
support defendants’ convictions for attempted 
second degree murder, aggravated assault, and 
possession of a firearm during the commission 
of a dangerous felony. State v. Bonds, 502 
S.W.3d 118, 2016 Tenn. Crim. App. LEXIS 266 
(Tenn. Crim. App. Apr. 7, 2016). 

Evidence that defendant shot the victim once 
in the chest from a distance of less than 18 
inches following an argument was sufficient to 
support his conviction for second-degree mur- 
der. State v. Jones, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 261 (Tenn. Crim. App. Apr. 6, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 623 (Tenn. Aug. 19, 2016). 

Since defendant conceded that he shot the 
victims and the jury could have inferred that he 
acted knowingly by firing multiple shots at the 
victims from relatively close range, the jury 
was not required to credit defendant’s claim 
that he could not formulate the necessary mens 
rea, and the evidence supported defendant’s 
convictions for second degree murder and espe- 
cially aggravated robbery. State v. Bonsky, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 314 
(Tenn. Crim. App. Apr. 27, 2016). 

Evidence supported defendant’s second de- 
gree murder conviction because the evidence 
showed defendant knowingly killed his wife, 
her twin sister, and his wife’s lover and did not 
kill these victims in a state of passion produced 
by adequate provocation; although defendant 
claimed he killed the victims in a state of 
passion after discovering all three women en- 
gaged in sexual activity, no DNA evidence sup- 
ported his claim that the victims were engaged 
in such activity, and all victims were fully 
clothed at the time of their death and were 
killed in three separate areas of the apartment, 
plus the victims’; injuries were consistent with 
knowing killings. State v. Moore, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 356 (Tenn. Crim. 
App. May 12, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 692 (Tenn. Sept. 22, 
2016), cert. denied, Moore v. Tennessee, 197 L. 
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Ed. 2d 711, 137 S. Ct. 1580, — U.S. —, 2017 
U.S. LEXIS 2514 (U.S. Apr. 17, 2017). 

Evidence was sufficient to convict defendant 
of second degree murder, attempted voluntary 
manslaughter, and employment of a firearm 
during the commission of a dangerous felony 
because defendant and one of the victims had a 
dispute over money; on the day of the incident, 
defendant sped through traffic to cut off the 
vehicle carrying the two victims; defendant 
waved a handgun and exited his vehicle, de- 
manding money; defendant took money given 
to him by one of the victims; he then shot the 
decedent four times, several times while the 
victim was already down, shot the other victim 
once, and fired at least nine rounds; and defen- 
dant then discarded his handgun, fled the 
scene, and hid inside of a truck. State v. Tate, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 402 
(Tenn. Crim. App. May 31, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 782 
(Tenn. Oct. 21, 2016). 

Defendant was properly convicted of at- 
tempted second-degree murder, aggravated as- 
sault, employing a firearm during commission 
of a dangerous felony, and possessing a firearm 
as a convicted felon because, without a prior 
disagreement or provocation, defendant drew a 
gun while the victim’s back was turned, pointed 
it at the victim, and shot him when he at- 
tempted to escape, the shooting was a substan- 
tial step toward killing the victim, firing the 
gun was an intentional act, the victim believed 
that defendant intended to rob him, defendant 
did not attempt to render aid to the victim, left 
the scene, and hid in his mother’s attic, and the 
parties stipulated that defendant had two prior 
felony convictions involving violence and/or 
drugs. State v. Jones, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 417 (Tenn. Crim. App. June 
6, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for second-degree murder 
where, by defendant’s own admission, the vic- 
tim was in the car with the door shut when he 
walked up and shot the passenger-side window 
out of the vehicle where the victim was sitting, 
there was no testimony that the victim was 
attempting to threaten defendant at that time, 
and defendant walked around to the front of the 
car, told the driver to move, and then shot the 
unarmed victim several more times. State v. 
Bailey, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 468 (Tenn. Crim. App. June 29, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
770 (Tenn. Oct. 20, 2016). 

Evidence was sufficient for a rational trier of 
fact to find defendant guilty of attempted sec- 
ond degree murder because defendant inten- 
tionally chased after one victim with his truck 
and unsuccessfully attempted to hit that vic- 
tim; defendant also intentionally chased after a 
second victim with his truck and successfully 
struck her several times and caused her injury, 


OFFENSES AGAINST PERSON 


39-13-210 


and he did not after making explicit and im- 
plicit threats. State v. Rush, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 507 (Tenn. Crim. App. 
July 15, 2016). 

Evidence defendant waited for the victim in a 
parking lot, walked to his car while she loaded 
groceries and returned with a gun, was angry 
and repeatedly struck her in the head with his 
gun, and shot the victim’s hands and abdomen 
supported a conviction for attempted second 
degree murder. State v. Vinson, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 647 (Tenn. Crim. 
App. Aug. 31, 2016). 

Evidence was sufficient to support defen- 
dant’s second-degree murder conviction where 
it showed that he knowingly shot the unarmed 
victim in the head causing her death, as he 
admitted to several witness that he was hold- 
ing the weapon when the victim was shot, there 
had been an argument, and after the shooting 
defendant took his children to a neighbor’s 
house before calling 911 and hiding the 
weapon. State v. Cundiff, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 662 (Tenn. Crim. App. 
Sept. 6, 2016). 

Evidence supported convictions for at- 
tempted especially aggravated robbery, at- 
tempted second degree murder, and the em- 
ployment of a firearm during the commission of 
or attempt to commit a dangerous offense, as 
defendant admitted helping plan the robbery, 
driving the assailants to the victim’s home, and 
that he expected to be compensated, and the 
jury determined the offenses against the vic- 
tim’s friend were a natural and probable conse- 
quence of attempting to rob the murder victim 
at gunpoint. State v. Moore, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 714 (Tenn. Crim. App. 
Sept. 20, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 27 (Tenn. Jan. 18, 2017). 

Verbal altercation between the victim and 
defendant and the victim’s threats to kill defen- 
dant, standing alone, could not provide suffi- 
cient provocation for taking a life, and the 
victim’s breaking of a glass or turning toward 
defendant were not sufficient provocation to 
have caused defendant to act in an irrational 
manner; it was within the province of the jury 
to reject voluntary manslaughter, and the evi- 
dence was sufficient to sustain defendant’s con- 
viction for second degree murder. State v. Fer- 
rell, —S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
871 (Tenn. Crim. App. Nov. 18, 2016). 

Evidence that defendant went to a residence 
and asked the victim to come outside to settle 
some business, the victim came out, defendant 
pulled out a handgun and pointed it at the 
victim, the victim charged, and defendant fired 
the gun, was sufficient to support defendant’s 
conviction for attempted second degree murder. 
State v. Patterson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 911 (Tenn. Crim. App. Dec. 7, 
2016), modified, — S.W.3d —, 2017 Tenn. 
LEXIS 736 (Tenn. Nov. 30, 2017). 
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Defendant's conviction for second degree 
murder was supported by sufficient evidence; 
defendant and his friend fired into a crowd of 
people multiple times, striking and killing the 
victim, and defendant later admitted his in- 
volvement in the shooting. State v. Waller, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 935 
(Tenn. Crim. App. Dec. 15, 2016). 

Sufficient evidence supported defendant’s 
second-degree murder conviction because a 
jury could reasonably infer that defendant 
knowingly killed the victim. State v. Holling- 
sworth, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 17 (Tenn. Crim. App. Jan. 11, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
352 (Tenn. May 24, 2017). 

Sufficient evidence supported defendant’s 
second degree murder conviction because (1) 
any reasonable belief of imminent danger of 
death or serious injury, mutual combat, or 
adequate provocation ended when defendant 
got control of the victim’s gun, and (2) nothing 
showed a gun was fired at defendant. State v. 
Birchfield, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 131 (Tenn. Crim. App. Feb. 27, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
386 (Tenn. June 7, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted second-degree 
murder because a witness and the victim gave 
accounts of witnessing defendant stab the vic- 
tim multiple times after an argument, and a 
paramedic testified that the victim had to be 
transported to the hospital for immediate sur- 
gery. State v. Rahman, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 180 (Tenn. Crim. App. Mar. 
9/2017). 

Conviction for the attempted second degree 
murder of one victim was affirmed, as she was 
standing visibly in the window and made eye 
contact with defendant before he fired the shot. 
State v. Turner, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 337 (Tenn. Crim. App. May 5, 
2017). 

Evidence was sufficient to support defen- 
dants’ second-degree murder convictions where 
it established that defendants approached the 
victim and his friends at an apartment com- 
plex, produced guns, fired multiple shots at the 
victim, and fled the scene. State v. Flynn, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 350 
(Tenn. Crim. App. May 5, 2017), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 600 (Tenn. 
Sept. 22, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of second-degree murder, 
rather than voluntary manslaughter, because it 
showed that in the months prior to the shooting 
arguments between defendant and his wife had 
escalated, defendant admitted to policy that 
after escaping his wife with the knife he re- 
trieved his loaded handgun from the shed and 
aimed it at his wife, an agent concluded that 
the handgun was not malfunctioning, and a 


CRIMINAL OFFENSES 


348 


physician testified that the gun had been fired 
from between six inches and three feet. State v. 
Langston, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 374 (Tenn. Crim. App. May 12, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
603 (Tenn. Sept. 22, 2017). 

Evidence that the victim challenged defen- 
dant to a “one on one,” the victim took off his 
shirt in preparation for the fight, then defen- 
dant reached for a concealed gun in his pants 
and shot the victim and attempted to shoot 
another individual, and the victim was un- 
armed was sufficient to support defendant’s 
conviction for second-degree murder. State v. 
Robinson, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 412 (Tenn. Crim. App. May 18, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
490 (Tenn. Aug. 18, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of second-degree murder and 
attempted aggravated robbery because it 
showed that defendant and his friend accosted 
the victim outside the victim’s residence, defen- 
dant forced the victim to the ground at gun- 
point and rifled through his pockets before 
fleeing with his friend, a short time later while 
the victim and another man were driving 
around searching for the robbers defendant 
fired 14 gunshots from a semiautomatic hand- 
gun at the victim’s vehicle and struck the 
victim in the head, killing him. State v. Taylor, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 517 
(Tenn. Crim. App. June 16, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 652 
(Tenn. Oct. 6, 2017). 

Evidence was sufficient to convict defendant 
of attempted second degree murder as the State 
proved that he acted knowingly when he shot 
one of the victims in the back during the 
robbery because the two victims were lured to 
an apartment complex under the pretext of 
buying a gaming system and a television; de- 
fendant pointed a gun at them and robbed 
them; as they ran away, defendant fired gun- 
shots in their direction; one of the bullets hit 
one of the victims in the back; and the jury was 
at liberty to infer that defendant knew that 
firing a gun in the direction of the victims as 
they attempted to escape the robbery could 
have resulted in their deaths. State v. Woods, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 569 
(Tenn. Crim. App. June 29, 2017), appeal de- 
nied, — S.W3d —, 2017 Tenn. LEXIS 840 
(Tenn. Nov. 20, 2017). 

Evidence that defendant shot eleven bullets 
at the vehicle the victims were riding in was 
sufficient to support defendant’s convictions for 
second degree murder and attempted second 
degree murder. State v. Donaldson, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 597 (Tenn. 
Crim. App. July 6, 2017). 

Evidence was sufficient to prove defendant’s 
identity as the shooter because the victim knew 
defendant, the victim testified regarding his 
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unique haircut and gait, the jury was presented 
with video of the shooter as well as video of 
defendant filmed with the same equipment at 
the same location under similar circumstances, 
the shooter’s appearance was consistent with 
defendant’s in physique, movement, and gen- 
eral hairstyle, both had a similarly shaped 
tattoo in the same location, the shooter and 
defendant appeared to be wearing the same 
shoes, and the victim testified that he was 
certain the shooter depicted on film was defen- 
dant. State v. Myles, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 607 (Tenn. Crim. App. July 
11, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 787 (Tenn. Nov. 16, 2017). 

Evidence that defendant and codefendant 
fired 19 shots at the victim while the victim ran 
and continued to shoot at the victim after he fell 
to the ground, hitting him a total of 13 times 
and leaving him paralyzed and in a wheelchair, 
was sufficient to support defendant’s conviction 
for attempted second-degree murder. State v. 
Cunningham, — S8.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 747 (Tenn. Crim. App. Aug. 23, 
2017). 

Evidence was sufficient to convict defendant 
of second degree murder because he was home 
with the victim, his mother, on the morning she 
died; defendant’s wife saw him in the victim’s 
room in the hours before her death; the wife 
heard a scream and, when she questioned de- 
fendant about what had happened, he re- 
sponded, from the victim’s room, that the vic- 
tim had fallen and that he would take care of 
her; the victim was found hours later in her 
bedroom having been beaten to death; the day 
before her death, defendant sold the victim’s 
jewelry for cash; the victim’s blood was found 
on defendant’s clothes; and it was defendant 
who was last seen with the victim in the hours 
shortly before she died. State v. Knight, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 881 
(Tenn. Crim. App. Sept. 28, 2017). 

Evidence was sufficient to support a convic- 
tion for facilitation of attempted second degree 
murder under T.C.A. § 39-13-210(a)(1), 39-12- 
101(a), 39-11-4038; a reasonable juror could 
have found that defendant knew his accomplice 
intended to knowingly kill the victim and de- 
fendant substantially assisted his accomplice 
by handing him the gun, and the victim’s even- 
tual death did not mean that defendant’s con- 
viction for attempt could not stand. State v. 
Harris, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1016 (Tenn. Crim. App. Dec. 7, 2017). 

Defendant’s argument that he could not form 
the requisite specific intent to commit the of- 
fenses due to his alleged intoxication was re- 
jected by the jury, and thus, there was sufficient 
evidence to support his convictions for at- 
tempted second degree murder, aggravated 
burglary, burglary of a vehicle, two counts of 
theft, employment of a firearm during the com- 
mission of a dangerous felony, and possession of 


OFFENSES AGAINST PERSON 


39-13-210 


a firearm during the commission of a dangerous 
felony. State v. Goss, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 1052 (Tenn. Crim. App. Dec. 
22, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted second degree 
murder because it showed that defendant ap- 
proached the victims after they left a store, he 
pulled out his gun, the victims began walking 
backwards, defendant attempted to hit one 
victim with a glass bottle, both victims fell, and 
when the second victim reached for the gun 
defendant shot him. State v. Johnson, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 62 (Tenn. 
Crim. App. Jan. 30, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of second-degree murder be- 
cause it showed that he shot the victim several 
times after he greeted the victim at his door, the 
victim identified his shooter using a known 
nickname for defendant, the casings recovered 
from the crime scene matched the weapon 
owned by defendant, and the medical examiner 
testified that the victim’s cause of death was 
the result of multiple gunshot wounds. State v. 
Starks, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 171 (Tenn. Crim. App. Mar. 5, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of attempted first-degree 
murder and attempted second-degree murder 
because it showed that he fired at unarmed 
victims and an expert in the field of forensic 
psychiatry testified that defendant was capable 
of premeditating his actions and was deceptive 
in his interview. State v. Starks, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 171 (Tenn. Crim. 
App. Mar. 5, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction for second degree murder be- 
cause defendant, unlawfully armed with a gun, 
went to an apartment unit unannounced and in 
violation of a trespass notification to see defen- 
dant’s children and engaged in an argument 
with their mother, shot the unarmed victim in 
the chest, ultimately causing the victim’s 
death, and fled the scene, disposed of the 
weapon, and hid from police. Although there 
was evidence that defendant was fearful and 
acted in self-defense, the jury rejected this 
theory. State v. Jennings, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 174 (Tenn. Crim. App. 
Mar. 6, 2018). 

Evidence was sufficient to convict defendant 
of second degree murder because the 12-year- 
old victim testified that his mother, the murder 
victim, placed her handgun on the kitchen 
counter, that defendant was the only person 
with a weapon at the time of the shooting, and 
that he heard gunshots fired and heard his 
mother scream as he ran away from their 
home; two neighbors testified that they heard 
gunshots and then saw defendant standing 
outside before she returned to her home and 
turned out the lights; a special agent testified 
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that the bullet that was recovered from the 
murder victim’s body was fired by defendant’s 
pistol; and defendant admitted that she pulled 
out her pistol and shot the murder victim 
several times. State v. Grant, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 294 (Tenn. Crim. 
App. Jan. 4, 2018). 

It was the province of the jury to address 
questions of witness credibility, conflicts in tes- 
timony, and the weight and value to be given to 
evidence. Therefore, the evidence was sufficient 
to sustain defendant’s conviction for second 
degree murder. State v. Ballard, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 373 (Tenn. Crim. 
App. May 15, 2018). 


13. —Insufficient. 

Evidence was insufficient to support defen- 
dant’s second-degree murder conviction as the 
State failed to prove that the victim used meth- 
amphetamine and that her use of the drug was 
the proximate cause of her death. No witness 
testified regarding the cause in fact of the 
victim’s death. State v. Pack, 421 S.W.3d 629, 
2013 Tenn. Crim. App. LEXIS 848 (Tenn. Crim. 
App. Sept. 27, 2013). 

Defendant’s sole act of firing one bullet to- 
ward the occupants of an apartment was not 
sufficient to support three convictions for at- 
tempted second degree murder, as the evidence 
did not show that he acted with the objective to 
cause the killing of three victims or that he 
believed firing one bullet would cause the kill- 
ing of three victims, who were spread out across 
two rooms, without further conduct on his part. 
State v. Turner, — $.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 337 (Tenn. Crim. App. May 5, 
2017). 


14. Enhancement Factors. 

Exceptional cruelty is not an element of at- 
tempted second-degree murder and may be 
considered as an enhancement factor in the 
commission of the offense. State v. Hall, 947 
S.W.2d 181, 1997 Tenn. Crim. App. LEXIS 63 
(Tenn. Crim. App. 1997). 


15. Defenses. 

Language in the second degree murder and 
voluntary manslaughter statutes, is unambigu- 
ous: both statutes are devoid of any indication 
that voluntary manslaughter is a defense or 
partial defense to the crime of second degree 
murder; instead, these statutes make it clear 
that voluntary manslaughter is a separate 
criminal offense rather than a defense to sec- 
ond degree murder. State v. Moore, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 356 (Tenn. 
Crim. App. May 12, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 692 (Tenn. Sept. 
22, 2016), cert. denied, Moore v. Tennessee, 197 
L. Ed. 2d 711, 137 S. Ct. 1580, — U.S. —, 2017 
U.S. LEXIS 2514 (U.S. Apr. 17, 2017). 

Statute does not identify state of passion as a 
defense to first or second degree murder and 
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does no more than generally describe defenses 
within the context of the State’s burden of 
proof; the legislature plainly intended for state 
of passion produced by adequate provocation to 
be an element of the separate offense of volun- 
tary manslaughter, not a defense to second 
degree murder. State v. Moore, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 356 (Tenn. Crim. 
App. May 12, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 692 (Tenn. Sept. 22, 
2016), cert. denied, Moore v. Tennessee, 197 L. 
Ed. 2d 711, 137 S. Ct. 1580, — U.S. —, 2017 
U.S. LEXIS 2514 (U.S. Apr. 17, 2017). 
Sufficient evidence supported defendant’s 
second degree murder conviction because (1) 
the State provided sufficient evidence refuting 
defendant’s claim that defendant acted in self- 
defense, and (2) the verdict showed the jury 
found defendant’s account lacking. State v. 
Lackey, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 552 (Tenn. Crim. App. July 27, 2016). 


16. Sentencing. 

Partially consecutive sentence of 30 years 
was justified under the circumstances of this 
case, and the trial court did not abuse its 
discretion in applying the dangerous offender 
classification; the dangerous offender factor 
was certainly applicable to defendant’s three 
convictions for second degree murder, and his 
sentence was necessary to protect the public 
from further crimes by him. State v. Moore, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 356 
(Tenn. Crim. App. May 12, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 692 
(Tenn. Sept. 22, 2016), cert. denied, Moore v. 
Tennessee, 197 L. Ed. 2d 711, 137 S. Ct. 1580, 
— U.S. —, 2017 U.S. LEXIS 2514 (U.S. Apr. 17, 
2017). 

Length of defendant’s sentences for second 
degree murder, attempted voluntary man- 
slaughter, and employing a firearm during the 
commission of a dangerous felony while having 
a prior felony conviction were appropriate be- 
cause the sentences were within the applicable 
ranges; and the trial court identified several 
enhancing factors on the record as defendant 
had one prior felony and one prior misde- 
meanor drug conviction in addition to a prior 
felony conviction for aggravated assault, and he 
was on probation at the time of the current 
offense and previously had a sentence of proba- 
tion revoked. State v. Tate, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 402 (Tenn. Crim. App. 
May 31, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 782 (Tenn. Oct. 21, 2016). 

Defendant’s consecutive sentences for second 
degree murder, attempted voluntary man- 
slaughter, and employing a firearm during the 
commission of a dangerous felony while having 
a prior felony conviction were appropriate be- 
cause the sentence for employment of a firearm 
was statutorily required to be consecutive to 
the sentence for the accompanying dangerous 
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felony conviction; as for the other two convic- 
tions, defendant was a dangerous offender as 
his behavior indicated little or no regard for 
human life and no hesitation about committing 
a crime in which the risk to human life was 
high; and the extended confinement was neces- 
sary to protect society from defendant’s behav- 
ior and was reasonably related to the underly- 
ing offenses. State v. Tate, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 402 (Tenn. Crim. App. 
May 31, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 782 (Tenn. Oct. 21, 2016). 

Defendant did not show defendant’s 22-year 
sentence was excessive because, (1) as a range 
I offender convicted of a class A felony, defen- 
dant’s sentence range was 15 to 25 years, (2) 
any inadequacy in the court’s articulation of 
the reasons for imposing the sentence did not 
negate the sentence’s presumption of correct- 
ness, and (3) the record belied defendant’s 
claim that the trial court’s reasons for imposing 
the sentence were inadequate, as the court 
systematically went through attendant statu- 
tory requirements, and the court weighed and 
imposed mitigating and enhancement factors. 
State v. Lackey, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 552 (Tenn. Crim. App. July 27, 
2016). 

Trial court did not err by imposing the maxi- 
mum sentence for defendant’s second-degree 
murder conviction where it found three en- 
hancement factors, including defendant’s prior 
history of criminal convictions, his employing a 
firearm during the commission of the offense, 
and being on probation at the time of the 
offense, and it clearly stated that it had consid- 
ered all of the relevant sentencing information. 
State v. Cundiff, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 662 (Tenn. Crim. App. Sept. 6, 
2016). 

The trial court did not abuse its discretion by 
imposing a mid-range, 20-year sentence for 
second-degree murder; the trial court, in con- 
sidering the purposes of sentencing, gave great 
weight to the fact that defendant employed a 
firearm during the commission of the offense 
and some weight to the fact that defendant had 
no hesitation about committing the offense 
when the risk to human life was high, and he 
did not overcome the presumption of reason- 
ableness granted to the in-range sentence. 
State v. Ferrell, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 871 (Tenn. Crim. App. Nov. 18, 
2016). 

Trial court did not abuse its discretion by 
sentencing one defendant to the maximum 25- 
year sentence and the second defendant to 24 
years because the sentences were within range, 
the first defendant’s disagreement with the 
trial court’s weighing of the enhancement fac- 
tors was not a ground for appeal, and the 
second defendant did not identify the mitigat- 
ing factors that he believed the trial court 
should have applied. State v. Flynn, — S.W.3d 
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—, 2017 Tenn. Crim. App. LEXIS 350 (Tenn. 
Crim. App. May 5, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 600 (Tenn. Sept. 
22, 2017). 

Defendant’s mid-range sentence of 20 years 
for his second-degree murder conviction was 
not excessive where the record did not support 
the application of any mitigating factors, the 
trial court applied the enhancement factors 
that defendant possessed or employed a firearm 
during the commission of the offense and two 
children where present when he shot his wife, 
and the trial court properly considered the 
purposes and principles of sentencing. State v. 
Langston, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 374 (Tenn. Crim. App. May 12, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
603 (Tenn. Sept. 22, 2017). 

Trial court did not err in imposing consecu- 
tive sentencing for defendant’s attempted sec- 
ond degree murder and aggravated robbery 
convictions because defendant was eligible for 
consecutive sentencing based upon his exten- 
sive criminal history and the determination 
that he was a dangerous offender; defendant 
was previously convicted of criminal attempt, 
car-jacking, where he violated his diversion, by 
picking up a weapons offense; defendant robbed 
the victims at gunpoint and fired multiple shots 
at them as they attempted to escape; and the 
trial court found that the circumstances of the 
offenses were aggravated and stated that the 
length of the sentence was reasonably related 
to the offenses for which defendant was con- 
victed. State v. Woods, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 569 (Tenn. Crim. App. June 
29, 2017), appeal denied, — S.W.38d —, 2017 
Tenn. LEXIS 840 (Tenn. Nov. 20, 2017). 


17. Inconsistent Verdicts. 

Inconsistent verdicts convicting defendant of 
both second degree murder and reckless homi- 
cide did not entitle defendant to relief because 
(1) inconsistent verdicts were not a basis for 
relief, and (2) the proper merger of reckless 
homicide into second degree murder avoided a 
double jeopardy violation. State v. Davis, 466 
S.W.3d 49, 2015 Tenn. LEXIS 463 (Tenn. June 
3, 2015). 


18. Instructions. 

Trial court distinguished the offenses of vol- 
untary manslaughter and second degree mur- 
der and provided clarity; the jury was informed 
of the differences between second degree mur- 
der and voluntary manslaughter at the mo- 
ment when they were considering whether de- 
fendant was guilty of second degree murder, 
and thus his argument that the sequential jury 
instructions prevented the jury from ever find- 
ing him guilty of voluntary manslaughter was 
unpersuasive. State v. Moore, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 356 (Tenn. Crim. 
App. May 12, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 692 (Tenn. Sept. 22, 
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2016), cert. denied, Moore v. Tennessee, 197 L. 
Ed. 2d 711, 137 S. Ct. 1580, — U.S. —, 2017 
U.S. LEXIS 2514 (U.S. Apr. 17, 2017). 

Jury instructions regarding second degree 
murder and voluntary manslaughter fairly sub- 
mitted the legal issues and contained a proper 
statement of the applicable law; the instruc- 
tions, which advised the jury as to the issue of 
passion upon adequate provocation in the de- 
scription of second degree murder, did not alone 
infect the entire trial or result in a conviction 
that violated due process, and the instructions 
given were substantively the same as those 
suggested in pattern instructions, which had 
been upheld in the past. State v. Moore, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 356 
(Tenn. Crim. App. May 12, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 692 
(Tenn. Sept. 22, 2016), cert. denied, Moore v. 
Tennessee, 197 L. Ed. 2d 711, 137 S. Ct. 1580, 
— U.S. —, 2017 U.S. LEXIS 2514 (U.S. Apr. 17, 
2017). 

In defendant’s first-degree murder trial, the 
jury was properly instructed on the offenses of 
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second degree murder and voluntary man- 
slaughter and thus the trial court did not err in 
denying the requested instruction; the instruc- 
tions mirrored the statutory definitions, plus 
the trial court substantially comported with 
pattern jury instructions. State v. Reynolds, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 174 
(Tenn. Crim. App. Mar. 9, 2017), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 496 (Tenn. 
Aug. 16, 2017). 

Sequential jury instructions did not violate 
defendant’s right to due process and a trial by 
jury by preventing the jury from considering 
the offense of voluntary manslaughter during 
his second-degree murder trial because the 
instructions were consistent with the instruc- 
tions outlined in State v. Page and substantially 
followed the 2001 version of the pattern jury 
instructions. State v. Langston, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 374 (Tenn. Crim. 
App. May 12, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 603 (Tenn. Sept. .22, 
2017). 


(a) Voluntary manslaughter is the intentional or knowing killing of another 
in a state of passion produced by adequate provocation sufficient to lead a 
reasonable person to act in an irrational manner. 

(b) Voluntary manslaughter is a Class C felony. 


History. 
Acts 1989, ch. 591, § 1; T.C.A., § 39-13-207; 
Acts 1990, ch. 1038, § 4. 


Sentencing Commission Comments. 

While the terminology is slightly different 
from the common law definition of voluntary 
manslaughter, the basic principles of voluntary 
manslaughter remain intact in this section. 
First, the defendant’s “passions” must be pro- 
duced by “adequate provocation” which would 
lead a “reasonable person” to act in an irratio- 
nal manner. The latter phrase “irrational man- 
ner” is utilized so as to encompass a broad 
consideration of mental states produced by ad- 
equate provocation. This section should also be 
read in conjunction with § 39-13-201, which 
defines a “deliberate act” as one performed with 
a cool purpose [definition deleted by 1995 
amendment of § 39-13-201]. If the state proves 
a premeditated and deliberate killing of an- 
other, meaning that the state has proven the 
absence of passion or provocation, then, under 
§ 39-13-202, the defendant should be adjudged 
guilty of first degree murder. The fact-finder 


may consider lesser included offenses of second 
degree murder or voluntary manslaughter. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Culpability, title 39, ch. 11, part 3. 

Penalty for Class C felony, § 40-35-111. 

Use of force defending residence against in- 
truder, § 39-11-611. 


Textbooks. 

Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles, §§ 33, 35; 14 Tenn. Juris., Homicide, 
§§ 19, 61. 


Law Reviews. 

Criminal Attempt — Murder Two: The Law 
in Tennessee After State v. Kimbrough (Bar- 
bara Kritchevsky), 28 U. Mem. L. Rev. 3 (1997). 

Homicide: An Enlightened Step Forward in 
Revitalization of the Tennessee Penal Code 
(Randall M. Pais), 41 Tenn. L. Rev. 687. 
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NOTES TO DECISIONS 


Analysis 
. Provocation. 
. Lesser Included Offenses. 
. Defenses. 


. —Mutual Combat. 

. Evidence Sufficient. 
5.5. Evidence Insufficient. 
6. Jury Instructions. 

7. Sentencing. 

8. Double Jeopardy. 

9. Elements. 

10. Instructions. 


oP WON eR 


1. Provocation. 

Defendant testified that he was trying to 
protect the victim from being robbed and had 
no intent to harm the victim, who said he was 
familiar with defendant and testified that he 
did not know of any reason for defendant to try 
to kill him; there was insufficient evidence to 
support the element of adequate provocation. 
State v. Harbison, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 619 (Tenn. Crim. App. Aug. 
19, 2016), rev'd, — S.W.3d —, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 

None of the shooters involved could be guilty 
of attempted voluntary manslaughter of one 
victim, as the offense requires the act of the 
slayer be the result of provocation instigated by 
the person slain; there was no credible evidence 
that anyone was adequately provoked by the 
victim that day. State v. North, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 799 (Tenn. Crim. 
App. Oct. 26, 2016). 

Verbal altercation between the victim and 
defendant and the victim’s threats to kill defen- 
dant, standing alone, could not provide suffi- 
cient provocation for taking a life, and the 
victim’s breaking of a glass or turning toward 
defendant were not sufficient provocation to 
have caused defendant to act in an irrational 
manner; it was within the province of the jury 
to reject voluntary manslaughter, and the evi- 
dence was sufficient to sustain defendant’s con- 
viction for second degree murder. State v. Fer- 
rell, —S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
871 (Tenn. Crim. App. Nov. 18, 2016). 


2. Lesser Included Offenses. 

In a prosecution for first-degree murder, al- 
though the evidence of provocation was slight, 
voluntary manslaughter should have been 
charged to the jury as a lesser included offense 
and the issue of causation would also have 
required an instruction on the issue of at- 
tempted voluntary manslaughter. State v. Ru- 
ane, 912 S.W.2d 766, 1995 Tenn. Crim. App. 
LEXIS 584 (Tenn. Crim. App. 1995). 

In a prosecution for first-degree murder, in 
which defendant was convicted for second-de- 
gree murder, it was reversible error not to 
charge the jury on voluntary manslaughter, a 


lesser included offense, in light of the evidence 
of provocation by the victim. State v. Summer- 
all, 926 S.W.2d 272, 1995 Tenn. Crim. App. 
LEXIS 1009 (Tenn. Crim. App. 1995). 

Tenn. Const., art. I, §.10, prohibiting double 
jeopardy, barred defendant’s conviction for at- 
tempted voluntary manslaughter because the 
offense was a lesser included offense of aggra- 
vated assault. State v. Denton, 938 S.W.2d 373, 
1996 Tenn. LEXIS 783 (Tenn. 1996), overruled, 
State v. White, 362 S.W.3d 559, 2012 Tenn. 
LEXIS 153 (Tenn. Mar. 9, 2012), overruled, 
State v. Watkins, 362 S.W.3d 530, 2012 Tenn. 
LEXIS 154 (Tenn. Mar. 9, 2012), overruled, 
State v. Dawson, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 271 (Tenn. Crim. App. May 
2, 2012), overruled, State v. Brawner, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 269 (Tenn. 
Crim. App. May 3, 2012), overruled, State v. 
Buford, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 342 (Tenn. Crim. App. May 24, 2012), 
overruled, State v. Readus, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 736 (Tenn. Crim. App. 
Sept. 17, 2012), overruled, State v. Alston, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 460 
(Tenn. Crim. App. May 30, 2013), overruled, 
State v. Hollins, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 1031 (Tenn. Crim. App. Nov. 25, 
2013), overruled, State v. Ralph, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 1125 (Tenn. 
Crim. App. Dec. 28, 2013), overruled, Garrett v. 
State, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 335 (Tenn. Crim. App. Apr. 10, 2014), 
overruled, State v. Davis, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 377 (Tenn. Crim. App. 
Apr. 21, 2014), overruled in part, State v. Isa- 
bell, — S.W.38d —, 2014 Tenn. Crim. App. 
LEXIS 743 (Tenn. Crim. App. July 28, 2014), 
overruled, State v. Hernandez, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 736 (Tenn. Crim. 
App. July 29, 2014), overruled, State v. Martin, 
— §.W.3d —, 2015 Tenn. Crim. App. LEXIS 97 
(Tenn. Crim. App. Feb. 10, 2015), overruled, 
State v. Feaster, 466 S.W.3d 80, 2015 Tenn. 
LEXIS 514 (Tenn. June 25, 2015), overruled in 
part, State v. Itzol-Deleon, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 218 (Tenn. Crim. App. 
Mar. 28, 2016), overruled, State v. Freitas, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 762 
(Tenn. Crim. App. Oct. 7, 2016), overruled, 
State v. Jernigan, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 197 (Tenn. Crim. App. Mar. 
15, 2017), overruled in part, State v. Collins, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. May 16, 2017), overruled, 
Johnson v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 848 (Tenn. Crim. App. Sept. 
15, 2017), overruled, State v. Steelman, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 936 
(Tenn. Crim. App. Oct. 30, 2017). 

In a prosecution for first degree murder, even 
though the evidence of provocation may have 
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lacked credibility, voluntary manslaughter 
should have been charged as a lesser grade of 
offense. State v. Belser, 945 S.W.2d 776, 1996 
Tenn. Crim. App. LEXIS 568 (Tenn. Crim. App. 
1996). 

Trial court should have instructed the jury on 
the lesser-included offense of reckless homicide 
in a case where defendant testified that he only 
fired a warning shot at a man who was threat- 
ening him with a knife, because voluntary 
manslaughter was not an appropriate lesser- 
included offense of first-degree murder if the 
jury found that no provocation existed. State v. 
Wilson, 92 S.W.3d 391, 2002 Tenn. LEXIS 707 
(Tenn. 2002). 

Regardless of whether part (b) of the test for 
lesser included offenses is abrogated by the 
statute, voluntary manslaughter is a lesser 
included offense of second degree murder and 
contains a statutory element establishing a 
different mental state indicating a lesser de- 
gree of culpability. State v. Moore, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 356 (Tenn. Crim. 
App. May 12, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 692 (Tenn. Sept. 22, 
2016), cert. denied, Moore v. Tennessee, 197 L. 
Ed. 2d 711, 137 S. Ct. 1580, — U.S. —, 2017 
U.S. LEXIS 2514 (U.S. Apr. 17, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of second-degree murder, 
rather than voluntary manslaughter, because it 
showed that in the months prior to the shooting 
arguments between defendant and his wife had 
escalated, defendant admitted to policy that 
after escaping his wife with the knife he re- 
trieved his loaded handgun from the shed and 
aimed it at his wife, an agent concluded that 
the handgun was not malfunctioning, and a 
physician testified that the gun had been fired 
from between six inches and three feet. State v. 
Langston, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 374 (Tenn. Crim. App. May 12, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
603 (Tenn. Sept. 22, 2017). 

Evidence did not warrant an instruction on 
the lesser-included offense of attempted volun- 
tary manslaughter because there was no evi- 
dence that defendant acted in a state of passion 
produced by adequate provocation as the victim 
and eyewitnesses testified that defendant’s 
shooting of the victim was unprovoked in that 
the victim was standing on a sidewalk when 
defendant approached the victim from behind, 
called out to the victim, and shot the victim as 
the victim was turning around. Neither the 
victim, nor the victim’s family members were 
armed. State v. Floyd, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 233 (Tenn. Crim. App. Mar. 
29, 2018). 


3. Defenses. 

State may utilize evidence of state of passion 
offered by the defense when proving the offense 
of voluntary manslaughter; although a defen- 


CRIMINAL OFFENSES 


354 


dant may choose to present evidence of state of 
passion produced by adequate provocation, 
which indicates a lesser degree of culpability, in 
order to obtain a conviction for voluntary man- 
slaughter, the State bears the burden of prov- 
ing the mental state for the charged offense and 
any lesser included offenses, and the instruc- 
tion, which properly placed the burden of proof 
on the State to prove the elements of voluntary 
manslaughter, was not in error. State v. Moore, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 356 
(Tenn. Crim. App. May 12, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 692 
(Tenn. Sept. 22, 2016), cert. denied, Moore v. 
Tennessee, 197 L. Ed. 2d 711, 187 S. Ct. 1580, 
— U.S. —, 2017 U.S. LEXIS 2514 (U.S. Apr. 17, 
2017). 

Language in the second degree murder and 
voluntary manslaughter statutes, is unambigu- 
ous: both statutes are devoid of any indication 
that voluntary manslaughter is a defense or 
partial defense to the crime of second degree 
murder; instead, these statutes make it clear 
that voluntary manslaughter is a separate 
criminal offense rather than a defense to sec- 
ond degree murder. State v. Moore, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 356 (Tenn. 
Crim. App. May 12, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 692 (Tenn. Sept. 
22, 2016), cert. denied, Moore v. Tennessee, 197 
L. Ed. 2d 711, 1387 S. Ct. 1580, — U.S. —, 2017 
U.S. LEXIS 2514 (U.S. Apr. 17, 2017). 


4, —Mutual Combat. 

Mutual combat is not a statutory defense and 
whether acts constituted a “knowing killing” 
(second degree murder) or a killing due to 
adequate provocation (voluntary manslaugh- 
ter) was a question for the jury. State v. John- 
son, 909 S.W.2d 461, 1995 Tenn. Crim. App. 
LEXIS 324 (Tenn. Crim. App. 1995). 

The doctrine of mutual combat will not com- 
pel, as a matter of law, the reduction of murder 
to voluntary manslaughter. Proof of mutual 
combat may, however, provide the evidence 
necessary for the fact finder to convict the 
defendant of voluntary manslaughter rather 
than murder. State v. Williams, 38 S.W.3d 532, 
2001 Tenn. LEXIS 109 (Tenn. 2001). 


5. Evidence Sufficient. 

Evidence was sufficient to convict defendant 
of second degree murder, attempted voluntary 
manslaughter, and employment of a firearm 
during the commission of a dangerous felony 
because defendant and one of the victims had a 
dispute over money; on the day of the incident, 
defendant sped through traffic to cut off the 
vehicle carrying the two victims; defendant 
waved a handgun and exited his vehicle, de- 
manding money; defendant took money given 
to him by one of the victims; he then shot the 
decedent four times, several times while the 
victim was already down, shot the other victim 
once, and fired at least nine rounds; and defen- 
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dant then discarded his handgun, fled the 
scene, and hid inside of a truck. State v. Tate, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 402 
(Tenn. Crim. App. May 31, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 782 
(Tenn. Oct. 21, 2016). 

Evidence that defendant got out of the car to 
commit the aggravated assaults, chose to get 
up off the ground and return fire, and he and 
his accomplice fired numerous shots allowed 
the jury to reject the self-defense claim and 
convict him of attempted voluntary manslaugh- 
ter and employing a firearm during attempt to 
commit a dangerous felony. State v. Brown, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 465 
(Tenn. Crim. App. June 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 758 
(Tenn. Oct. 20, 2016). 

Trial court properly convicted defendant of 
attempted voluntary manslaughter and em- 
ploying a firearm during the commission of a 
dangerous felony because defendant shot the 
unarmed victim three times and fled the scene 
when the victim raised his hands after ap- 
proaching defendant regarding a_ recent 
break-in and theft at the victim’s home where 
defendant was in a state of passion produced by 
adequate provocation sufficient to lead a rea- 
sonable person to act in an irrational manner 
and he intended to go armed when he shot the 
victim. State v. Brown, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 505 (Tenn. Crim. App. July 
15, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 775 (Tenn. Oct. 21, 2016). 

Evidence was sufficient to convict defendant 
of attempted voluntary manslaughter because 
defendant had words with the victim’s friend 
over a debt the friend allegedly owed defen- 
dant; defendant returned to the scene later that 
evening and confronted the victim about the 
friend’s debt; the victim testified that the dis- 
cussion became heated, but he considered it 
over when he walked away, however, defendant 
returned moments later and shot the unarmed 
victim in the leg; when the victim attempted to 
escape into the store, defendant pursued him 
firing two more shots at the victim; and the 
victim testified that defendant stated that he 
was going to make the victim pay for his 
friend’s debt and threatened to kill the victim. 
State v. Jackson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 562 (Tenn. Crim. App. Aug. 
2, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted voluntary 
manslaughter because defendant and a code- 
fendant in the car which defendant was driving 
exchanged gunfire with codefendants in an- 
other car. Several eyewitnesses testified that 
the first shots came from defendant’s car, while 
the jury chose not to credit defendant’s theory 
of self-defense or defense of others. State v. 
Harbison, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 619 (Tenn. Crim. App. Aug. 19, 2016), 
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rev'd, — S.W.3d —, 2018 Tenn. LEXIS 7 (Tenn. 
Jan. 9, 2018). 

Eyewitnesses testified that the first shots 
came from the defendant’s car, the forensic 
evidence established that the victim was likely 
hit by a bullet that came from defendant’s car, 
and the jury chose not to credit defendant’s 
theory of self-defense or defense of others, 
which was not second-guessed on appeal; thus, 
the evidence was sufficient to support the con- 
victions of attempted voluntary manslaughter 
and the corresponding counts of employing a 
firearm during the commission of a dangerous 
felony. State v. Harbison, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 619 (Tenn. Crim. App. 
Aug. 19, 2016), rev'd, — S.W.3d —, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 

Defendant and his other passengers ex- 
changed fire with others and attempted to kill 
them; defendant was criminally responsible for 
his own conduct and for the conduct of the 
others inside his vehicle, and thus the evidence 
was sufficient to support defendant’s separate 
convictions for attempted voluntary man- 
slaughter. State v. Harbison, — $.W.3d —, 2016 
Tenn. Crim. App. LEXIS 619 (Tenn. Crim. App. 
Aug. 19, 2016), rev’d, — S.W.3d —, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 

Evidence sufficiently established that defen- 
dant engaged in a shoot-out and, acting in a 
state of passion produced by adequate provoca- 
tion because of being shot at after attempting to 
stop a robbery, he shot back at the car in which 
four rival gang members rode, and he at- 
tempted to kill the occupants therein; his con- 
victions of three counts of attempted voluntary 
manslaughter against two co-defendants and 
one victim was proper. State v. North, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 799 (Tenn. 
Crim. App. Oct. 26, 2016). 


5.5. Evidence Insufficient. 

Evidence was insufficient to support one of 
defendant’s convictions for attempted volun- 
tary manslaughter because the doctrine of 
transferred intent was inapplicable to the con- 
viction when the victim on a sidewalk was shot 
while defendant and a codefendant in the car 
which defendant was driving exchanged gun- 
fire with codefendants in another car. State v. 
Harbison, — S8.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 619 (Tenn. Crim. App. Aug. 19, 2016), 
rev'd, — S.W.3d —, 2018 Tenn. LEXIS 7 (Tenn. 
Jan. 9, 2018). 

None of the shooters involved could be guilty 
of the offense of attempted voluntary man- 
slaughter of the victim, which requires the act 
of the slayer be the result of provocation insti- 
gated by the person slain; there was no credible 
evidence to suggest that anyone was ad- 
equately provoked by the victim that day, and 
thus there was no offense committed by the 
conduct of another for which defendant could be 
found guilty. State v. Harbison, — S.W.3d —, 
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2016 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. Aug. 19, 2016), rev'd, — S.W.3d —, 2018 
Tenn. LEXIS 7 (Tenn. Jan. 9, 2018). 

While the jury was given an instruction on 
voluntary manslaughter, the jury found defen- 
dant guilty of first degree murder, and the 
evidence supported the conviction, as the vic- 
tim and defendant fought, there was a cooling- 
off period, then defendant asked the victim to 
come back over, where defendant beat the vic- 
tim to death once he fell asleep; the jury re- 
jected the theory that defendant was in a con- 
tinuous state of passion after the fight with no 
opportunity to reflect before killing the victim, 
and the jury could have found that defendant 
acted with premeditation. State v. Pike, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 52 
(Tenn. Crim. App. Jan. 25, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 264 
(Tenn. Apr. 12, 2017). 

Because the child’s losing her sock could not 
have adequately provoked defendant, his con- 
viction for voluntary manslaughter had to be 
vacated. State v. Benesch, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 766 (Tenn. Crim. App. 
Aug. 25, 2017). 


6. Jury Instructions. 

Where petitioner death row inmate argued 
for habeas relief under the eighth amendment 
because no lesser-included offenses jury in- 
struction was given, since the jury chose to 
convict him for felony murder over the charge of 
second-degree murder, there was no basis to 
believe it would have opted for an even lesser 
offense of voluntary manslaughter. Abdus-Sa- 
mad v. Bell, 420 F.3d 614, 2005 U.S. App. 
LEXIS 18250 (6th Cir. Tenn. 2005), cert. de- 
nied, 549 U.S. 952, 1275S. Ct. 380, 166 L. Ed. 2d 
269, 2006 U.S. LEXIS 7515 (2006). 

Trial court committed plain error by failing to 
instruct the jury on self-defense because it was 
fairly raised by the testimony, where defendant 
picked up the intoxicated victim, they argued, 
the victim reached down to her ankle holster 
where defendant saw a gun, defendant fired his 
gun to prevent the victim from using her gun, 
in doing so he caused property damage but no 
physical damage to anyone, he remained at the 
scene and cooperated fully when approached by 
authorities, and the jury’s verdict of attempted 
voluntary manslaughter indicated the jury’s 
belief that defendant acted under adequate 
provocation. State v. Lunsford, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 321 (Tenn. Crim. 
App. Apr. 29, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 721 (Tenn. Sept. 27, 
2016). 

Sequential jury instructions did not violate 
defendant’s right to due process and a trial by 
jury by preventing the jury from considering 
the offense of voluntary manslaughter during 
his second-degree murder trial because the 
instructions were consistent with the instruc- 
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tions outlined in State v. Page and substantially 
followed the 2001 version of the pattern jury 
instructions. State v. Langston, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 374 (Tenn. Crim. 
App. May 12, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 603 (Tenn. Sept. 22, 
2017). 


7. Sentencing. 

Defendant’s consecutive sentences for second 
degree murder, attempted voluntary man- 
slaughter, and employing a firearm during the 
commission of a dangerous felony while having 
a prior felony conviction were appropriate be- 
cause the sentence for employment of a firearm 
was statutorily required to be consecutive to 
the sentence for the accompanying dangerous 
felony conviction; as for the other two convic- 
tions, defendant was a dangerous offender as 
his behavior indicated little or no regard for 
human life and no hesitation about committing 
a crime in which the risk to human life was 
high; and the extended confinement was neces- 
sary to protect society from defendant’s behav- 
ior and was reasonably related to the underly- 
ing offenses. State v. Tate, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 402 (Tenn. Crim. App. 
May 31, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 782 (Tenn. Oct. 21, 2016). 

Length of defendant’s sentences for second 
degree murder, attempted voluntary man- 
slaughter, and employing a firearm during the 
commission of a dangerous felony while having 
a prior felony conviction were appropriate be- 
cause the sentences were within the applicable 
ranges; and the trial court identified several 
enhancing factors on the record as defendant 
had one prior felony and one prior misde- 
meanor drug conviction in addition to a prior 
felony conviction for aggravated assault, and he 
was on probation at the time of the current 
offense and previously had a sentence of proba- 
tion revoked. State v. Tate, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 402 (Tenn. Crim. App. 
May 31, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 782 (Tenn. Oct. 21, 2016). 

Record supported the trial court’s findings 
that defendant was a dangerous offender, as 
the offense took place during the day in a public 
location, and the trial court found that consecu- 
tive sentences were necessary to protect the 
public; the trial court did not abuse its discre- 
tion in ordering defendant to serve his sen- 
tences for especially aggravated robbery and 
attempted voluntary manslaughter consecu- 
tively. State v. Steed, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 343 (Tenn. Crim. App. May 
baZ0LT). 

Others were in the area when defendant 
began shooting, and thus the trial court did not 
abuse its discretion in applying the enhance- 
ment factor regarding no hesitation to commit a 
crime when the risk to human life was high, 
plus nothing established that the trial court 
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wholly departed from the statutes in applying 
the various enhancement factors and within- 
range sentences; thus, there was no abuse of 
discretion in defendant’s sentences of 23 years 
for aggravated robbery, five years for aggra- 
vated assault, and four years for attempted 
voluntary manslaughter. State v. Steed, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 343 
(Tenn. Crim. App. May 5, 2017). 


8. Double Jeopardy. 

Because aggravated assault and attempted 
voluntary manslaughter each required proof of 
a fact not required in proving the other, the 
offenses were not multiplicitous and defen- 
dant’s dual convictions did not violate the pro- 
hibition against double jeopardy. State v. 
Feaster, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 485 (Tenn. Crim. App. May 23, 2014), 
affd, 466 S.W.3d 80, 2015 Tenn. LEXIS 514 
(Tenn. June 25, 2015). 


9. Elements. 

Statute does not identify state of passion as a 
defense to first or second degree murder and 
does no more than generally describe defenses 
within the context of the State’s burden of 
proof; the legislature plainly intended for state 
of passion produced by adequate provocation to 
be an element of the separate offense of volun- 
tary manslaughter, not a defense to second 
degree murder. State v. Moore, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 356 (Tenn. Crim. 
App. May 12, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 692 (Tenn. Sept. 22, 
2016), cert. denied, Moore v. Tennessee, 197 L. 
Ed. 2d 711, 137 S. Ct. 1580, — U.S. —, 2017 
U.S. LEXIS 2514 (U.S. Apr. 17, 2017). 

Defendant claimed he was so intoxicated that 
he was incapable of premeditation and that he 
should have been convicted of voluntary man- 
slaughter, but there was evidence to the con- 
trary regarding his intoxication, and by the 
jury’s verdict of guilty to the charge of first 
degree murder, the jury necessarily rejected the 
claim that defendant acted in a state of passion 
produced by adequate provocation sufficient to 
lead a reasonable person to act in an irrational 
manner. State v. Hudgins, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 612 (Tenn. Crim. App. 
Aug. 18, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 753 (Tenn. Oct. 19, 2016). 

Given the lack of provocation on the part of 
the victim towards any of the defendants, the 
State could base a conviction for the attempted 
manslaughter conviction of the victim on the 
other’s actions under a theory of criminal re- 
sponsibility. State v. Harbison, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. Aug. 19, 2016), rev’d, — S.W.3d —, 2018 
Tenn. LEXIS 7 (Tenn. Jan. 9, 2018). 
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10. Instructions. 

Jury instructions regarding second degree 
murder and voluntary manslaughter fairly sub- 
mitted the legal issues and contained a proper 
statement of the applicable law; the instruc- 
tions, which advised the jury as to the issue of 
passion upon adequate provocation in the de- 
scription of second degree murder, did not alone 
infect the entire trial or result in a conviction 
that violated due process, and the instructions 
given were substantively the same as those 
suggested in pattern instructions, which had 
been upheld in the past. State v. Moore, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 356 
(Tenn. Crim. App. May 12, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 692 
(Tenn. Sept. 22, 2016), cert. denied, Moore v. 
Tennessee, 197 L. Ed. 2d 711, 1387 S. Ct. 1580, 
— U.S. —, 2017 U.S. LEXIS 2514 (U.S. Apr. 17, 
2017). 

Trial court distinguished the offenses of vol- 
untary manslaughter and second degree mur- 
der and provided clarity; the jury was informed 
of the differences between second degree mur- 
der and voluntary manslaughter at the mo- 
ment when they were considering whether de- 
fendant was guilty of second degree murder, 
and thus his argument that the sequential jury 
instructions prevented the jury from ever find- 
ing him guilty of voluntary manslaughter was 
unpersuasive. State v. Moore, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 356 (Tenn. Crim. 
App. May 12, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 692 (Tenn. Sept. 22, 
2016), cert. denied, Moore v. Tennessee, 197 L. 
Ed. 2d 711, 137 S. Ct. 1580, — U.S. —, 2017 
U.S. LEXIS 2514 (U.S. Apr. 17, 2017). 

In defendant’s first-degree murder trial, the 
jury was properly instructed on the offenses of 
second degree murder and voluntary man- 
slaughter and thus the trial court did not err in 
denying the requested instruction; the instruc- 
tions mirrored the statutory definitions, plus 
the trial court substantially comported with 
pattern jury instructions. State v. Reynolds, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 174 
(Tenn. Crim. App. Mar. 9, 2017), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 496 (Tenn. 
Aug. 16, 2017). 

Trial court did not err in excluding the testi- 
mony of expert witnesses regarding defendant’s 
mental health and in failing to instruct the jury 
on voluntary manslaughter because there was 
no evidence that the victim provoked defen- 
dant; the testimony of the expert witnesses was 
not relevant to the issue of voluntary man- 
slaughter because the provocation had to be 
caused by the victim. State v. Crowley, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 34 
(Tenn. Crim. App. Jan. 17, 2018). 
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39-13-212. Criminally negligent homicide. 


od 


(a) Criminally negligent conduct that results in death constitutes criminally 


negligent homicide. 


(b) Criminally negligent homicide is a Class E felony. 


History. 
Acts 1989, ch. 591, § 1; T.C.A., § 39-13-208; 
Acts 1990, ch. 1038, § 4. 


Sentencing Commission Comments. 

Criminally negligent homicide is an offense 
which is new to Tennessee. It replaces involun- 
tary manslaughter. The mens rea for criminally 
negligent homicide is defined in § 39-11-302(d), 
which makes clear that simple negligence, as 
defined in civil law, is insufficient for criminal 
liability. Rather, criminal negligence requires 
“a substantial and unjustifiable risk” and the 
risk must be of such a nature and degree that 
“the failure to perceive it constitutes a gross 
deviation from the standard of care that an 
ordinary person would exercise under all the 
circumstances as viewed from the person’s 
standpoint.” 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Jury may provide for punishment for less 
than one year, § 40-20-1083. 

Penalty for Class E felony, § 40-35-111. 


Law Reviews. 

Criminal Attempt — Murder Two: The Law 
in Tennessee After State v. Kimbrough (Bar- 
bara Kritchevsky), 28 U. Mem. L. Rev. 3 (1997). 

Instructing the Jury on the Defense of Volun- 
tary Intoxication in Tennessee, 39 Tenn. L. Rev. 
479 (1971). 


NOTES TO DECISIONS 


Analysis 


. Elements in General. 

. Negligence. 

. Lesser Included Offenses. 
Sufficiency of Evidence. 

. Double Jeopardy. 

. Sentence. 
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. Elements in General. 

After a mistrial, double jeopardy did not 
preclude a retrial on the charge of conspiracy to 
commit first degree murder after a conviction 
on the charge of criminal responsibility for 
criminally negligent homicide because the ele- 
ments were not the same under the test in 
Blockburger v. United States, 284 U.S. 299, 304, 
52 S. Ct. 180, 182, 76 L. Ed. 306, 19382 U.S. 
LEXIS 875 (1932). State v. Myers, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 38 (Tenn. Crim. 
App. Jan. 19, 2007). 

The elements of criminally negligent homi- 
cide are the accused’s guilt of criminal negli- 
gence, as defined in T.C.A. § 39-11-302, and a 
finding that the criminally negligent act, or 
omission, was the proximate cause of death. 
State v. Owens, 820 S.W.2d 757, 1991 Tenn. 
Crim. App. LEXIS 781 (Tenn. Crim. App. 1991). 

To prove a criminally negligent homicide, the 
evidence can show an intentional or knowing 
killing which is unjustified or a killing which 
was proximately caused by reckless or crimi- 
nally negligent conduct. State v. Butler, 880 
S.W.2d 395, 1994 Tenn. Crim. App. LEXIS 213 
(Tenn. Crim. App. 1994). 


Trial court did not err by denying defendant’s 
request for a special jury instruction regarding 
criminally negligent homicide and reckless ve- 
hicular homicide because the jury instructions 
given conveyed that the death had to be likely 
and foreseeable. State v. Stewart, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 776 (Tenn. Crim. 
App. Oct. 18, 2016), review denied and ordered 
not published, — S.W.3d —, 2017 Tenn. LEXIS 
166 (Tenn. Mar. 9, 2017). 


2. Negligence. 

The level of gross negligence necessary to 
sustain a conviction under T.C.A. § 39-13-212 
requires showing that the defendant failed to 
perceive that her conduct presented an unjus- 
tifiable risk to the victim; and the failure to 
perceive the risk must be a gross deviation from 
the standard of care that an ordinary person 
would exercise under the circumstances. State 
v. Owens, 820 S.W.2d 757, 1991 Tenn. Crim. 
App. LEXIS 781 (Tenn. Crim. App. 1991). 

The statutory definition of criminal negli- 
gence is not unconstitutionally vague. State v. 
Butler, 880 S.W.2d 395, 1994 Tenn. Crim. App. 
LEXIS 213 (Tenn. Crim. App. 1994). 

Intentionally shooting a firearm in the gen- 
eral direction of another person, particularly 
when the exact location of the other person is 
unknown, constitutes such a substantial risk of 
bodily harm or death that a jury would be easily 
justified to conclude that a failure to perceive 
the risk is a gross deviation from the standard 
of care that an ordinary person would exercise 
under all of the circumstances. State v. Clifton, 
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880 S.W.2d 737, 1994 Tenn. Crim. App. LEXIS 
146 (Tenn. Crim. App. 1994). 

For conduct to constitute criminal negligence 
the accused must know, or should know, that 
his or her conduct, or the result of that conduct, 
will imperil the life of another given the circum- 
stances that exist when the conduct takes 
place. State v. Adams, 916 S.W.2d 471, 1995 
Tenn. Crim. App. LEXIS 876 (Tenn. Crim. App. 
1995). 


3. Lesser Included Offenses. 

The only lesser included offenses of first- 
degree felony murder are reckless homicide and 
criminally negligent homicide. State v. Gilliam, 
901 S.W.2d 385, 1995 Tenn. Crim. App. LEXIS 
216 (Tenn. Crim. App. 1995). 

Criminally negligent homicide is a lesser 
charge of second-degree murder. State v. Lynn, 
924 S.W.2d 892, 1996 Tenn. LEXIS 379 (Tenn. 
1996). 

Because the mental states required for the 
lesser offenses differ only in the level of culpa- 
bility attached to each in terms of seriousness 
and punishment, the offense of criminally neg- 
ligent homicide is a lesser included offense of 
felony murder. State v. Ely, 48 S.W.3d 710, 2001 
Tenn. LEXIS 583 (Tenn. 2001). 

Court’s error in failing to instruct on lesser 
included offenses was harmless because defen- 
dant shot the victim, an armored truck guard, 
in the back of the head and stole the victim’s 
money deposit bag, he was identified as one of 
two men fleeing from the scene, and his crimi- 
nal conduct was filmed by a surveillance cam- 
era. State v. Thomas, 158 S.W.3d 361, 2005 
Tenn. LEXIS 135 (Tenn. 2005), cert. denied, 
Thomas v. Tennessee, 126 S. Ct. 125, 163 L. Ed. 
2d 131, 546 U.S. 855, 2005 U.S. LEXIS 6959 
(U.S. 2005). 


4, Sufficiency of Evidence. 

Evidence was sufficient for conviction of 
criminally negligent homicide where it was 
established that the child victim was incapable 
of inflicting the severe brain injuries she suf- 
fered, that a fall from a bed would not cause the 
injuries, and that defendant, the only person 
capable of inflicting the injuries, was the only 
person who interacted with the victim on the 
day of her death. State v. Adams, 916 S.W.2d 
471, 1995 Tenn. Crim. App. LEXIS 876 (Tenn. 
Crim. App. 1995). 

Evidence of vehicular homicide held suffi- 
cient where defendant disregarded a stop sign 
and entered a four-lane, divided highway, and 
without slowing down, crossed through a me- 
dian connector, and thereby posed a risk of 
injury that was “substantial and unjustifiable.” 
State v. Gillon, 15 S.W.3d 492, 1997 Tenn. Crim. 
App. LEXIS 1024 (Tenn. Crim. App. 1997). 

Evidence was sufficient to sustain defen- 
dant’s reckless endangerment conviction where 
defendant left his shotgun, which he knew to be 
loaded and cocked, in woods that were 50 feet 
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behind a house, at the time he left the gun, 
defendant was fleeing from the police, and 
while there were no children or other persons in 
the woods at that time, defendant had seen 
children playing at a nearby residence. State v. 
Goodwin, 143 S.W.3d 771, 2004 Tenn. LEXIS 
552 (Tenn. 2004), rehearing denied, — S.W.3d 
—, 2004 Tenn. LEXIS 696 (Tenn. 2004). 

Defendant’s conduct in resisting arrest was 
not legally sufficient to sustain a conviction for 
criminally negligent homicide of police officer 
who died of a heart attack. State v. Slater, 841 
S.W.2d 841, 1992 Tenn. Crim. App. LEXIS 726 
(Tenn. Crim. App. 1992). 

Evidence was insufficient to sustain a crimi- 
nally negligent homicide conviction because de- 
fendant’s act of holding her child on her lap in 
the front passenger seat was not a gross devia- 
tion from the standard of care at the time of the 
accident; articles entered into evidence illus- 
trated how new the risk of air bags was at the 
time of the accident, in 1998, and the fact that 
there was a need for a large-scale public infor- 
mation campaign aimed at educating parents 
about child car safety indicated how many 
people were not using child safety restraints at 
the time of the accident. State v. Jones, 151 
S.W.3d 494, 2004 Tenn. LEXIS 992 (Tenn. 
2004). 

While defendant was caring for the five-year- 
old victim, he consumed beer and marijuana 
and took the victim swimming at a lake without 
notifying his parents or supervising his activi- 
ties; upon the victim’s death by drowning, evi- 
dence was sufficient to support defendant’s 
conviction for criminally negligent homicide 
under T.C.A. § 39-13-212(a). State v. Campbell, 
245 S.W.3d 331, 2008 Tenn. LEXIS 9 (Tenn. 
Jan. 18, 2008). 

Evidence was insufficient to support defen- 
dant’s conviction for criminally negligent homi- 
cide. His conduct in traveling at a slow speed 
with his hazard flashers on due to a blown tire 
on his tractor-trailer did not constitute the 
gross deviation from the standard of care that 
was necessary to find criminal negligence un- 
der T.C.A. § 39-11-106(a)(4). State v. Briggs, 
343 S.W.3d 106, 2010 Tenn. Crim. App. LEXIS 
922 (Tenn. Crim. App. Nov. 8, 2010), appeal 
denied, — S.W.3d —, 2011 Tenn. LEXIS 407 
(Tenn. Apr. 13, 2011). 

Evidence was sufficient to support defen- 
dant’s convictions of criminally negligent homi- 
cide and reckless endangerment where it 
showed that, despite a do not enter sign, defen- 
dant drove west in an eastbound lane of a 
highway and struck the victim’s car. State v. 
Stewart, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 776 (Tenn. Crim. App. Oct. 18, 2016), 
review denied and ordered not published, — 
S.W.3d —, 2017 Tenn. LEXIS 166 (Tenn. Mar. 9, 
2017). 

Evidence was sufficient to support defen- 
dant’s conviction for criminally negligent homi- 
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cide because it showed that an officer saw 
defendant drinking alcohol shortly before the 
car accident, he drove after consuming alcohol, 
while turning into a gas station he hit a motor- 
cycle, more than two hours after the accident 
defendant’s blood alcohol was still .08 %, and 
the victim was killed when he was thrown from 
the motorcycle. State v. Harris, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 39 (Tenn. Crim. 
App. Jan. 20, 2017). 

Evidence was sufficient to convict defendant 
of criminally negligent homicide and two 
counts of attempted aggravated robbery be- 
cause defendant went to the apartment of the 
victim’s first son in search of drugs; he was 
wearing a black hoodie and a cap; the victim, 
his wife, and his second son left the apartment 
to go home, but, as they were leaving in their 
vehicle, three men wearing black hoodies ap- 
proached the vehicle to rob them; the victim’s 
sons recognized defendant as one of the three 
men as he was wearing the same clothing that 
he wore earlier to the apartment; the second 
son testified that defendant shot the victim; 
and the first son testified that he was 100% 
percent sure that defendant was the person he 
saw committing the robbery. State v. Gergish, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 705 
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(Tenn. Crim. App. Aug. 11, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 857 
(Tenn. Dec. 6, 2017). 


5. Double Jeopardy. 

Even though defendant’s convictions of crimi- 
nally negligent homicide and felony reckless 
endangerment were inconsistent, they did not 
have to be set aside because the evidence was 
sufficient to support both convictions. State v. 
Stewart, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 776 (Tenn. Crim. App. Oct. 18, 2016), 
review denied and ordered not published, — 
S.W.3d —, 2017 Tenn. LEXIS 166 (Tenn. Mar. 9, 
2017). 


6. Sentence. 

Trial court properly imposed two-year sen- 
tences for defendant’s convictions of criminally 
negligent homicide and reckless endanger- 
ment, even though it erred by applying the use 
of a deadly weapon enhancement factor to the 
reckless endangerment conviction, because the 
trial court properly applied several other en- 
hancement factors. State v. Stewart, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 776 (Tenn. 
Crim. App. Oct. 18, 2016), review denied and 
ordered not published, — S.W.3d —, 2017 Tenn. 
LEXIS 166 (Tenn. Mar. 9, 2017). 


(a) Vehicular homicide is the reckless killing of another by the operation of 
an automobile, airplane, motorboat or other motor vehicle, as the proximate 


result of: 


(1) Conduct creating a substantial risk of death or serious bodily injury to 


a person; 


(2) The driver’s intoxication, as set forth in § 55-10-401. For the purposes 
of this section, “intoxication” includes alcohol intoxication as defined by 
§ 55-10-411(a), drug intoxication, or both; 

(3) As the proximate result of conduct constituting the offense of drag 
racing as prohibited by title 55, chapter 10, part 5; or 

(4) The driver’s conduct in a posted construction zone where the person 
killed was an employee of the department of transportation or a highway 


construction worker. 


(b)(1) Vehicular homicide under subdivision (a)(1) or (a)(3) is a Class C 


felony. 


(2)(A) Vehicular homicide under subdivision (a)(2) is a Class B felony. 

(B) Any sentence imposed for a first violation of subdivision (a)(2) shall 
include a mandatory minimum sentence of forty-eight (48) consecutive 
hours of incarceration. The person shall not be eligible for release from 
confinement on probation pursuant to § 40-35-303 until the person has 
served the entire forty-eight-hour minimum mandatory sentence. 

(C) If at the time of sentencing for a violation of subdivision (a)(2), the 
person has one (1) prior conviction for an alcohol-related offense, any 
sentence imposed by the judge shall include a mandatory minimum 
sentence of forty-five (45) consecutive days of incarceration. The person 
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shall not be eligible for release from confinement on probation pursuant to 
§ 40-35-303 until the person has served the entire forty-five-day mini- 
mum mandatory sentence. 

(D) If at the time of sentencing for a violation of subdivision (a)(2), the 
person has any combination of two (2) prior convictions for an alcohol- 
related offense, any sentence imposed by the judge shall include a 
mandatory minimum sentence of one hundred twenty (120) consecutive 
days of incarceration. The person shall not be eligible for release from 
confinement on probation pursuant to § 40-35-303 until the person has 
served the entire one hundred twenty-day mandatory minimum sentence. 

(E) If at the time of sentencing for a violation of subdivision (a)(2), the 
person has any combination of three (3) or more prior convictions for an 
alcohol-related offense, any sentence imposed by the judge shall include a 
mandatory minimum sentence of one hundred fifty (150) consecutive days 
of incarceration. The person shall not be eligible for release from confine- 
ment on probation pursuant to § 40-35-303 until the person has served 
the entire one hundred fifty-day mandatory minimum sentence. 

(F) As used in this subdivision (b)(2), “alcohol-related offense” means a 
conviction for a violation of subdivision (a)(2), § 55-10-401, § 39-13-106, 
or § 39-13-218. 

(G) For purposes of sentencing under this subdivision (b)(2), a prior 
conviction for an alcohol-related offense may be used to enhance the 
mandatory minimum sentence regardless of whether it occurred before or 
after July 1, 2015, as long as the violation of this section occurs on or after 
July 1, 2015. 

(3) Vehicular homicide under subdivision (a)(4) is a Class D felony. 


(c) The court shall prohibit a defendant convicted of vehicular homicide from 
driving a vehicle in this state for a period of time not less than three (3) years 


nor more than ten (10) years. 


History. 

Acts 1989, ch. 591, § 1; T.C.A., § 39-13-209; 
Acts 1990, ch. 1038, § 4; 1995, ch. 415, § 1; 
2006, ch. 971, §§ 2, 3; 2010, ch. 1120, §§ 2, 3; 
2013, ch. 154, § 50; 2015, ch. 125, § 3. 


Sentencing Commission Comments. This 
section is very similar to prior law except that it 
requires the killing to be reckless. 


Compiler’s Notes. 

Acts 2006, ch. 971, § 1 provided that the act 
shall be known and may be cited as Courtney’s 
law. 

Acts 2010, ch. 1120, § 1 provided that the 
act, which added subdivisions (a)(4) and (b)(3), 
shall be known and may be cited as the “Rachel 
Clawson Act of 2010.” 

The sentencing commission terminated June 


30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Blood alcohol tests as evidence, § 55-10-406. 
Culpability, title 39, ch. 11, part 3. 
Mandatory revocation of driver’s license for 
vehicular homicide, § 55-50-501. 
Penalties for Class B, C and D felonies, 
§ 40-35-111. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 26.47. 

Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles and Other Vehicles, §§ 32, 32.1, 35; 
14 Tenn. Juris., Homicide, §§ 2, 5. 
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NOTES TO DECISIONS 


Analysis 


. Evidence Sufficient. 
. Enhancement Factors. 
. Sentencing. 


. Evidence Sufficient. 

The physical facts rule was not applicable to 
vehicular homicide and reckless driving case, 
where the physical evidence at the accident 
scene could support either the defendant’s or 
the state’s version of the accident; thus a ratio- 
nal trier of fact could have found the defendant 
guilty beyond a reasonable doubt. State v. 
Hornsby, 858 S.W.2d 892, 1993 Tenn. LEXIS 
279 (Tenn. 1993); State v. Williamson, 919 
S.W.2d 69, 1995 Tenn. Crim. App. LEXIS 989 
(Tenn. Crim. App. 1995). 

In a case where police arrived at the scene of 
a three-car accident, defendant was found out- 
side the truck while his friend was found in the 
passenger seat, and defendant’s blood alcohol 
content was .30%, evidence was sufficient to 
support defendant’s convictions for vehicular 
assault and aggravated vehicular homicide 
where one motorist was injured and another 
motorist died. State v. Bowman, 327 S.W.3d 69, 
2009 Tenn. Crim. App. LEXIS 35 (Tenn. Crim. 
App. Jan. 14, 2009), appeal denied, — S.W.3d 
—, 2009 Tenn. LEXIS 395 (Tenn. June 15, 
2009), cert. denied, Bowman v. Tennessee, 175 
L. Ed. 2d 388, 130 S. Ct. 559, 2009 U.S. LEXIS 
8080 (U.S. 2009). 

In a case where one passenger was killed and 
the others were injured, the evidence was suf- 
ficient to convict defendant of vehicular homi- 
cide by intoxication, vehicular assault with 
intoxication, and reckless endangerment be- 
cause, although defendant initially asked other 
passengers to drive his vehicle, he later as- 
sumed control of the vehicle with the knowl- 
edge that not all of the passengers had access to 
seat belts; at that time, according to a passen- 
ger, defendant’s speech was slurred and his 
eyes appeared glassy; defendant drove at a high 
rate of speed, clipped a culvert by a driveway, 
and lost control of and flipped the vehicle; and 
an analysis of defendant’s blood showed the 
presence of drugs that affected his central ner- 
vous system. State v. Clark, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 601 (Tenn. Crim. App. 
Aug. 15, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 903 (Tenn. Nov. 22, 2016). 
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2. Enhancement Factors. 

Upon a conviction for vehicular homicide by 
recklessness, the enhancement factor pertain- 
ing to the risk to life may be applied where the 
defendant creates a high risk to the life of a 
person other than the victim; conversely, if 
there is no risk to the life of a person other than 
the victim, the factor would be encompassed by 
the proof necessary to establish an essential 


element of the offense, and it would not apply. 
State v. Bingham, 910 S.W.2d 448, 1995 Tenn. 
Crim. App. LEXIS 105 (Tenn. Crim. App. 1995), 
rehearing denied, — S.W.2d —, 1995 Tenn. 
Crim. App. LEXIS 407 (Tenn. Crim. App. May 
15, 1995), appeal denied, — S.W.2d —, 1995 
Tenn. LEXIS 592 (Tenn. Oct. 2, 1995), over- 
ruled in part, State v. Hooper, 29 S.W.3d 1, 2000 
Tenn. LEXIS 535 (Tenn. 2000), overruled in 
part, State v. Walker, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 200 (Tenn. Crim. App. Mar. 
16, 2017). 


3. Sentencing. 

Defendant was eligible for probation because 
each sentence for vehicular homicide by intoxi- 
cation was 10 years or less and the offenses 
were not specifically excluded by statute, but 
the trial court did not abuse its discretion by 
denying full probation; because the sentence 
resulted from convictions for Class B felonies, 
defendant was not a favorable candidate for 
alternative sentencing, the crimes involved nu- 
merous victims and incarceration was neces- 
sary because a sentence of full probation would 
unduly depreciate the seriousness of the of- 
fense, and thus defendant failed to establish 
that his sentence was improper. State v. Naifeh, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 391 
(Tenn. Crim. App. May 27, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 714 
(Tenn. Sept. 30, 2016). 

For three counts of vehicular homicide by 
intoxication, the 10-year sentence was within 
the statutory range, and the trial court consid- 
ered all factors and properly enhanced the 
sentence as defendant had no hesitation about 
committing a crime when the risk to human life 
was high; defendant, a defense attorney, oper- 
ated his vehicle while under the influence of 
multiple drugs, which resulted in the death of 
three people, and although one mitigating fac- 
tor in light of defendant’s brain damage was 
applied, it was within the trial court’s discre- 
tion to determine the weight, and he was not 
entitled to relief. State v. Naifeh, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 391 (Tenn. Crim. 
App. May 27, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 714 (Tenn. Sept. 30, 
2016). 

Trial court’s within range sentence of 10 
years for vehicular homicide was proper be- 
cause defendant had multiple arrests and con- 
victions for driving-related and drug or alcohol- 
related offenses; he elected to drive a vehicle at 
a high rate of speed, knowing that not all of the 
occupants had seat belts; defendant’s blood 
analysis revealed the presence of drugs affect- 
ing the central nervous system; he placed the 
five other passengers in his vehicle in danger as 
well as other drivers on the roadway; his ac- 
tions resulted in the death of a 14-year-old boy 
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and severe injury to another passenger; and, 
although he expressed his remorse over the 
injuries caused to his passengers, he was ar- 
rested for DUI on the Friday before the current 
trial began. State v. Clark, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 601 (Tenn. Crim. App. 
Aug. 15, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 903 (Tenn. Nov. 22, 2016). 

Before a trial court can deny probation solely 
on the basis of the offense itself, the circum- 
stances of the offense as particularly committed 
in the case under consideration must demon- 
strate the defendant committed the offense in 
some manner more egregious than is contem- 
plated simply by the elements of the offense; 
ergo, that a defendant killed someone while 
driving intoxicated is not sufficient, in and of 
itself, to deny probation because this crime is 
probation-eligible. State v. Trent, 533 S.W.3d 
282, 2017 Tenn. LEXIS 710 (Tenn. Nov. 3, 
2017). 

Defendant, because he was a standard of- 
fender convicted of a Class B felony, was en- 
titled to be considered for probation in spite of 
the fact that he committed vehicular homicide 
by intoxication. State v. Trent, 533 S.W.3d 282, 
2017 Tenn. LEXIS 710 (Tenn. Nov. 3, 2017). 

It was not appropriate to affirmatively order 
that defendant be placed on probation because 
the record was not capable of meaningful ap- 
pellate review, and thus, the proper remedy 
was a remand to the trial court for a new 
sentencing hearing; the trial court made no 
findings regarding the particular circum- 
stances surrounding defendant’s commission of 
vehicular homicide by intoxication, and it failed 
to explain on the record determinations it made 
regarding defendant’s amenability to correc- 
tion. State v. Trent, 533 S.W.3d 282, 2017 Tenn. 
LEXIS 710 (Tenn. Nov. 3, 2017). 

Based on defendant’s sentence of 11 years for 
vehicular homicide by intoxication, the trial 
court did not abuse its discretion by denying 
defendant an alternative sentence because de- 
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fendant was not eligible for an alternative 
sentence and could not have received a sen- 
tence of split confinement as the sentence im- 
posed was for more than 10 years. State v. 
Bishop, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 395 (Tenn. Crim. App. May 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
599 (Tenn. Sept. 22, 2017). 

In a case where defendant pled guilty to 
vehicular homicide by intoxication, because the 
trial court imposed a sentence within the appli- 
cable range of eight to 12 years, and the sen- 
tence was consistent with the purposes and 
principles of the Sentencing Act, the sentence 
was presumed reasonable, and the trial court 
did not abuse its discretion in ordering a sen- 
tence of 11 years. State v. Bishop, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 395 (Tenn. Crim. 
App. May 16, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 599 (Tenn. Sept. 22, 
2017). 

Trial court did not abuse its discretion in 
ordering defendant to serve six years for ve- 
hicular homicide and four years for reckless 
aggravated assault, after considering defen- 
dant’s history of criminal behavior, the fact that 
the offenses included more than one victim, and 
defendant’s good work history. State v. Lutrell, 
— §$.W.3d —, 2017 Tenn. Crim. App. LEXIS 592 
(Tenn. Crim. App. July 6, 2017). 

Trial court did not abuse its discretion by 
denying alternative sentencing and by revoking 
defendant’s probation on a prior conviction, 
when defendant pleaded guilty to vehicular 
homicide by intoxication, because defendant’s 
conviction was for a Class B felony. Moreover, 
the court found that confinement was neces- 
sary to protect society because defendant had a 
long history of criminal conduct and measures 
less restrictive than confinement were unsuc- 
cessfully applied as defendant was sentenced to 
probation days before the auto accident oc- 
curred. State v. Privett, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 48 (Tenn. Crim. App. 
Jan. 24, 2018). 


39-13-214. “Another” and “another person” to include fetus of a human 
being. 


(a) For the purposes of this part, “another” and “another person” include a 
human embryo or fetus at any stage of gestation in utero, when any such term 
refers to the victim of any act made criminal by this part. 

(b) Nothing in this section shall be construed to amend § 39-15-201, or 
§§ 39-15-203 — 39-15-205 and 39-15-207. 

(c) Nothing in subsection (a) shall apply to any act or omission by a pregnant 
woman with respect to an embryo or fetus with which she is pregnant, or to any 
lawful medical or surgical procedure to which a pregnant woman consents, 
performed by a health care professional who is licensed to perform such 
procedure. 


39-13-215 


History. 

Acts 1989, ch. 591, § 1; T.C.A., § 39-18-210; 
Acts 1990, ch. 1038, § 4; 2011, ch. 408, § 2; 
2012, ch. 1006, §§ 1, 2. 


Sentencing Commission Comments. This 
section represents a major change in Tennessee 
law. See § 39-13-107. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 
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Cross-References. 
Abortion, title 39, ch. 15, part 2. 
Fetus as victim, § 39-13+107. 


Attorney General Opinions. 
Constitutionality of including a non-viable 
fetus as a victim of certain crimes. OAG 10-69, 
2010 Tenn. AG LEXIS 75 (5/20/10). 
Liability for infants born with narcotic drug 
dependency. OAG 13-01 (revised), 2013 Tenn. 
AG LEXIS 12 (2/1/13). 


NOTES TO DECISIONS 


Analysis 


1. Evidence. 
2. Constitutionality. 
3. Vagueness. 


1. Evidence. 

In a prosecution for vehicular homicide, 
where it was not stipulated that the infant 
victim was viable within the meaning of T.C.A. 
§ 39-13-214, testimony of the grandfather of 
the infant and a photograph were relevant to 
the issue and the probative value thereof was 
not outweighed by the danger of unfair preju- 
dice. State v. Williamson, 919 S.W.2d 69, 1995 
Tenn. Crim. App. LEXIS 989 (Tenn. Crim. App. 
1995). 


2. Constitutionality. 
T.C.A. § 39-13-214 was not violative of defen- 


39-13-215. Reckless homicide. 


dant’s right to equal protection under the law, 
because defendant and a pregnant woman were 
not similarly situated. State v. Donaldson, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 597 
(Tenn. Crim. App. July 6, 2017). 


3. Vagueness. 

T.C.A. § 39-13-214 was not void for vague- 
ness, as the legislature’s intent in amending 
the statute was clear - they removed the viabil- 
ity requirements and replaced it with language 
to include a human embryo or fetus at any 
stage of gestation in utero and thus, if a human 
embryo existed it was protected by statute. 
State v. Donaldson, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 597 (Tenn. Crim. App. July 
6, 2017). 


(a) Reckless homicide is a reckless killing of another. 
(b) Reckless homicide is a Class D felony. 


History. 
Acts 1998, ch. 306, § 2. 


Cross-References. 
Culpability, title 39, ch. 11, part 3. 
Penalty for Class D felony, § 40-35-111. 


Law Reviews. 

Criminal Attempt — Murder Two: The Law 
in Tennessee After State v. Kimbrough (Bar- 
bara Kritchevsky), 28 U. Mem. L. Rev. 3 (1997). 


NOTES TO DECISIONS 


Analysis 


. Lesser Included Offenses. 
. Evidence Sufficient. 

. Sentencing. 

Double Jeopardy. 

. Inconsistent Verdicts. 
Merger. 


Rr IDA wWNH 


. Lesser Included Offenses. 

The only lesser included offenses of first- 
degree felony murder are reckless homicide and 
criminally negligent homicide. State v. Gilliam, 


901 S.W.2d 385, 1995 Tenn. Crim. App. LEXIS 
216 (Tenn. Crim. App. 1995). 

Because the mental states required for the 
lesser offenses differ only in the level of culpa- 
bility attached to each in terms of seriousness 
and punishment, the offense of reckless homi- 
cide is a lesser included offense of felony mur- 
der. State v. Ely, 48 S.W.3d 710, 2001 Tenn. 
LEXIS 5883 (Tenn. 2001). 

Court’s error in failing to instruct on lesser 
included offenses was harmless because defen- 
dant shot the victim, an armored truck guard, 


365 


in the back of the head and stole the victim’s 
money deposit bag, he was identified as one of 
two men fleeing from the scene, and his crimi- 
nal conduct was filmed by a surveillance cam- 
era. State v. Thomas, 158 S.W.3d 361, 2005 
Tenn. LEXIS 135 (Tenn. 2005), cert. denied, 
Thomas v. Tennessee, 126 S. Ct. 125, 163 L. Ed. 
2d 131, 546 U.S. 855, 2005 U.S. LEXIS 6959 
(U.S. 2005). 


2. Evidence Sufficient. 

Evidence that defendant shot the victim in 
the abdomen at close range, which was likely to 
cause the victim’s death, was sufficient to sup- 
port defendant’s convictions for second degree 
murder and reckless homicide. State v. Davis, 
— §.W.3d —, 2013 Tenn. Crim. App. LEXIS 431 
(Tenn. Crim. App. May 21, 2013), affd, 466 
S.W.3d 49, 2015 Tenn. LEXIS 463 (Tenn. June 
3, 2015). 

Sufficient evidence supported defendant’s 
convictions for second degree murder and reck- 
less homicide because (1) the evidence showed 
defendant shot the victim in the torso at close 
range, supporting second degree murder, and 
(2) evidence sufficient to support second degree 
murder was also sufficient to support a convic- 
tion for reckless homicide. State v. Davis, 466 
S.W.3d 49, 2015 Tenn. LEXIS 463 (Tenn. June 
3, 2015). 

Evidence supported defendant’s convictions 
for reckless homicide and reckless aggravated 
assault; although the victim had bruising prior 
to her death, testimony was clear the victim 
died from blunt force injuries to her head that 
would have occurred on a certain date, and the 
victim would not have acted normally after 
sustaining the injuries. State v. Beaty, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 491 
(Tenn. Crim. App. July 8, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions for reckless homicide and 
reckless aggravated assault; defendant was left 
alone with the infant victim, and when the 
mother returned, the victim was unresponsive, 
plus while at the hospital, defendant told the 
mother to say the victim had been with her the 
whole time, and the victim’s injuries were 
caused by blunt force injuries to her head. State 
v. Beaty, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 842 (Tenn. Crim. App. Nov. 8, 2016). 


3. Sentencing. 

Trial court did not abuse its discretion in 
imposing consecutive sentences for defendant’s 
convictions of reckless homicide and reckless 
aggravated assault; defendant was found to be 
a dangerous offender whose behavior indicated 
little or no regard for human life and no hesi- 
tation about committing a crime in which the 
risk to human life was high, plus consecutive 
sentences were reasonably related to the sever- 
ity of the offenses and necessary to protect the 
public. State v. Beaty, — S.W.3d —, 2016 Tenn. 
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Crim. App. LEXIS 491 (Tenn. Crim. App. July 
8, 2016). 

Trial court found that defendant was a dan- 
gerous offender whose behavior indicated little 
or no regard for human life, and consecutive 
sentences were reasonably related to the sever- 
ity of the offenses committed and were neces- 
sary to protect the public, and thus the trial 
court did not abuse its discretion in imposing 
consecutive sentences; however, defendant’s 
conviction for reckless aggravated assault had 
to merge into his conviction for reckless homi- 
cide, resulting in a total effective sentence of 
four years. State v. Beaty, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 842 (Tenn. Crim. App. 
Nov. 8, 2016). 


4, Double Jeopardy. 

Applying the Blockburger test, the court con- 

cluded that reckless homicide and aggravated 
child abuse were not the same offense because 
their elements differed; reckless homicide re- 
quired proof of a killing; aggravated child abuse 
did not. Aggravated child abuse required proof 
that the victim was a “child,” that is, a person 
less than 18 years of age; reckless homicide had 
no age-based element. Therefore, defendant’s 
dual convictions did not violate either the fed- 
eral or the state constitutional double jeopardy 
prohibition. State v. Watkins, 362 S.W.3d 530, 
2012 Tenn. LEXIS 154 (Tenn. Mar. 9, 2012). 
' Unlawful killing of a person is a crime dis- 
tinctly different from that of an assault upon a 
person, and although serious bodily injury is an 
element of assault it is not an element of 
murder and assault resulting in serious bodily 
injury and second degree murder are com- 
pletely separate offenses; thus, reckless aggra- 
vated assault contains an element (serious 
bodily injury) not contained in the reckless 
homicide statute and that reckless homicide 
contains an element (killing) not required for a 
conviction for reckless aggravated assault, and 
defendant’s convictions for both could stand 
under the double jeopardy analysis. State v. 
Beaty, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 491 (Tenn. Crim. App. July 8, 2016). 

It had previously been held that the 2009 
amendment of the statute abrogated part (b) of 
the State v. Burns double jeopardy test; thus, 
reckless aggravated assault is not a lesser 
included offense of reckless homicide under the 
statute and dual convictions are proper, and 
defendant was not entitled to relief. State v. 
Beaty, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 491 (Tenn. Crim. App. July 8, 2016). 

Crimes occurred on the same day and in the 
same location, and thus the reckless homicide 
and reckless aggravated assault clearly arose 
from the same conduct; however, reckless ag- 
gravated assault contains an element (serious 
bodily injury) not contained in the reckless 
homicide statute and that reckless homicide 
contains an element (killing) not required for a 
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conviction for reckless aggravated assault, and 
thus defendant’s convictions for both could 
stand under the Blockburger double jeopardy 
analysis. State v. Beaty, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 842 (Tenn. Crim. App. 
Nov. 8, 2016). 


6. Inconsistent Verdicts. 

Inconsistent verdicts convicting defendant of 
both second degree murder and reckless homi- 
cide did not entitle defendant to relief because 
(1) inconsistent verdicts were not a basis for 
relief, and (2) the proper merger of reckless 
homicide into second degree murder avoided a 
double jeopardy violation. State v. Davis, 466 
S.W.3d 49, 2015 Tenn. LEXIS 463 (Tenn. June 
3, 2015). 

Defendant claimed the verdicts on his convic- 
tions for reckless homicide and reckless aggra- 
vated assault were inconsistent, but he failed to 
cite authority for this, which could result in 


39-13-216. Assisted suicide. 


CRIMINAL OFFENSES 


366 


waiver; in any event, inconsistent verdicts were 
not a basis for relief. State v. Beaty, — S.W.3d 
—, 2016 Tenn. Crim. App: LEXIS 491 (Tenn. 
Crim. App. July 8, 2016). 


7. Merger. 

Reckless aggravated assault is a lesser in- 
cluded offense of reckless homicide under part 
(b) of the State v. Burns test as reckless aggra- 
vated assault fails to meet the definition of a 
lesser included offense of reckless homicide 
under Burns part (a) only in the respect that it 
contains a statutory element establishing a less 
serious harm (serious bodily injury versus 
death) to the same person; thus, defendant’s 
conviction for reckless aggravated assault had 
to merge into the conviction for reckless homi- 
cide. State v. Beaty, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 842 (Tenn. Crim. App. Nov. 
8, 2016). 


(a) A person commits the offense of assisted suicide who: 
(1) Intentionally provides another person with the means by which such 
person directly and intentionally brings about such person’s own death; or 
(2) Intentionally participates in a physical act by which another person 
directly and intentionally brings about such person’s own death; and 
(3) Provides the means or participates in the physical act with: 
(A) Actual knowledge that the other person intends to bring about such 


erson’s own death; and 
9 


(B) The clear intent that the other person bring about such person’s 


own death. 


(b) It is not an offense under this section to: 
(1) Withhold or withdraw medical care as defined by § 32-11-1038; 
(2) Prescribe, dispense, or administer medications or perform medical 


procedures calculated or intended to relieve another person’s pain or 

discomfort but not calculated or intended to cause death, even if the 

medications or medical procedures may hasten or increase the risk of death; 
or 
(3) Fail to prevent another from bringing about that person’s own death. 

(c) This section shall not in any way affect, impair, impede, or otherwise 
limit or render invalid the rights, privileges, and policies set forth in the 
Tennessee Right to Natural Death Act, compiled in title 32, chapter 11; the 
provisions for the durable power of attorney for health care, compiled in title 
34, chapter 6, part 2; or the do not resuscitate (DNR) regulations of the 
Tennessee board for licensing health care facilities issued pursuant to § 68- 
11-224. 

(d) A cause of action for injunctive relief may be maintained against any 
person who is reasonably believed about to violate or who is in the course of 
violating subsection (a), by any person who is: 

(1) The spouse, parent, child, or sibling of the person who would bring 
about such person’s own death; 
(2) Entitled to inherit from the person who would bring about such 
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person’s own death; 

(3) A health care provider or former health care provider of the person 
who would bring about such person’s own death; or 

(4) A public official with appropriate jurisdiction to prosecute or enforce 
the laws of this state. 

(e) A cause of action for civil damages against any person who violates or 
attempts to violate subsection (a) may be maintained by any person given 
standing by subsection (d) for compensatory damages and exemplary damages, 
whether or not the plaintiff consented to or had prior knowledge of the 
violation or attempt. Any compensatory damages awarded shall be paid as 
provided by law, but exemplary damages shall be paid over to the department 
of revenue for deposit in the criminal injuries compensation fund, pursuant to 
§ 40-24-107. 

(f) Reasonable attorney’s fees shall be awarded to the prevailing plaintiff in 
a civil action brought pursuant to this section. If judgment is rendered in favor 
of the defendant and the court finds that the plaintiffs suit was frivolous or 
brought in bad faith, the court shall award reasonable attorney’s fees to the 
defendant. 

(g) Assisted suicide is a Class D felony. 


History. Prohibiting Assisted Suicide Violates the Es- 

Acts 1993, ch. 405, §§ 2, 3. tablishment Clause (Edward Rubin), 63 Vand. 
L. Rev. 763 (2010). 

Grandma’s Pain: Should Claims of Under- 
Medication Arise in New Theories of Elder 
Abuse Statutes or Medical Malpractice Negli- 
gence? (Timothy McIntire), 40 No. 10 Tenn. B.JJ. 


Cross-References. 
Criminal attempt, § 39-12-101. 
Culpability, title 39, ch. 11, part 3. 
Injunctions, title 29, ch. 23, part 1. 
Penalty for Class D felony, § 40-35-111. 


é . 12 (2004). 
hy 23. 
Beene tiled sche 29 In Search of a Right to Die: Preventing Gov- 
Law Reviews. ernment Infliction of Pain, 65 Tenn. L. Rev. 245 


Assisted Suicide, Morality, and Law: Why (1997). 


39-13-217. Priority in case docketing. 


The trial and appellate courts of this state shall give first priority in 
docketing to cases where the state has given notice of intent to seek the death 
penalty pursuant to Rule 12.3(b) of the Rules of Criminal Procedure, or the 
defendant has been sentenced to death. 


History. 
Acts 1995, ch. 338, § 1. 


39-13-218. Aggravated vehicular homicide. 


(a) Aggravated vehicular homicide is vehicular homicide, as defined in 
§ 39-13-213(a)(2), where: 
(1) The defendant has two (2) or more prior convictions for: 
(A) Driving under the influence of an intoxicant; 
(B) Vehicular assault; or 
(C) Any combination of such offenses; 
(2) The defendant has one (1) or more prior convictions for the offense of 
vehicular homicide; or 
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(3) There was, at the time of the offense, twenty-hundredths of one 
percent (0.20%), or more, by weight of alcohol in the defendant’s blood and 
the defendant has one (1) prior conviction for: 
(A) Driving under the influence of an intoxicant; or 
(B) Vehicular assault. 

(b)(1) As used in this section, unless the context otherwise requires, “prior 

conviction” means an offense for which the defendant was convicted prior to 

the commission of the instant vehicular homicide and includes convictions 

occurring prior to July 1, 1996. 

(2) “Prior conviction” includes convictions under the laws of any other 
state, government, or country that, if committed in this state, would have 
constituted one (1) of the three (3) offenses enumerated in subdivision (a)(1) 
or (a)(2). In the event that a conviction from a jurisdiction other than 
Tennessee is not specifically named the same as one (1) of the three (3) 
offenses enumerated in subdivision (a)(1) or (a)(2), the elements of the 
offense in the other jurisdiction shall be used by the Tennessee court to 
determine if the offense constitutes one (1) of the prior convictions required 
by subsection (a). 

(c) If the defendant is charged with aggravated vehicular homicide, the 
indictment, in a separate count, shall specify, charge and give notice of the 
required prior conviction or convictions. If the defendant is convicted of 
vehicular homicide under § 39-13-213(a)(2), the jury shall then separately 
consider whether the defendant has the requisite number and types of prior 
offenses or level of blood alcohol concentration necessary to constitute the 
offense of aggravated vehicular homicide. If the jury convicts the defendant of 
aggravated vehicular homicide, the court shall pronounce judgment and 
sentence the defendant from within the felony classification set out in 
subsection (d). 

(d) Aggravated vehicular homicide is a Class A felony. 


History. 
Acts 1996, ch. 902, § 1. 


Cross-References. 
Blood alcohol tests as evidence, § 55-10-406. 


Criminal Sentencing Reform Act, title 40, ch. 
35. 

Penalty for Class A felony, § 40-35-111. 

Sentence range, § 40-35-112. 


NOTES TO DECISIONS 


Analysis 


1. Evidence Sufficient. 
2. Sentencing. 


1. Evidence Sufficient. 

In a case where police arrived at the scene of 
a three-car accident, defendant was found out- 
side the truck while his friend was found in the 
passenger seat, and defendant’s blood alcohol 
content was .30%, evidence was sufficient to 
support defendant’s convictions for vehicular 
assault and aggravated vehicular homicide 
where one motorist was injured and another 
motorist died. State v. Bowman, 327 S.W.2d 69, 
2009 Tenn. Crim. App. LEXIS 35 (Tenn. Crim. 
App. Jan. 14, 2009), appeal denied, — S.W.3d 


—, 2009 Tenn. LEXIS 395 (Tenn. June 15, 
2009), cert. denied, Bowman v. Tennessee, 175 
L. Ed. 2d 388, 180 S. Ct. 559, 2009 U.S. LEXIS 
8080 (U.S. 2009). 

Evidence was sufficient to convict defendant 
of two counts of aggravated vehicular homicide 
because a paramedic supervisor and a trooper 
testified that they found defendant pinned into 
the wrecked vehicle in the driver’s seat; the 
trooper and a sergeant testified that defendant 
had a strong odor of alcohol about his person; a 
forensic scientist testified that defendant’s 
blood alcohol content at the time of testing was 
0.21; the State submitted direct evidence of 
defendant’s three prior DUI convictions; and it 
was within the province of the jury to infer that 
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defendant had driven and wrecked the vehicle 
while intoxicated and that the victims died as a 
proximate result of defendant’s intoxicated 
driving and the resulting crash. State v. Luth- 
ringer, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 81 (Tenn. Crim. App. Feb. 6, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
246 (Tenn. Apr. 12, 2017). 

Defendant was properly convicted of aggra- 
vated vehicular homicide, vehicular assault, 
and reckless endangerment with a deadly 
weapon because his intoxication proximately 
caused a car crash that killed his son and 
injured his nephew, while his convictions for 
vehicular assault and reckless endangerment 
both stemmed from the crash, his DUI convic- 
tion should merge with the vehicular assault 
conviction since it was a lesser-included offense 
and he could not be punished separately for one 
act of DUI that caused serious bodily injury, 
and the trial court properly considered the 
aggregating, mitigating, and sentencing fac- 
tors. State v. Steelman, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 936 (Tenn. Crim. App. 
Oct. 30, 2017). 

Evidence supported defendant’s conviction of 
three counts of vehicular homicide, as he con- 
sumed Hydrocodone as prescribed the morning 
of the accident, then before the accident, he 
consumed both alcohol and cocaine, then drove 
his vehicle, multiple witnesses described the 
roadway where the accident occurred as horri- 
bly narrow, and the trooper at the scene be- 
lieved speed was a factor in the accident. State 
v. Fleming, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 218 (Tenn. Crim. App. Mar. 22, 2018). 


OFFENSES AGAINST PERSON 


39-13-301 


2. Sentencing. 

Trial court did not err in ordering that defen- 
dant’s two 24 year sentences for two counts of 
aggravated vehicular homicide run consecu- 
tively, for a total effective sentence of 48 years, 
because defendant had 16 prior convictions; he 
was a dangerous offender whose behavior indi- 
cated little or no regard for human life and no 
hesitation about committing a crime in which 
the risk to human life was high; an extended 
sentence was necessary to protect the public 
from defendant as he had three previous driv- 
ing under the influence convictions, which 
showed a disregard for the safety of others; and 
the consecutive sentences were reasonably re- 
lated to the severity of defendant’s offenses 
because two people died as a result of defen- 
dant’s conduct. State v. Luthringer, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 81 (Tenn. 
Crim. App. Feb. 6, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 246 (Tenn. Apr. 
12. 2017) 

Defendant did not show that his 42-year 
sentence for one count of driving under the 
influence, fourth offense, and three counts of 
aggravated vehicular homicide was improper; 
the trial court sentenced defendant to a within 
range sentence, the trial court filed detailed 
findings of facts to support defendant’s sen- 
tence, including his criminal history and failure 
to comply with conditions of a sentence, and the 
trial court considered the purposes and prin- 
ciples of the Sentencing Act. State v. Fleming, 
—§.W.3d —, 2018 Tenn. Crim. App. LEXIS 218 
(Tenn. Crim. App. Mar. 22, 2018). 


PART 3 
KIDNAPPING AND FALSE IMPRISONMENT 


39-13-301. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Advertisement” means a notice or an announcement in a public 
medium promoting a product, service, or event, or publicizing a job vacancy; 
(2) “Blackmail” means threatening to expose or reveal the identity of 
another or any material, document, secret or other information that might 
subject a person to hatred, contempt, ridicule, loss of employment, social 


status or economic harm; 
(3) “Coercion” means: 


(A) Causing or threatening to cause bodily harm to any person, physi- 
cally restraining or confining any person or threatening to physically 


restrain or confine any person; 


(B) Exposing or threatening to expose any fact or information that, if 
revealed, would tend to subject a person to criminal or immigration 
proceedings, hatred, contempt or ridicule; 

(C) Destroying, concealing, removing, confiscating or possessing any 
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actual or purported passport or other immigration document, or any other 

actual or purported government identification document, of any person; or 

(D) Providing a controlled substance, as defined in § 39-17-402, or a 
controlled substance analogue, as defined in § 39-17-454, to a person; 
(4) “Commercial sex act” means: 

(A) Any sexually explicit conduct for which anything of value is directly 
or indirectly given, promised to or received by any person, which conduct 
is induced or obtained by coercion or deception or which conduct is induced 
or obtained from a person under eighteen (18) years of age; or 

(B) Any sexually explicit conduct that is performed or provided by any 
person, which conduct is induced or obtained by coercion or deception or 
which conduct is induced or obtained from a person under eighteen (18) 
years of age; 

(5) “Deception” means: 

(A) Creating or confirming another person’s impression of an existing 
fact or past event that is false and that the accused knows or believes to be 
false; 

(B) Maintaining the status or condition of a person arising from a 
pledge by that person of personal services as security for a debt, if the 
value of those services as reasonably assessed is not applied toward the 
liquidation of the debt or the length and nature of those services are not 
respectively limited and defined, or preventing a person from acquiring 
information pertinent to the disposition of the debt; or 

(C) Promising benefits or the performance of services that the accused 
does not intend to deliver or perform or knows will not be delivered or 
performed. Evidence of failure to deliver benefits or perform services 
standing alone shall not be sufficient to authorize a conviction under this 
part; 

(6) “Financial harm” includes extortion as defined by § 39-14-112, crimi- 
nal violation of the usury laws as defined by § 47-14-112 or employment 
contracts that violate the statute of frauds as defined by § 29-2-101(b); 

(7) “Forced labor or services” means labor or services that are performed 
or provided by another person and are obtained or maintained through the 
defendant’s: 

(A) Causing or threatening to cause serious harm to any person; 

(B) Physically restraining or threatening to physically restrain another 
person; 

(C) Abusing or threatening to abuse the law or legal process; 

(D) Knowingly destroying, concealing, removing, confiscating or pos- 
sessing any actual or purported passport or other immigration document, 
or any other actual or purported government identification document, of 
another person; 

(E) Blackmail; or 

(F) Causing or threatening to cause financial harm to in order to 
exercise financial control over any person; 

(8) “Involuntary servitude” means the condition of a person who is 
compelled by force, coercion or imprisonment and against the person’s will to 
labor for another, whether paid or not; 
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(9) “Labor” means work of economic or financial value; 

(10) “Maintain” means, in relation to labor or services, to secure contin- 
ued performance of labor or services, regardless of any initial agreement on 
the part of the victim to perform such type of service; 

(11) “Minor” means an individual who is less than eighteen (18) years of 
age; 7 

(12) “Obtain” means, in relation to labor or services, to secure perfor- 
mance of labor or services; 

(13) “Services” means an ongoing relationship between a person and the 
defendant in which the person performs activities under the supervision of 
or for the defendant; 

(14) “Sexually explicit conduct” means actual or simulated: 

(A) Sexual intercourse, including genital-genital, oral-genital, anal- 
genital, or oral-anal, whether between persons of the same or opposite sex; 

(B) Bestiality; 

(C) Masturbation; 

(D) Lewd exhibition of the genitals or pubic area of any person; 

(EZ) Flagellation or torture by or upon a person who is nude; 

(F) Condition of being fettered, bound or otherwise physically re- 
strained on the part of a person who is nude; 

(G) Physical contact in an act of apparent sexual stimulation or 
gratification with any person’s unclothed genitals, pubic area or buttocks 
or with a female’s nude breasts; 

(H) Defecation or urination for the purpose of sexual stimulation of the 
viewer; or 

(I) Penetration of the vagina or rectum by any object except when done 
as part of a recognized medical procedure; and 
(15) “Unlawful” means, with respect to removal or confinement, one that 

is accomplished by force, threat or fraud, or, in the case of a person who is 
under the age of thirteen (13) or incompetent, accomplished without the 
consent of a parent, guardian or other person responsible for the general 


supervision of the minor’s or incompetent’s welfare. 


History. 

Acts 1990, ch. 982, § 1; 2008, ch. 1140, § 2; 
2012. ch. 848.913; 2012, ch: 1075; $1; 2013, 
ch. 465, § 3. 


Compiler’s Notes. 

Former § 39-13-301 was transferred to § 39- 
13-304 in 1990. 

Acts 2008, ch. 1140, § 1 provided that the act 
shall be known and may be cited as the “Ten- 
nessee Human Trafficking Act of 2007.” 


Cross-References. 
Child abuse, title 39, ch. 15, part 4. 
Kidnapping, §§ 39-13-303 — 39-13-305. 
Mental health and intellectual and develop- 
mental disabilities, title 33. 
Spousal abuse, title 36, ch. 3, part 6. 


Law Reviews. 
Abolishing Child Sex Trafficking on the In- 


ternet: Imposing Criminal Culpability on Digi- 
tal Facilitators (Ryan Dalton), 43 U. Mem. L. 
Rev. 1097 (2013). 

Justice for Victims of Human Trafficking and 
Forced Labor: Why Current Theories of Corpo- 
rate Liability Do Not Work, 43 U. Mem. L. Rev. 
1047 (2013). 

Prosecuting Demand as a Crime of Human 
Trafficking: The Eighth Circuit Decision in 
United States v. Jungers, 43 U. Mem. L. Rev. 
917 (2013). 

Two Crimes for the Price of One: The Prob- 
lem with Kidnapping Statutes in Tennessee 
and Beyond (Melanie A. Prince), 76 Tenn. L. 
Rev. 789 (2009). 

Using Commercial Driver Licensing Author- 
ity to Combat Human Trafficking Related 
Crimes on America’s Highways, 43 U. Mem. L. 
Rev. 969 (2013). 
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NOTES TO DECISIONS 


Analysis 


. Evidence Sufficient. 

. Multiple Convictions. 
Unlawful Confinement. 
. “Parent.” 


. Evidence Sufficient. 

The evidence was sufficient to prove defen- 
dant’s guilt of aggravated kidnapping and ag- 
gravated assault. State v. Boling, 840 S.W.2d 
944, 1992 Tenn. Crim. App. LEXIS 384 (Tenn. 
Crim. App. 1992), appeal denied, — S.W.2d —, 
1992 Tenn. LEXIS 530 (Tenn. Aug. 31, 1992). 
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2. Multiple Convictions. 

Where the victim’s abduction and confine- 
ment were far from incidental to being robbed, 
the multiple convictions and punishments im- 
posed for aggravated kidnapping and especially 
aggravated robbery did not violate defendants’ 
right to due process and against double jeop- 
ardy. State v. Meeks, 867 S.W.2d 361, 1993 
Tenn. Crim. App. LEXIS 503 (Tenn. Crim. App. 
1993), cert. denied, Meeks v. Tennessee, 510 
U.S. 1168, 114 S. Ct. 1200, 127 L. Ed. 2d 548, 
1994 U.S. LEXIS 1998 (1994). 


39-13-302. False imprisonment. 


3. Unlawful Confinement. 

Under T.C.A. § 39-13-301, removal or con- 
finement is not “unlawful” if it is accomplished 
with the consent of a “parent,” and thus defen- 
dant, the minor child’s father, could not be 
prosecuted under T.C.A. § 39-13-305(a)(2) of 
especially aggravated kidnapping because the 
indictment failed to allege that defendant re- 
moved or confined the child by force, threat, or 
fraud, and the removal or confinement was not 
accomplished without the consent of a parent 
because defendant was the child’s father. State 
v. Goodman, 90 S.W.3d 557, 2002 Tenn. LEXIS 
547 (Tenn. 2002). 


4, “Parent.” 

Under T.C.A. § 39-13-3011, removal or con- 
finement is not “unlawful” if it is accomplished 
with the consent of a “parent”; defendant was 
the minor’s natural father; and the court inter- 
preted the statute to mean either parent not 
“custodial parent”, so the removal and confine- 
ment of the minor was not “unlawful”. State v. 
Goodman, 90 S8.W.3d 557, 2002 Tenn. LEXIS 
547 (Tenn. 2002). 


(a) A person commits the offense of false imprisonment who knowingly 
removes or confines another unlawfully so as to interfere substantially with 


the other’s liberty. 


(b) False imprisonment is a Class A misdemeanor. 


History. 
Acts 1989, ch. 591, § 1; T-C.A., § 39-13-3038; 
Acts 1990, ch. 982, § 1. 


Sentencing Commission Comments. This 
section codifies the Tennessee common law on 
false imprisonment. Derived from Model Penal 
Code § 212.3, it broadly addresses any situa- 
tion where there is an interference with anoth- 
er’s liberty. False imprisonment is used as the 
basic offense for the kidnapping statutes. The 
specific situation in which a relative abducts a 
child or incompetent person after an award of 
custody to another is now addressed in § 39- 
13-306. 


Compiler’s Notes. 
Former § 39-13-302 was transferred to § 39- 
13-302 in 1990. 


The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Culpability, title 39, ch. 11, part 3. 
Kidnapping, § 39-13-303 et seq. 
Penalty for Class A misdemeanor, § 40-35- 
TEL. 


Law Reviews. 

Two Crimes For The Price of One: The Prob- 
lem With Kidnapping Statutes in Tennessee 
and Beyond (Melanie A. Prince), 76 Tenn. L. 
Rev. 789 (2009). 
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2. As Related to Other Crimes. 
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4. Evidence Sufficient. 
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5. Jury Instructions. 
6. Evidence Sufficient. 


1. In General. 

The general assembly intended for this of- 
fense to proscribe a continuing course of con- 
duct. State v. Legg, 9 S.W.3d 111, 1999 Tenn. 
LEXIS 680 (Tenn. 1999). 


2 As Related to Other Crimes. 

When a defendant robs one victim there is no 
inherent necessity to confine a separate victim; 
as such, the due process concerns that are 
implicated when a defendant is charged with 
kidnapping and robbing the same victim are 
not implicated when a defendant is charged 
with kidnapping one victim while robbing an- 
other. State v. Teats, 468 S.W.3d 495, 2015 
Tenn. LEXIS 559 (Tenn. July 14, 2015). 

Trial and appellate counsel were not ineffec- 
tive for failing to raise the issue that petition- 
er’s double jeopardy protections were violated 
when the jury was allowed to consider the 
charges for both especially aggravated kidnap- 
ping and aggravated assault because the con- 
victions did not violate double jeopardy; given 
that the elements of the offenses were different, 
they were two separate crime. Hubbard v. 
State, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 787 (Tenn. Crim. App. Sept. 25, 2015). 


3. Lesser Included Offense. 

It was error that was not harmless beyond a 
reasonable doubt when the trial court in- 
structed the jury on felony murder and the 
facilitation of felony murder but did not in- 
struct the jury on the offenses of second degree 
murder, reckless homicide, and criminally neg- 
ligent homicide because there was evidence 
that, if believed, showed that defendant could 
have potentially been convicted of any one of 
the three offenses. State v. Locke, 90 S.W.3d 
663, 2002 Tenn. LEXIS 474 (Tenn. 2002). 


4, Evidence Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s aggravated kidnapping conviction, 
where he handcuffed and chained the victim to 
the passenger seat in his truck in order to 
prevent her escape before killing her; further- 
more, defendant’s suggestion that the victim 
might have been chained to a tree also sup- 
ported a finding that she was kidnapped. State 
v. Davidson, 121 S.W.3d 600, 2003 Tenn. LEXIS 
1007 (Tenn. 2003), cert. denied, Davidson v. 
Tennessee, 541 U.S. 1049, 158 L. Ed. 2d 7438, 
124 S. Ct. 2174, 2004 U.S. LEXIS 3512, 72 
U.S.L.W. 3711 (2004). 

Evidence was sufficient to sustain defen- 
dant’s aggravated kidnapping conviction be- 
cause defendant told investigators that he and 
accomplices approached the victim’s vehicle, 
got into the passenger seat, and ordered the 
victim to drive. Defendant said that he entered 
the car and ordered the victim to drive and he 
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held the gun on his lap. State v. Freeland, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 463 
(Tenn. Crim. App. June 3, 2013), affd, 451 
S.W.3d 791, 2014 Tenn. LEXIS 640 (Tenn. Sept. 
17, 2014). 

Evidence was sufficient to sustain defen- 
dant’s felony-murder conviction that was based 
upon kidnapping because defendant had guns 
in the car, he asked the victim to get into the 
car, defendant did not stop the car, and after 
the victim exited the car, defendant shot him. 
State v. Carey, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 161 (Tenn. Crim. App. Mar. 10, 
2015), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 55 (Tenn. Jan. 21, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of especially aggravated kid- 
napping where the jury received the full White 
instruction, defendant and two others entered 
the victim’s home, held the three victims at 
gunpoint for eight to 10 hours, and took prop- 
erty from all three, defendant sexually as- 
saulted two of the victims, and the confinement 
lasted much longer than the time necessary to 
commit the other acts of robbery and sexual 
assault. State v. Cornelius Banks, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 69 (Tenn. Crim. 
App. Jan. 29, 2016). 

Evidence that defendant, who was in a ro- 
mantic relationship with and lived with the 
victim, forced himself on the victim, penetrat- 
ing her vagina with his penis, told her not to 
leave the room after the rape and raised his 
hand in a threatening manner when she tried 
to leave was sufficient to support defendant’s 
convictions for rape, false imprisonment, and 
domestic assault. State v. Jordan, — $.W.3d —, 
2016 Tenn. Crim. App. LEXIS 116 (Tenn. Crim. 
App. Feb. 12, 2016), review denied and ordered 
not published, — S.W.3d —, 2016 Tenn. LEXIS 
389 (Tenn. June 23, 2016). 

Evidence was sufficient to sustain defen- 
dant’s convictions for aggravated assault and 
aggravated kidnapping because the jury cred- 
ited the victim’s testimony, and the testimony 
of other witnesses and the physical evidence 
corroborated her account; the victim reported 
defendant’s abuse to an officer, who noted inju- 
ries to her face and redness to her neck, and the 
injuries were observable in the photographs 
admitted at trial. State v. Baxter, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 364 (Tenn. Crim. 
App. May 16, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 666 (Tenn. Sept. 23, 
2016). 

Evidence defendant held the adult victim at 
gunpoint, ordered him to the ground and bound 
him with a cord from an iron allowed a jury 
could find beyond a reasonable doubt that de- 
fendant knowingly removed or confined the 
victim unlawfully so as to interfere substan- 
tially with his liberty, and supported a false 
imprisonment conviction. State v. Curry, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 602 
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(Tenn. Crim. App. Aug. 15, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 40 (Tenn. 
Jan. 19, 2017). 

Evidence was sufficient to support defen- 
dant’s second-degree murder conviction where 
it showed that he knowingly shot the unarmed 
victim in the head causing her death, as he 
admitted to several witness that he was hold- 
ing the weapon when the victim was shot, there 
had been an argument, and after the shooting 
defendant took his children to a neighbor’s 
house before calling 911 and hiding the 
weapon. State v. Cundiff, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 662 (Tenn. Crim. App. 
Sept. 6, 2016). 


5. Jury Instructions. 

Conviction for false imprisonment was re- 
versed and the cause was remanded for a new 
trial because, when defendant was convicted of 
both false imprisonment and assault, the jury 
was not adequately charged on the question of 
whether the victim’s removal or confinement, 
as an element of false imprisonment, was es- 
sentially incidental to the assault, and the 
error was not harmless beyond a reasonable 
doubt. State v. Cecil, 409 S.W.3d 599, 2013 
Tenn. LEXIS 637 (Tenn. Aug. 12, 2013). 

Trial court did not err in declining to give the 
instruction used when the jury had to deter- 
mine whether the removal or confinement was 
incidental to the accompanying felony or was 
significant enough, standing alone, to support a 
conviction; the instruction is not required when 
a defendant is charged with the kidnapping 
and robbery of different victims. State v. Teats, 
468 S.W.3d 495, 2015 Tenn. LEXIS 559 (Tenn. 
July 14, 2015). 
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Instruction used when the jury had to deter- 
mine whether the removal or confinement was 
incidental to the accompanying felony or was 
significant enough to support a conviction was 
not required because defendant did not stand 
the risk of being convicted of kidnapping a 
victim he confined only long enough to rob; the 
due process concerns were not present as the 
kidnapping of one or more victims could never 
be essentially incidental to an offense perpe- 
trated against a different victim or victims. 
State v. Teats, 468 S.W.3d 495, 2015 Tenn. 
LEXIS 559 (Tenn. July 14, 2015). 


6. Evidence Sufficient. 

Evidence was sufficient to convict defendant 
of attempted second degree murder because 
defendant possessed the intent to knowingly 
kill the victim and, by repeatedly stabbing her 
and slamming her head into the toilet, he took 
a substantial step toward doing so. State v. 
Freeman, — 8.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 179 (Tenn. Crim. App. Mar. 10, 2016). 

Defendant’s conviction of facilitation of 
felony murder under T.C.A. §§ 39-13-202, 39- 
11-403, with kidnapping and theft as the un- 
derlying felonies under T.C.A. §§ 39-13-302, 
39-14-103 was affirmed, as jurors could have 
found that defendant and his accomplice in- 
tended to deprive the victim of his vehicle when 
they forced him into the backseat, and the 
kidnapping and theft were still in progress at 
the time the victim was shot because he was 
still resisting confinement and refusing to con- 
sent to the taking of his property. State v. 
Harris, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1016 (Tenn. Crim. App. Dec. 7, 2017). 


(a) Kidnapping is false imprisonment as defined in § 39-13-302, under 
circumstances exposing the other person to substantial risk of bodily injury. 


(b) Kidnapping is a Class C felony. 


History. 
Acts 1989, ch. 591, § 1; T.C.A., § 39-13-302; 
Acts 1990, ch. 982, § 1; 2008, ch. 1140, § 4. 


Sentencing Commission Comments. This 
section defines the offense of kidnapping as 
false imprisonment plus either of the added 
elements of (1) substantial risk of bodily injury 
or (2) involuntary servitude. 


Compiler’s Notes. 

Former § 39-13-303 was transferred to § 39- 
13-302 in 1990. 

Acts 2008, ch. 1140, § 1 provided that the act 
shall be known and may be cited as the “Ten- 
nessee Human Trafficking Act of 2007.” 

The sentencing commission terminated June 


30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Culpability, title 39, ch. 11, part 3. 
Penalty for Class C felony, § 40-35-111. 
Transfer from juvenile court, § 37-1-134. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 28.93. 


Law Reviews. 

Two Crimes For The Price of One: The Prob- 
lem With Kidnapping Statutes in Tennessee 
and Beyond (Melanie A. Prince), 76 Tenn. L. 
Rev. 789 (2009). 
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NOTES TO DECISIONS 


Analysis 


. Construction With Other Law. 

. During Accompanying Felony. 

. Evidence Sufficient. 

. Kidnapping and Accompanying Felony. 


. Construction With Other Law. 

Whether the evidence, beyond a reasonable 
doubt, establishes each and every element of 
kidnapping, as defined by statute, is a question 
for the jury properly instructed under the law. 
The jury must evaluate the proof offered at trial 
and determine whether the State has met its 
burden. An appellate court’s task of assessing 
the sufficiency of the convicting evidence quali- 
fies as the ultimate component of this constitu- 
tional safeguard. The separate due process test 
articulated first in State v. Anthony, 817 S.W.2d 
299 (Tenn. 1991), and subsequently refined in 
State. v. Dixon, 957 S.W.2d 532 (Tenn. 1997), 
and its progeny, is, therefore, no longer neces- 
sary to the appellate review of a kidnapping 
conviction accompanied by a separate felony. 
Anthony and the entire line of cases including a 
separate due process analysis in appellate re- 
view are expressly overruled. State v. White, 
362 S.W.3d 559, 2012 Tenn. LEXIS 153 (Tenn. 
Mar. 9, 2012). 
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2. During Accompanying Felony. 

Every robbery, by definition, involves some 
detention against the will of the victim, if only 
long enough to take goods or money from the 
person of the victim. This does not mean that 
the legislature intended that every robbery 
should also constitute a kidnapping, even 
though a literal reading of the statute might 
suggest otherwise. The courts’ task is to apply 
the statute narrowly, so as to make its reach 
fundamentally fair and to protect the due pro- 
cess rights of every citizen, even those charged 
with robbery, rape, or the like. (overruled as to 
the test to be applied in determining whether 
kidnapping can be charged as a separate of- 
fense) State v. Anthony, 817 S.W.2d 299, 1991 
Tenn. LEXIS 395 (Tenn. 1991), overruled in 
part, Taylor v. State, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 622 (Tenn. Crim. App. Aug. 
5, 2009), overruled in part, State v. Middle- 
brooks, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 362 (Tenn. Crim. App. May 20, 2011), 
overruled, State v. White, 362 S.W.3d 559, 2012 
Tenn. LEXIS 153 (Tenn. Mar. 9, 2012), over- 
ruled, State v. Powell, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 292 (Tenn. Crim. App. May 
10, 2012), overruled, State v. Cecil, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 483 (Tenn. 
Crim. App. July 6, 2012), overruled, State v. 
Savage, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 730 (Tenn. Crim. App. Sept. 17, 2012), 
overruled, State v. Hancock, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 759 (Tenn. Crim. App. 


Sept. 24, 2012), overruled, State v. Raymer, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 829 
(Tenn. Crim. App. Oct. 10, 2012), overruled in 
part, State v. Osby, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 903 (Tenn. Crim. App. Nov. 
2, 2012), overruled, State v. Scott, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 923 (Tenn. Crim. 
App. Nov. 14, 2012), overruled, State v. Davis, 
—§.W.3d —, 2012 Tenn. Crim. App. LEXIS 948 
(Tenn. Crim. App. Nov. 16, 2012), overruled, 
State v. Fusco, 404 S.W.3d 504, 2012 Tenn. 
Crim. App. LEXIS 994 (Tenn. Crim. App. Dec. 
6, 2012), overruled, State v. Copeland, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 1069 
(Tenn. Crim. App. Dec. 21, 2012), overruled, 
State v. Swett, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 5 (Tenn. Crim. App. Jan. 4, 2013), 
overruled, State v. Hulse, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 242 (Tenn. Crim. App. 
Mar. 19, 2013), overruled, State v. Bush, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 274 
(Tenn. Crim. App. Mar. 25, 2013), overruled, 
State v. Dowell, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 355 (Tenn. Crim. App. Apr. 30, 
2013), overruled, State v. Barnett, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 434 (Tenn. Crim. 
App. May 22, 2013), overruled, State v. Alston, 
— §.W.3d —, 2013 Tenn. Crim. App. LEXIS 460 
(Tenn. Crim. App. May 30, 2013), overruled, 
State v. Burdick, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 494 (Tenn. Crim. App. June 
11, 2013), overruled, Camp v. State, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 505 (Tenn. 
Crim. App. June 17, 2013), overruled, State v. 
Keller, — S$.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 558 (Tenn. Crim. App. June 27, 2013), 
overruled, State v. Cecil, 409 S.W.3d 599, 2013 
Tenn. LEXIS 637 (Tenn. Aug. 12, 2013), over- 
ruled in part, State v. Waldroup, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 700 (Tenn. Crim. 
App. Aug. 15, 2013), overruled, State v. Bow- 
man, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 735 (Tenn. Crim. App. Aug. 29, 2013), 
overruled, State v. Smith, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 955 (Tenn. Crim. App. 
Nov. 4, 2013), overruled, Majors v. Sexton, — F. 
Supp. 2d —, 2013 U.S. Dist. LEXIS 166310 
(M.D. Tenn. Nov. 22, 2013), overruled, State v. 
Tate, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 1110 (Tenn. Crim. App. Dec. 18, 2013), 
overruled, State v. Williams, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 11 (Tenn. Crim. App. 
Jan. 7, 2014), overruled, State v. Teats, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 18 
(Tenn. Crim. App. Jan. 10, 2014), overruled, 
State v. Holman, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 65 (Tenn. Crim. App. Jan. 
27, 2014), overruled in part, Simpkins v. Hollo- 
way, — F. Supp. 2d —, 2014 U.S. Dist. LEXIS 
23622 (M.D. Tenn. Feb. 25, 2014), overruled, 
State v. Waller, — S.W.3d —, 2014 Tenn. Crim. 
App. LEXIS 255 (Tenn. Crim. App. Mar. 21, 
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2014), overruled, State v. Pryor, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 367 (Tenn. Crim. 
App. Apr. 17, 2014), overruled, State v. Hernan- 
dez, —S.W.3d —, 2014 Tenn. Crim. App. LEXIS 
736 (Tenn. Crim. App. July 29, 2014), over- 
ruled, Fielder v. State, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 851 (Tenn. Crim. App. Aug. 
22, 2014), overruled, State v. Weilacker, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 875 
(Tenn. Crim. App. Sept. 8, 2014), overruled, 
State v. Keller, — S.W.3d —, 2014 Tenn. Crim. 
App. LEXIS 919 (Tenn. Crim. App. Sept. 29, 
2014), overruled, State v. Johnson, — S.W.3d 
—, 2015 Tenn. Crim. App. LEXIS 146 (Tenn. 
Crim. App. Mar. 2, 2015), overruled, State v. 
Alston, 465 S.W.3d 555, 2015 Tenn. LEXIS 360 
(Tenn. May 5, 2015), overruled, State v. Ander- 
son, — S.W.3d —, 2015 Tenn. Crim. App. LEXIS 
538 (Tenn. Crim. App. June 29, 2015), over- 
ruled, State v. Teats, 468 S.W.3d 495, 2015 
Tenn. LEXIS 559 (Tenn. July 14, 2015), over- 
ruled, State v. Pryor, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 1024 (Tenn. Crim. App. Dec. 
18, 2015), overruled, Thorne v. Lester, 2016 
FED App. 938N, 641 Fed. Appx. 541, 2016 U.S. 
App. LEXIS 2534 (6th Cir. Tenn. Feb. 10, 2016), 
overruled, Porter v. Johnson, — F. Supp. 2d —, 
2016 U.S. Dist. LEXIS 18433 (M.D. Tenn. Feb. 
16, 2016), overruled in part, State v. Itzol- 
Deleon, — S.W.38d —, 2016 Tenn. Crim. App. 
LEXIS 218 (Tenn. Crim. App. Mar. 28, 2016), 
overruled in part, Morris v. Ford, — F. Supp. 2d 
—, 2016 U.S. Dist. LEXIS 116087 (W.D. Tenn. 
Aug. 30, 2016), overruled, Guillen v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 878 
(Tenn. Crim. App. Nov. 22, 2016), overruled, 
Porter v. Genovese, 2017 FED App. 35P (6th 
Cir.), 676 Fed. Appx. 428, 2017 U.S. App. 
LEXIS 924 (6th Cir. Jan. 17, 2017), overruled, 
State v. King, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 423 (Tenn. Crim. App. May 22, 
2017), overruled, State v. Frost, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 510 (Tenn. Crim. 
App. June 14, 2017), overruled, State v. Itzol- 
Deleon, — S.W.3d —, 2017 Tenn. LEXIS 477 
(Tenn. Aug. 25, 2017), overruled, State v. Tittle, 
— 8.W.3d —, 2017 Tenn. Crim. App. LEXIS 925 
(Tenn. Crim. App. Oct. 23, 2017). 

Kidnapping statutes, construed according to 
the fair import of their terms, T.C.A. § 39-11- 
104, and coupled with their derivation from the 
Model Penal Code, evince a legislative intent to 
punish as kidnapping only those instances in 
which the removal or confinement has criminal 
significance above and beyond that necessary to 
consummate some underlying offense, such as 
robbery or rape. State v. White, 362 S.W.3d 559, 
2012 Tenn. LEXIS 153 (Tenn. Mar. 9, 2012). 

Defendant’s kidnapping convictions did not 
violate due process because the movement of 
two restaurant managers during a robbery was 
not necessary to consummate the underlying 
robbery, and the additional movement pre- 
vented the victims from summoning help, less- 
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ened the risk of defendant’s detection, and 
created a significant danger or increased the 
victim’s risk of harm. (overruled as to due 
process test to be applied) State v. Richardson, 
251 S.W.3d 438, 2008 Tenn. LEXIS 318 (Tenn. 
May 7, 2008), cert. denied, Richardson v. Ten- 
nessee, 172 L. Ed. 2d 465, 129 S. Ct. 608, 555 
U.S. 1036, 77 U.S.L.W. 3296, — U.S. —, 2008 
U.S. LEXIS 8497 (U.S. 2008), overruled in part, 
State v. Osby, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 903 (Tenn. Crim. App. Nov. 2, 
2012), overruled, State v. Hulse, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 242 (Tenn. Crim. 
App. Mar. 19, 2013), overruled, State v. Smith, 
— §.W.3d —, 2013 Tenn. Crim. App. LEXIS 955 
(Tenn. Crim. App. Nov. 4, 2013), overruled, 
State v. Tate, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 1110 (Tenn. Crim. App. Dec. 18, 
2013), overruled, State v. Williams, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 11 (Tenn. 
Crim. App. Jan. 7, 2014), overruled, State v. 
Teats, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 18 (Tenn. Crim. App. Jan. 10, 2014), 
overruled, State v. Ward, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 38 (Tenn. Crim. App. 
Jan. 17, 2014), overruled, State v. Holman, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 65 
(Tenn. Crim. App. Jan. 27, 2014), overruled, 
Thorne v. Hollway, — F. Supp. 2d —, 2014 U.S. 
Dist. LEXIS 125191 (M.D. Tenn. Sept. 8, 2014), 
overruled, State v. Keller, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 919 (Tenn. Crim. App. 
Sept. 29, 2014), overruled in part, Porter v. 
Johnson, — F. Supp. 2d —, 2015 U.S. Dist. 
LEXIS 45910 (M.D. Tenn. Apr. 8, 2015), over- 
ruled, Porter v. Johnson, — F. Supp. 2d —, 2016 
U.S. Dist. LEXIS 18433 (M.D. Tenn. Feb. 16, 
2016), overruled, Porter v. Genovese, 2017 FED 
App. 35P (6th Cir.), 676 Fed. Appx. 428, 2017 
U.S. App. LEXIS 924 (6th Cir. Jan. 17, 2017). 


3. Evidence Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s aggravated kidnapping conviction, 
where he handcuffed and chained the victim to 
the passenger seat in his truck in order to 
prevent her escape before killing her; further- 
more, defendant’s suggestion that the victim 
might have been chained to a tree also sup- 
ported a finding that she was kidnapped. State 
v. Davidson, 121 S.W.3d 600, 2003 Tenn. LEXIS 
1007 (Tenn. 2003), cert. denied, Davidson v. 
Tennessee, 541 U.S. 1049, 158 L. Ed. 2d 748, 
124 S. Ct. 2174, 2004 U.S. LEXIS 3512, 72 
U.S.L.W. 3711 (2004). 

Evidence was sufficient to sustain defen- 
dant’s felony-murder conviction that was based 
upon kidnapping because defendant had guns 
in the car, he asked the victim to get into the 
car, defendant did not stop the car, and after 
the victim exited the car, defendant shot him. 
State v. Carey, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 161 (Tenn. Crim. App. Mar. 10, 
2015), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 55 (Tenn. Jan. 21, 2016). 
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Appellant’s extrajudicial confession was suf- 
ficient to support his murder convictions where 
the victims’ deaths and identities were proven 
and appellant’s confession was trustworthy. 
State v. Willis, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 169 (Tenn. Crim. App. Mar. 13, 
2015), affd, 496 S.W.3d 653, 2016 Tenn. LEXIS 
405 (Tenn. July 6, 2016). 

Evidence was sufficient to convict defendant 
of felony murder in perpetration of a kidnap- 
ping as he came onto the victim’s porch, struck 
the victim, and forced the victim back into the 
residence; he then pushed the victim to the 
floor and pinned the victim down by placing his 
knee on the victim’s back; he tied the victim’s 
wrists and legs together in the “hogtied” posi- 
tion; he and another person left the victim’s 
residence while the victim was still tied up and 
lying on the floor; the victim sustained contu- 
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sions, abrasions, broken ribs, blunt force inju- 
ries, and eventually died from a heart attack 
from the stress of the offenses; and defendant 
did not need to strike victim or tie him up to 
protect the other person from the victim. State 
v. Keene, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 25 (Tenn. Crim. App. Jan. 12, 2018). 


4. Kidnapping and Accompanying Felony. 

When a defendant robs one victim there is no 
inherent necessity to confine a separate victim; 
as such, the due process concerns that are 
implicated when a defendant is charged with 
kidnapping and robbing the same victim are 
not implicated when a defendant is charged 
with kidnapping one victim while robbing an- 
other. State v. Teats, 468 S.W.3d 495, 2015 
Tenn. LEXIS 559 (Tenn. July 14, 2015). 


(a) Aggravated kidnapping is false imprisonment, as defined in § 39-13- 


302, committed: 


(1) To facilitate the commission of any felony or flight thereafter; 
(2) To interfere with the performance of any governmental or political 


function; 


(3) With the intent to inflict serious bodily injury on or to terrorize the 


victim or another; 


(4) Where the victim suffers bodily injury; or 
(5) While the defendant is in possession of a deadly weapon or threatens 


the use of a deadly weapon. 


(b)(1) Aggravated kidnapping is a Class B felony. 

(2) If the offender voluntarily releases the victim alive or voluntarily 
provides information leading to the victim’s safe release, such actions shall 
be considered by the court as a mitigating factor at the time of sentencing. 


History. 
Acts 1989, ch. 591, § 1; T.C.A., § 39-13-301; 
Acts 1990, ch. 982, § 1. 


Sentencing Commission Comments. This 
section defines the offense of aggravated kid- 
napping as false imprisonment plus one of the 
five elements listed in subsection (a). Subdivi- 
sion (a)(5) punishes a kidnapping involving the 
possession or threatened use of a deadly 
weapon. For example, during the kidnapping, if 
the defendant had a deadly weapon in his or 
her pocket but did not mention or use it, or if he 
or she did not have a deadly weapon in his or 
her possession, but threatened the victim with 
the use of a deadly weapon, the offense would 
be punishable as an aggravated kidnapping 
under this section. If the defendant actually 
used a deadly weapon or used something other 
than a deadly weapon but convinced the victim 
that it was a deadly weapon, the offense would 
be punishable as an especially aggravated kid- 
napping under § 39-13-305(a)(1). 


Subsection (b) requires the court to consider 
the voluntary safe release of the victim as a 
mitigating factor. This provision reflects the 
concern for the safety of the victim. 


Compiler’s Notes. 

Former § 39-13-304 was transferred to § 39- 
13-306 in 1990. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

False imprisonment, § 39-13-302. 

Immediate revocation of bail for certain of- 
fenses, § 40-11-113. 

Kidnapping defined, § 39-13-3083. 

Missing Children Recovery Act, title 37, ch. 
10, part 2. 

Penalty for Class B felony, § 40-35-111. 

Transfer from juvenile court, § 37-1-134. 

Written request for charge on lesser included 
offense, § 40-18-110. 
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Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 28.93, 28.114. 


Law Reviews. 
Two Crimes For The Price of One: The Prob- 
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lem With Kidnapping Statutes in Tennessee 
and Beyond (Melanie A. Prince), 76 Tenn. L. 
Rev. 789 (2009). : 


NOTES TO DECISIONS 


Analysis 


. Serious Bodily Injury. 

. Continuing Course of Conduct. 
Removal or Confinement. 
Evidence. 

—Admissibility. 

—Sufficient. 

. Jury Instructions. 

. Sentencing. 

11. Double Jeopardy. 


COND OA ON 


1. Serious Bodily Injury. 

Forcing restaurant employees into a freezer 
substantially increased the risk of harm over 
and above that necessarily present in the crime 
of robbery defendant subject to an independent 
prosecution for kidnapping or aggravated kid- 
napping. State v. Rolland, 861 S.W.2d 840, 1992 
Tenn. Crim. App. LEXIS 367 (Tenn. Crim. App. 
1992). 


2. Continuing Course of Conduct. 

The General Assembly intended for this of- 
fense to proscribe a continuing course of con- 
duct. State v. Legg, 9 S.W.3d 111, 1999 Tenn. 
LEXIS 680 (Tenn. 1999). 


3. Removal or Confinement. 

Kidnapping statutes, construed according to 
the fair import of their terms, T.C.A. § 39-11- 
104, and coupled with their derivation from the 
Model Penal Code, evince a legislative intent to 
punish as kidnapping only those instances in 
which the removal or confinement has criminal 
significance above and beyond that necessary to 
consummate some underlying offense, such as 
robbery or rape. State v. White, 362 S.W.3d 559, 
2012 Tenn. LEXIS 153 (Tenn. Mar. 9, 2012). 

When a defendant robs one victim there is no 
inherent necessity to confine a separate victim; 
as such, the due process concerns that are 
implicated when a defendant is charged with 
kidnapping and robbing the same victim are 
not implicated when a defendant is charged 
with kidnapping one victim while robbing an- 
other. State v. Teats, 468 S.W.3d 495, 2015 
Tenn. LEXIS 559 (Tenn. July 14, 2015). 

Rational trier of fact could have found that 
the aggravated assault was accomplished when 
defendant put a knife to the victim’s throat at 
the roadside and that the attempted aggra- 
vated kidnapping involved a separate at- 
tempted removal or confinement when defen- 
dant dragged the victim down the driveway; 
thus, there was no due process violation as 


there was no basis to disturb the determination 
of the jury that any removal or confinement 
was beyond that necessary to commit the ag- 
gravated assault. State v. Tittle, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 925 (Tenn. Crim. 
App. Oct. 23, 2017). 


4, Evidence. 

Evidence was sufficient to sustain defen- 
dant’s aggravated kidnapping conviction, 
where he handcuffed and chained the victim to 
the passenger seat in his truck in order to 
prevent her escape before killing her; further- 
more, defendant’s suggestion that the victim 
might have been chained to a tree also sup- 
ported a finding that she was kidnapped. State 
v. Davidson, 121 S.W.3d 600, 2003 Tenn. LEXIS 
1007 (Tenn. 2003), cert. denied, Davidson v. 
Tennessee, 541 U.S. 1049, 158 L. Ed. 2d 743, 
124 S. Ct. 2174, 2004 U.S. LEXIS 3512, 72 
U.S.L.W. 3711 (2004). 


5. —Admissibility. 

The trial court did not abuse its discretion in 
ruling inadmissible testimony of a psychologist 
that defendant did not have the “propensity” to 
commit crimes involving the sexual abuse of 
children since the testimony would not sub- 
stantially assist the jury to understand the 
proof adduced at the trial. State v. Campbell, 
904 S.W.2d 608, 1995 Tenn. Crim. App. LEXIS 
189 (Tenn. Crim. App. 1995). 


6. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of especially aggravated kid- 
napping where the jury received the full White 
instruction, defendant and two others entered 
the victim’s home, held the three victims at 
gunpoint for eight to 10 hours, and took prop- 
erty from all three, defendant sexually as- 
saulted two of the victims, and the confinement 
lasted much longer than the time necessary to 
commit the other acts of robbery and sexual 
assault. State v. Cornelius Banks, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 69 (Tenn. Crim. 
App. Jan. 29, 2016). 

Evidence was sufficient to sustain defen- 
dant’s convictions for aggravated assault and 
aggravated kidnapping because the jury cred- 
ited the victim’s testimony, and the testimony 
of other witnesses and the physical evidence 
corroborated her account; the victim reported 
defendant’s abuse to an officer, who noted inju- 
ries to her face and redness to her neck, and the 
injuries were observable in the photographs 
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admitted at trial. State v. Baxter, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 364 (Tenn. Crim. 
App. May 16, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 666 (Tenn. Sept. 23, 
2016). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated kidnapping; al- 
though the storage unit and vehicle were not 
locked, the victim testified that she remained in 
both because of defendant’s threats to kill him- 
self, and defendant was the victim’s biological 
father and had custody of her and her siblings, 
and thus his threats especially resonated with 
her. State v. Jones, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 460 (Tenn. Crim. App. June 
29, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 684 (Tenn. Sept. 22, 2016). 

Evidence that defendant bound the children 
and forced them to move about the residence at 
gunpoint was sufficient to support defendant’s 
conviction for aggravated kidnapping. State v. 
Curry, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 602 (Tenn. Crim. App. Aug. 15, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
40 (Tenn. Jan. 19, 2017). 

In rejecting defendant’s challenge to the suf- 
ficiency of the evidence with respect to his 
convictions for aggravated kidnapping by 
bodily injury and domestic assault by bodily 
injury, the court of criminal appeals concluded 
there was sufficient evidence from which the 
jury could conclude that the victim’s removal 
and confinement had criminal significance be- 
yond that necessary to consummate the domes- 
tic assault. State v. Williams, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 211 (Tenn. Crim. 
App. Mar. 21, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 446 (Tenn. July 18, 
2017). 

Evidence was sufficient to support the jury’s 
finding that defendant committed aggravated 
rape, carjacking, robbery, and aggravated kid- 
napping because the State proved he was the 
perpetrator; because the victim viewed defen- 
dant under such circumstances that would per- 
mit a positive identification, her testimony 
alone would be sufficient to support his convic- 
tions, but the State presented additional evi- 
dence confirming the identification, and foren- 
sic evidence supported the identification. State 
v. Nelson, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 914 (Tenn. Crim. App. Oct. 16, 2017). 

Evidence sufficiently established that defen- 
dant committed the offense of aggravated kid- 
napping because the victim testified that defen- 
dant dragged the victim by the victim’s hair 
and arm to defendant’s truck, that defendant 
punched the victim in the back and in the head 
while forcing the victim against the victim’s 
will into the truck, and that these actions 
caused the victim pain. Moreover, an eyewit- 
ness testified that defendant appeared to be 
beating the victim within an inch of the victim’s 
life. State v. Horton, — S.W.3d —, 2018 Tenn. 
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Crim. App. LEXIS 242 (Tenn. Crim. App. Mar. 
29, 2018). 


7. Jury Instructions. 

Trial court did not err in declining to give the 
instruction used when the jury had to deter- 
mine whether the removal or confinement was 
incidental to the accompanying felony or was 
significant enough, standing alone, to support a 
conviction; the instruction is not required when 
a defendant is charged with the kidnapping 
and robbery of different victims. State v. Teats, 
468 8.W.3d 495, 2015 Tenn. LEXIS 559 (Tenn. 
July 14, 2015). 

Instruction used when the jury had to deter- 
mine whether the removal or confinement was 
incidental to the accompanying felony or was 
significant enough to support a conviction was 
not required because defendant did not stand 
the risk of being convicted of kidnapping a 
victim he confined only long enough to rob; the 
due process concerns were not present as the 
kidnapping of one or more victims could never 
be essentially incidental to an offense perpe- 
trated against a different victim or victims. 
State v. Teats, 468 S.W.3d 495, 2015 Tenn. 
LEXIS 559 (Tenn. July 14, 2015). 

Trial court instructed the jury in accordance 
with the pattern instruction for aggravated 
kidnapping in effect at the time of trial and did 
not define the key element, substantial inter- 
ference with the victim’s liberty, as requiring a 
finding that the victim’s removal or confine- 
ment was not essentially incidental to the 
felony offense; even if counsel was deficient for 
failing to raise an instruction issue, petitioner 
was not prejudiced, given that his confinement 
of the victim was not incidental to the aggra- 
vated rape and was not subject to different 
interpretations, and petitioner was not entitled 
to post-conviction relief. Guillen v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 878 
(Tenn. Crim. App. Nov. 22, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 285 
(Tenn. May 19, 2017). 


8. Sentencing. 

In connection with his convictions of aggra- 
vated rape and aggravated kidnapping, defen- 
dant did not challenge the application of three 
enhancement factors, and his only complaint 
was that the trial court discounted the mitigat- 
ing factor that his conduct neither caused nor 
threatened serious injury; while it was argu- 
able whether a migraine headache fit the defi- 
nition of serious injury, the trial court did not 
err in giving no weight to this proposed miti- 
gating factor, the sentences imposed were 
within the appropriate ranges, and the trial 
court adequately considered the purposes of 
sentencing. State v. Jones, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 460 (Tenn. Crim. App. 
June 29, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 684 (Tenn. Sept. 22, 2016). 
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In connection with the defendant’s convic- 
tions of aggravated rape and aggravated kid- 
napping, partially consecutive sentencing was 
proper; the trial court imposed sentences it 
deemed justly deserved, and there was no 
showing of a clear abuse of discretion. State v. 
Jones, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 460 (Tenn. Crim. App. June 29, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
684 (Tenn. Sept. 22, 2016). 


11. Double Jeopardy. 

Although the offenses arose from the same 
act or transaction of defendant’s act of putting a 
knife to the victim’s throat and then dragging 
her 20-30 feet down a dark driveway toward a 
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scrap yard, aggravated assault was not a lesser 
included offense of attempted aggravated kid- 
napping and the offenses were not the same for 
the purposes of double jeopardy as each crime 
contained an element that the other did not 
because attempted aggravated kidnapping re- 
quired a specific intent to commit the crime of 
aggravated kidnapping, including a removal or 
confinement of the victim; and aggravated as- 
sault contained an element of fear and required 
the State to show that defendant caused the 
victim to reasonably fear imminent bodily in- 
jury. State v. Tittle, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 925 (Tenn. Crim. App. Oct. 
23, 2017). 


39-13-305. Especially aggravated kidnapping. 


(a) Especially aggravated kidnapping is false imprisonment, as defined in 


§ 39-13-302: 


(1) Accomplished with a deadly weapon or by display of any article used 
or fashioned to lead the victim to reasonably believe it to be a deadly weapon; 
(2) Where the victim was under the age of thirteen (13) at the time of the 


removal or confinement; 


(3) Committed to hold the victim for ransom or reward, or as a shield or 


hostage; or 


(4) Where the victim suffers serious bodily injury. 
(b)(1) Especially aggravated kidnapping is a Class A felony. 

(2) If the offender voluntarily releases the victim alive or voluntarily 
provides information leading to the victim’s safe release, such actions shall 
be considered by the court as a mitigating factor at the time of sentencing. 


History. 
Acts 1990, ch. 982, § 1. 


Sentencing Commission Comments. This 
section defines the offense of especially aggra- 
vated kidnapping as false imprisonment plus 
one of the four elements listed in subsection (a). 
Subdivision (a)(1) punishes a kidnapping in 
which a deadly weapon is actually used to 
threaten the victim. If a weapon is in the 
defendant’s possession but is not used, the 
kidnapping is punishable pursuant to § 39-13- 
304, aggravated kidnapping. 

Subsection (b) requires the court to consider 
the voluntary safe release of the victim as a 
mitigating factor. This provision reflects the 
concern for the safety of the victim. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Penalty for Class A felony, § 40-35-111. 
Transfer from juvenile court, § 37-1-134. 


Law Reviews. 

Two Crimes for the Price of One: The Prob- 
lem With Kidnapping Statutes in Tennessee 
and Beyond (Melanie A. Prince), 76 Tenn. L. 
Rev. 789 (2009). 


NOTES TO DECISIONS 


Analysis 


. Due Process. 

. Removal or Confinement. 

. Kidnapping and Accompanying Felony. 
. Evidence. 

. —Sufficient. 
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. —Insufficient. 

. Jury Instructions. 

. Sentence. 

. Joinder of Offenses. 
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. Due Process. 
Because the statutory defense of T.C.A. § 39- 
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12-105(c) could be waived in a voluntary guilty 
plea as it was non-jurisdictional, the inmate 
stood convicted at most by a voidable, but not 
void, judgment; therefore, he was not entitled 
to habeas corpus relief from his conviction of 
attempted especially aggravated kidnapping 
under T.C.A. § 39-13-305. State v. Cook, 250 
S.W.3d 922, 2007 Tenn. Crim. App. LEXIS 736 
(Tenn. Crim. App. Sept. 17, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 39 (Tenn. 
Jan. 28, 2008). 

Trial courts have the obligation to provide 
clear guidance to the jury with regard to the 
statutory language; specifically, trial courts 
must ensure that juries return kidnapping con- 
victions only in those instances in which the 
victim’s removal or confinement exceeds that 
which is necessary to accomplish the accompa- 
nying felony. Instructions should be designed to 
effectuate the intent of the General Assembly to 
criminalize only those instances in which the 
removal or confinement of a victim is indepen- 
dently significant from an accompanying felony, 
such as rape or robbery; when jurors are called 
upon to determine whether the state has 
proven beyond a reasonable doubt the elements 
of kidnapping, aggravated kidnapping, or espe- 
cially aggravated kidnapping, trial courts 
should specifically require a determination of 
whether the removal or confinement is, in es- 
sence, incidental to the accompanying felony or, 
in the alternative, is significant enough, stand- 
ing alone, to support a conviction; an instruc- 
tion of this nature is necessary in order to 
assure that juries properly afford constitutional 
due process protections to those on trial for 
kidnapping and an accompanying felony. State 
v. White, 362 S.W.3d 559, 2012 Tenn. LEXIS 
153 (Tenn. Mar. 9, 2012). 

Whether the evidence, beyond a reasonable 
doubt, establishes each and every element of 
kidnapping, as defined by statute, is a question 
for the jury properly instructed under the law; 
the jury, whose primary obligation is to ensure 
that a criminal defendant has been afforded 
due process, must evaluate the proof offered at 
trial and determine whether the State has met 
its burden. An appellate court’s task, therefore, 
of assessing the sufficiency of the convicting 
evidence qualifies as the ultimate component of 
this constitutional safeguard; the separate due 
process test articulated first in State v. An- 
thony, and subsequently refined in State. v. 
Dixon, and its progeny, is, therefore, no longer 
necessary to the appellate review of a kidnap- 
ping conviction accompanied by a separate 
felony; to be clear, Anthony and the entire line 
of cases including a separate due process analy- 
sis in appellate review are expressly overruled. 
State v. White, 362 S.W.3d 559, 2012 Tenn. 
LEXIS 153 (Tenn. Mar. 9, 2012). 

It was only after the victim escaped that 
defendant took control of the vehicle and drove 
away with the lawnmower, thus completing the 
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robbery, and the restraint of the victim did 
substantially interfere with his liberty and was 
not incidental to the robbery, such that defen- 
dant’s convictions for especially aggravated 
kidnapping under T.C.A. § 39-13-305(a)(1) and 
robbery under T.C.A. § 39-13-401(a) did not 
violate due process. State v. Greca, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 1015 (Tenn. 
Crim. App. Dec. 7, 2017). 


2. Removal or Confinement. 

Kidnapping statutes, construed according to 
the fair import of their terms, T.C.A. § 39-11- 
104, and coupled with their derivation from the 
Model Penal Code, evince a legislative intent to 
punish as kidnapping only those instances in 
which the removal or confinement has criminal 
significance above and beyond that necessary to 
consummate some underlying offense, such as 
robbery or rape. State v. White, 362 S.W.3d 559, 
2012 Tenn. LEXIS 153 (Tenn. Mar. 9, 2012). 


3. Kidnapping and Accompanying Felony. 

In a home invasion case were the defendants 
were also convicted of aggravated burglary and 
aggravated robbery, defendants’ separate con- 
victions for especially aggravated kidnapping of 
victim did not violate due process where the 
confinement of the victim was beyond that 
necessary to commit robbery, where it lessened 
the risk of defendant’s detection, and where it 
increased the victim’s risk of harm. (overruled 
as to application of due process test) State v. 
Fuller, 172 S.W.3d 533, 2005 Tenn. LEXIS 773 
(Tenn. 2005), cert. denied, Fuller v. Tennessee, 
547 U.S. 1164, 126 S. Ct. 2321, 164 L. Ed. 2d 
842, 2006 U.S. LEXIS 4190 (2006), overruled in 
part, State v. Osby, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 903 (Tenn. Crim. App. Nov. 
2, 2012), overruled, State v. Hulse, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 242 (Tenn. 
Crim. App. Mar. 19, 2013), overruled, State v. 
Cecil, 409 S.W.3d 599, 2013 Tenn. LEXIS 637 
(Tenn. Aug. 12, 2013), overruled, State v. Smith, 
—§.W.3d —, 2013 Tenn. Crim. App. LEXIS 955 
(Tenn. Crim. App. Nov. 4, 2013), overruled, 
State v. Tate, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 1110 (Tenn. Crim. App. Dec. 18, 
2013), overruled in part, Fuller v. Barbee, — EF 
Supp. 2d —, 2014 U.S. Dist. LEXIS 137295 
(M.D. Tenn. Sept. 29, 2014). 

When a defendant robs one victim there is no 
inherent necessity to confine a separate victim; 
as such, the due process concerns that are 
implicated when a defendant is charged with 
kidnapping and robbing the same victim are 
not implicated when a defendant is charged 
with kidnapping one victim while robbing an- 
other. State v. Teats, 468 S.W.3d 495, 2015 
Tenn. LEXIS 559 (Tenn. July 14, 2015). 


4. Evidence. 


5. —Sufficient. 
Evidence was sufficient to support defen- 
dant’s conviction of especially aggravated kid- 
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napping, because: (1) It showed that defendant 
and his co-defendant left the co-defendant’s 
apartment carrying handcuffs, rope, and duct 
tape; (2) There was evidence, including defen- 
dant’s own statement, that the victims were 
bound and transported to a construction site 
where their bodies were eventually found; and 
(3) Rope found at the murder scene was further 
evidence that the victims had been bound. It 
was clear that defendant played an active role 
in planning, preparing, and executing the kid- 
napping, robbery, and murder of the victims, 
and the evidence was certainly sufficient to 
support a finding of guilt beyond a reasonable 
doubt of especially aggravated kidnapping un- 
der at least a theory of criminal responsibility. 
State v. Berry, 141 S.W.3d 549, 2004 Tenn. 
LEXIS 659 (Tenn. 2004), writ denied, — $.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 214 (Tenn. 
Crim. App. Mar. 28, 2016). 

Evidence, which demonstrated that defen- 
dant kidnapped two victims with the use or 
display of deadly weapons, was sufficient to 
support his convictions for two counts of espe- 
cially aggravated kidnapping under T\C.A. 
§ 39-13-305(a). State v. Davis, 141 S.W.3d 600, 
2004 Tenn. LEXIS 663 (Tenn. 2004), cert. de- 
nied, Davis v. Tennessee, 125 S. Ct. 1306, 161 L. 
Ed. 2d 123, 543 U.S. 1156, 2005 U.S. LEXIS 
1599 (U.S. Feb. 22, 2005). 

Evidence was sufficient to sustain defen- 
dant’s convictions for felony murder, under 
T.C.A. § 39-13-202(a)(2), and especially aggra- 
vated kidnapping, under T.C.A. § 39-13-305, 
because defendant beat the victim unconscious 
with a baseball bat, and defendant and an 
accomplice tied the victim with rope and drove 
the victim to a creek where they drowned the 
victim. Furthermore, defendant’s statements to 
investigators, which reflected a guilty knowl- 
edge on the part of defendant, taken together 
with the evidence of defendant’s DNA which 
was recovered from a cigarette butt that was 
found at the victim’s home, sufficiently corrobo- 
rated the testimony of accomplices. State v. 
Mangrum, — 8.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 825 (Tenn. Crim. App. Nov. 9, 2011), 
affd, 403 S.W.3d 152, 2013 Tenn. LEXIS 312 
(Tenn. Mar. 27, 2013). 

Evidence that defendant placed the victim in 
a chokehold while pointing a gun to her head, 
forced her into the kitchen, and shot her during 
a struggle was sufficient to support a conviction 
for especially aggravated kidnapping; defen- 
dant moved the victim and no specific distance 
was required. State v. Fusco, 404 S.W.3d 504, 
2012 Tenn. Crim. App. LEXIS 994 (Tenn. Crim. 
App. Dec. 6, 2012), appeal denied, — S.W.3d —, 
2013 Tenn. LEXIS 360 (Tenn. Apr. 11, 2018). 

Evidence was sufficient to sustain defen- 
dant’s aggravated kidnapping conviction be- 
cause defendant told investigators that he and 
accomplices approached the victim’s vehicle, 
got into the passenger seat, and ordered the 
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victim to drive. Defendant said that he entered 
the car and ordered the victim to drive and he 
held the gun on his lap. State v. Freeland, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 463 
(Tenn. Crim. App. June 3, 2013), affd, 451 
S.W.3d 791, 2014 Tenn. LEXIS 640 (Tenn. Sept. 
17, 2014). 

Codefendant’s convictions for felony murder, 
especially aggravated kidnapping, and espe- 
cially aggravated robbery were supported by 
evidence that codefendant tied up the victim, 
took the victim’s debit cards, withdrew money 
from an ATM using the debit cards, and that 
during the perpetration of the robbery, the 
victim was shot and killed. State v. Doss, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 539 
(Tenn. Crim. App. June 10, 2014), review de- 
nied and ordered not published, — S.W.3d —, 
2014 Tenn. LEXIS 869 (Tenn. Oct. 15, 2014), 
cert. denied, Doss v. Tennessee, 192 L. Ed. 2d 
169, 1385 S. Ct. 2382, — U.S. —, 2015 USS. 
LEXIS 3684 (U.S. 2015). 

Evidence was sufficient to support defen- 
dant’s conviction for especially aggravated kid- 
napping because there was evidence defendant 
was present at the victim’s house, defendant’s 
DNA was on the handgun replica and a condom 
found in the same area as a branch on which 
hairs consistent with the victim’s head hair 
were found, multiple blunt force injuries oc- 
curred to the victim’s head, and a drag trail 
existed from the victim’s house leading to the 
area where the victim’s body was found. State v. 
Bell, 480 S.W.3d 486, 2015 Tenn. LEXIS 720 
(Tenn. Sept. 10, 2015), cert. denied, Bell v. 
Tennessee, 195 L. Ed. 2d 221, 186 S. Ct. 2006, 
— U.S. —, 2016 U.S. LEXIS 3192 (U.S. 2016). 

Evidence supported defendant’s conviction 
for especially aggravated kidnapping, as defen- 
dant and others who were charged in the case 
initially encountered the victims in the parking 
lot of an apartment complex where the couple 
were preparing for an evening out, and the 
perpetrators took one victim’s car at gunpoint, 
forcing both victims to go with them. State v. 
Davidson, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 164 (Tenn. Crim. App. Mar. 10, 2015), 
affd, 509 S.W.3d 156, 2016 Tenn. LEXIS 913 
(Tenn. Dec. 19, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of especially aggravated kid- 
napping, aggravated assault, and assault 
where he entered the victim’s bedroom armed 
with a handgun and a knife, punched the 
victim, and after threatening her parents left 
the house with her and drove her a few hours 
away. State v. Edmonston, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 747 (Tenn. Crim. App. 
Sept. 17, 2015), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 52 (Tenn. Jan. 19, 2016). 

Defendant’s convictions for especially aggra- 
vated kidnapping and aggravated assault were 
proper because the trial court did not err in 
finding that the victim’s injuries qualified as 
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serious bodily injury since the victim suffered 
extreme physical pain and obvious disfigure- 
ment. In part, the victim testified that defen- 
dant punched her continuously in her eyes, she 
received multiple fractures, and photographs 
taken two days later showed that her eyes 
remained black and swollen and that the entire 
right side of her face was bruised and swollen. 
State v. Cary, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 907 (Tenn. Crim. App. Nov. 10, 
2015), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 233 (Tenn. Mar. 24, 2016). 

Evidence supported defendant’s conviction of 
especially aggravated kidnapping, as defen- 
dant forced the victim against her will from a 
house and into the victim’s car, even as the 
victim shouted for him to stop, and the pair 
drove to a second location, where defendant 
beat the victim to death. State v. Burrows, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 21 
(Tenn. Crim. App. Jan. 12, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 364 
(Tenn. May 6, 2016). 

Evidence that defendant, after demanding 
the victim’s property at gunpoint and taking 
her cell phone and her driver’s license, kept his 
gun pointed at the victim’s head as she drove to 
the Walmart to comply with his demand that 
she take him to get the money order cashed was 
sufficient to support defendant’s conviction for 
especially aggravated kidnapping. State v. Fra- 
zier, — S.W.38d —, 2016 Tenn. Crim. App. 
LEXIS 692 (Tenn. Crim. App. Sept. 16, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
943 (Tenn. Dec. 15, 2016). 

Defendant’s identity was sufficiently proven 
where the victim’s description of the assailant 
matched defendant’s physical appearance, de- 
fendant’s DNA was found on gloves discovered 
in the victim’s car after the incident and that 
were not in the car before it was stolen, and 
officers identified defendant as the driver of a 
car that had crashed before the incident, near 
the victim’s home, who fled and was not appre- 
hended. State v. Brown, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 901 (Tenn. Crim. App. 
Dec. 2, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions for especially aggravated 
kidnapping his two children where he held the 
children and their mother at gunpoint and 
prevented them from leaving the apartment, 
putting the children in great danger. State v. 
Dobson, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 927 (Tenn. Crim. App. Dec. 13, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
140 (Tenn. Feb. 24, 2017). 

Evidence was sufficient to sustain defen- 
dant’s especially aggravated kidnapping con- 
viction, as defendant and a friend, wearing 
masks, went armed to the victim’s house, cut 
her telephone lines, disabled the house phones, 
broke her cell phone, took her computer, con- 
fined her to the bathroom, and ultimately left 
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with property in one of her vehicles and drove 
away; their actions were designed to prevent 
the victim from summoning help and were not 
necessary in order to effectuate the robbery. 
State v. Doree, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 250 (Tenn. Crim. App. Apr. 6, 
2017). 

Evidence supported defendant’s two convic- 
tions of especially aggravated kidnapping, as 
he and co-defendants held the victims at gun- 
point and bound them with cords and tape, and 
even if the victims were not physically bound, 
they were held captive by the defendants’ de- 
mands and threats of violence, and thus defen- 
dant one unlawfully confined the victims and 
this confinement was not merely incidental to 
the robberies. State v. Sherrod, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 361 (Tenn. Crim. 
App. May 9, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 607 (Tenn. Sept. 22, 2017). 

Defendant’s actions in holding two victims at 
gunpoint in the front of the house and pointing 
a gun at a third victim while making him 
unplug a device before taking it were sufficient 
to support the convictions for especially aggra- 
vated kidnapping and attempted especially ag- 
gravated robbery. State v. King, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 423 (Tenn. Crim. 
App. May 22, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 587 (Tenn. Sept. 20, 
2017). 

Evidence was sufficient to convict defendant 
of three counts of especially aggravated kidnap- 
ping and of three counts of aggravated assault 
as defendant substantially interfered with the 
victims’ liberty by the use or threatened use of 
a deadly weapon and the victims had a reason- 
able fear of imminent bodily injury by the use of 
a deadly weapon because defendant terrorized 
the three victims for hours by confining them to 
the bedroom and hitting two of the victims with 
his fists; the victims were not allowed to leave 
the bedroom; defendant was armed with a knife 
and a beer bottle, which he used to threaten the 
victims; and all three victims testified that they 
feared for their safety. State v. Frazier, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 951 
(Tenn. Ct. App. Nov. 8, 2017). 

Despite the acquittal on the aggravated rob- 
bery charge, the State presented evidence from 
which a rational trier of fact could have found 
the defendant committed especially aggravated 
kidnapping under T.C.A. § 39-13-305 and that 
he employed a firearm during the commission 
of that crime, and thus defendant was not 
entitled to relief on his inconsistent verdict 
claim. State v. Greca, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 1015 (Tenn. Crim. App. Dec. 
7, 2017). 

Defendant’s especially aggravated kidnap- 
ping conviction under T.C.A. § 39-13-305(a)(1) 
was supported by the evidence, given the vic- 
tim’s testimony that defendant entered his ve- 
hicle without permission and with a gun, and 
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while holding the gun on the victim, defendant 
directed the victim to drive him several places; 
while the event only lasted around 20 minutes, 
the statutory elements of especially aggravated 
kidnapping did not require a finding that the 
defendant moved the victim any specific dis- 
tance or restrained him for any particular 
length of time. State v. Greca, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1015 (Tenn. 
Crim. App. Dec. 7, 2017). 

Evidence was sufficient to convict defendant 
of especially aggravated kidnapping because he 
came onto the victim’s porch, struck the victim, 
and forced the victim back into the residence; 
he then pushed the victim to the living room 
floor and pinned the victim down by placing his 
knee on the victim’s back; he tied the victim’s 
wrists and legs together in the “hogtied” posi- 
tion; he and another person left the victim’s 
residence while the victim was still tied up and 
lying on the floor; the victim sustained contu- 
sions, abrasions, broken ribs, blunt force inju- 
ries, and eventually died from a heart attack 
from the stress of the offenses; and the jury 
could have found that the victim suffered seri- 
ous bodily injury. State v. Keene, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 25 (Tenn. Crim. 
App. Jan. 12, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated robbery and 
especially aggravated kidnapping because it 
showed that defendant barged into the victim’s 
residence brandishing a firearm, she took an- 
other victim’s wallet and phone, she forced the 
four victims into the bathroom, she forced a 
victim into a car, took him to a convenience 
store, forced him to retrieve money from an 
ATM, and took another victim’s necklace. State 
v. Webster, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 121 (Tenn. Crim. App. Feb. 21, 2018). 


6. —Insufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of especially aggravated kid- 
napping where the jury received the full White 
instruction, defendant and two others entered 
the victim’s home, held the three victims at 
gunpoint for eight to 10 hours, and took prop- 
erty from all three, defendant sexually as- 
saulted two of the victims, and the confinement 
lasted much longer than the time necessary to 
commit the other acts of robbery and sexual 
assault. State v. Cornelius Banks, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 69 (Tenn. Crim. 
App. Jan. 29, 2016). 


7. Jury Instructions. 

Instruction to the jury on the “substantial 
interference” element of especially aggravated 
kidnapping should provide as follows: to estab- 
lish whether the defendant’s removal or con- 
finement of the victim constituted a substantial 
interference with his or her liberty, the State 
must prove that the removal or confinement 
was to a greater degree than that necessary to 
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commit the offense of [insert offense], which is 
the other offense charged in this case. In mak- 
ing this determination, you may consider all 
the relevant facts and circumstances of the 
case, including, but not limited to, the following 
factors: (1) The nature and duration of the 
victim’s removal or confinement by the defen- 
dant; (2) Whether the removal or confinement 
occurred during the commission of the separate 
offense; (3) Whether the interference with the 
victim’s liberty was inherent in the nature of 
the separate offense; (4) Whether the removal 
or confinement prevented the victim from sum- 
moning assistance, although the defendant 
need not have succeeded in preventing the 
victim from doing so; (5) Whether the removal 
or confinement reduced the defendant’s risk of 
detection, although the defendant need not 
have succeeded in this objective; and (6) 
Whether the removal or confinement created a 
significant danger or increased the victim’s risk 
of harm independent of that posed by the sepa- 
rate offense. State v. White, 362 S.W.3d 559, 
2012 Tenn. LEXIS 153 (Tenn. Mar. 9, 2012). 

Defendant was entitled to a new trial with 
the appropriate instructions as to the especially 
aggravated kidnapping charge because the evi- 
dence could be interpreted in different ways 
and the jury was not properly instructed on the 
question of whether the victim’s removal or 
confinement was essentially incidental to an 
accompanying felony. State v. White, 362 
S.W.3d 559, 2012 Tenn. LEXIS 153 (Tenn. Mar. 
9) 2012). 

Defendant was not entitled to a jury instruc- 
tion on attempted especially aggravated kid- 
napping as a lesser-included offense of espe- 
cially aggravated kidnapping, because the 
evidence showed defendant placed the victim in 
a chokehold while pointing a gun to her head, 
forced her into the kitchen, and shot her during 
a struggle; thus, the kidnapping was completed 
and there was no attempt. State v. Fusco, 404 
S.W.3d 504, 2012 Tenn. Crim. App. LEXIS 994 
(Tenn. Crim. App. Dec. 6, 2012), appeal denied, 
— §.W.3d —, 2013 Tenn. LEXIS 360 (Tenn. Apr. 
11,2013), 

Trial court erred in failing to instruct the jury 
properly on the especially aggravated kidnap- 
ping of the victim because the issue of whether 
defendant substantially interfered with the vic- 
tim’s liberty in the accompaniment of especially 
aggravated robbery was fairly raised by the 
evidence but was not included in the jury in- 
struction, and defendant’s confinement of the 
victim occurred during the accompanying rob- 
bery, was limited to one room, and ended as 
soon as defendants exercised control of the safe. 
State v. Bowman, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 735 (Tenn. Crim. App. Aug. 
29, 2013), appeal denied, — S.W.3d —, 2014 
Tenn. LEXIS 122 (Tenn. Feb. 11, 2014), over- 
ruled in part, State v. Teats, 468 S.W.3d 495, 
2015 Tenn. LEXIS 559 (Tenn. July 14, 2015). 
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Trial court was not in error for failing to 
instruct the jury on attempted false imprison- 
ment as a lesser-included offense of especially 
aggravated kidnapping because, given that the 
evidence very clearly demonstrated that the act 
was completed, an attempt instruction was not 
required. Moore v. State, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 467 (Tenn. Crim. App. 
Apr. 22, 2014), affd in part, rev’d in part, 485 
S.W.3d 411, 2016 Tenn. LEXIS 176 (Tenn. Mar. 
16, 2016). 

Trial court’s failure to instruct the jury on 
aggravated kidnapping as the lesser-included 
offense of especially aggravated kidnapping 
constituted reversible error because it could not 
be said beyond a reasonable doubt that a rea- 
sonable jury would not have convicted the in- 
mate of aggravated kidnapping instead of espe- 
cially aggravated kidnapping. Moore v. State, 
— §.W.3d —, 2014 Tenn. Crim. App. LEXIS 467 
(Tenn. Crim. App. Apr. 22, 2014), affd in part, 
revd in part, 485 S.W.3d 411, 2016 Tenn. 
LEXIS 176 (Tenn. Mar. 16, 2016). 

Trial court’s failure to instruct the jury as to 
false imprisonment and kidnapping was not 
reversible error because the evidence was over- 
whelming and uncontroverted that a gun was 
used to accomplish the acts regarding all seven 
victims. Moore v. State, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 467 (Tenn. Crim. App. 
Apr. 22, 2014), affd in part, rev’d in part, 485 
S.W.3d 411, 2016 Tenn. LEXIS 176 (Tenn. Mar. 
16, 2016). 

Defendants were charged with especially ag- 
gravated kidnapping and aggravated robbery, a 
pairing of crimes warranting a White instruc- 
tion about whether the removal or confinement 
was to a greater degree than that necessary to 
commit the aggravated robbery offense, but the 
trial court did not instruct the jury pursuant to 
White; however, the error was harmless be- 
cause the result of the trial would have been 
the same as defendants completed the offense 
of aggravated robbery of the victim’s purse 
before proceeding to commit the especially ag- 
gravated kidnapping by ordering the victim 
into her house and confining her to the couch; 
and their conduct constituting the kidnapping 
was beyond that necessary to consummate the 
aggravated robbery offense. State v. Alston, 465 
S.W.3d 555, 2015 Tenn. LEXIS 360 (Tenn. May 
5, 2015). 

Trial court did not err in declining to give the 
instruction used when the jury had to deter- 
mine whether the removal or confinement was 
incidental to the accompanying felony or was 
significant enough, standing alone, to support a 
conviction; the instruction is not required when 
a defendant is charged with the kidnapping 
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and robbery of different victims. State v. Teats, 
468 S.W.3d 495, 2015 Tenn. LEXIS 559 (Tenn. 
July 14, 2015). 

Instruction used when the jury had to deter- 
mine whether the removal or confinement was 
incidental to the accompanying felony or was 
significant enough to support a conviction was 
not required because defendant did not stand 
the risk of being convicted of kidnapping a 
victim he confined only long enough to rob; the 
due process concerns were not present as the 
kidnapping of one or more victims could never 
be essentially incidental to an offense perpe- 
trated against a different victim or victims. 
State v. Teats, 468 S.W.3d 495, 2015 Tenn. 
LEXIS 559 (Tenn. July 14, 2015). 


8. Sentence. 

Trial court erred by enhancing defendant’s 
especially aggravated kidnapping sentence 
with the factor for lack of hesitation to commit 
the offense when the risk to human life was 
high because it focused solely on the fact that 
each defendant possessed a firearm. State v. 
Young, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 703 (Tenn. Crim. App. Sept. 20, 2016). 

Inmate was not entitled to post-conviction 
relief for counsel’s failure to object to the State’s 
sentencing statements that the inmate’s crimes 
involved more than one victim, due to a victim’s 
pregnancy, after which the sentencing court 
allegedly misapplied the multiple victim sen- 
tencing enhancement factor, because the in- 
mate showed no prejudice, by clear and con- 
vincing evidence, as (1) the State had a good 
faith basis for asking about the inmate’s knowl- 
edge of the victim’s pregnancy, (2) the inmate’s 
sentences were within applicable ranges, (3) 
three other enhancement factors were properly 
applied, and (4) the court properly heard testi- 
mony that the inmate held a knife to the 
victim’s stomach and saw video footage show- 
ing the victim was visibly pregnant. Bush v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 33 (Tenn. Crim. App. Jan. 18, 2017). 


9. Joinder of Offenses. 

It was error to dismiss an indictment because 
counts of sexual exploitation of a minor were 
not based on the same conduct and did arise 
from the same episode as the offenses for which 
defendant was tried, especially aggravated kid- 
napping, aggravated rape, and aggravated as- 
sault; there was no proof images shown to the 
victim were the images that led to the indict- 
ment for sexual exploitation, and there was no 
overlap in the evidence necessary to prove the 
other offenses and sexual exploitation. State v. 
Ellis, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 75 (Tenn. Crim. App. Jan. 31, 2018). 
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39-13-306. Custodial interference. 


(a) Itis the offense of custodial interference for a natural or adoptive parent, 
step-parent, grandparent, brother, sister, aunt, uncle, niece, or nephew of a 
child younger than eighteen (18) years of age to: 

(1) Remove the child from this state knowing that the removal violates a 
child custody determination as defined in § 36-6-205, the rightful custody of 
a mother as defined in § 36-2-303, or a temporary or permanent judgment or 
court order regarding the custody or care of the child; 

(2) Detain the child within this state or remove the child from this state 
after the expiration of the noncustodial natural or adoptive parent or 
guardian’s lawful period of visitation, with the intent to violate the rightful 
custody of a mother as defined in § 36-2-303, or a temporary or permanent 
judgment or a court order regarding the custody or care of the child; 

(3) Harbor or hide the child within or outside this state, knowing that 
possession of the child was unlawfully obtained by another person in 
violation of the rightful custody of a mother as defined in § 36-2-303, or a 
temporary or permanent judgment or a court order; 

(4) Act as an accessory to any act prohibited by this section; or 

(5) Detain the child within or remove the child from this state during the 
noncustodial parent’s lawful period of visitation, with the intent to violate 
the court-ordered visitation of the noncustodial parent, or a temporary or 
permanent judgment regarding visitation with the child. 

(b) It is also the offense of custodial interference for a natural or adoptive 
parent, step-parent, grandparent, brother, sister, aunt, uncle, niece, or nephew 
of an incompetent person to: 

(1) Remove the incompetent person from this state knowing that the 
removal violates a temporary or permanent judgment or a court order 
regarding the custody or care of the incompetent person; 

(2) Harbor or hide the incompetent person within or outside this state, 
knowing that possession of the incompetent person was unlawfully obtained 
by another person in violation of a temporary or permanent judgment or a 
court order; or 

(3) Act as an accessory to any act prohibited by this section. 

(c) It is a defense to custodial interference: 

(1) That the person who removed the child or incompetent person reason- 
ably believed that, at the time the child or incompetent was removed, the 
failure to remove the child or incompetent person would have resulted in a 
clear and present danger to the health, safety, or welfare of the child or 
incompetent person; or 

(2) That the individual detained or moved in contravention of the rightful 
custody of a mother as defined in § 36-2-303, or of the order of custody or 
care, was returned by the defendant voluntarily and before arrest or the 
issuance of a warrant for arrest. 

(d) If conduct that is in violation of this section is also a violation of 
§ 39-13-304 or § 39-13-305(a)(1), (a)(3), or (a)(4), the offense may be pros- 
ecuted under any of the applicable statutes. 

(e)(1) Except as provided in subdivision (e)(2), custodial interference is a 
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Class E felony, unless the person taken from lawful custody is returned 
voluntarily by the defendant, in which case custodial interference is a Class 


A misdemeanor. 


(2) Custodial interference under subdivision (a)(5) is a Class C misde- 


meanor. 


History. 

Acts 1989, ch. 591, § 1; T.C.A., § 39-13-304; 
Acts 1990, ch. 982, § 1; 2004, ch. 834, § 1; 
2016, ch. 725, §§ 1, 2. 


Sentencing Commission Comments. This 
section addresses interference with the custody 
of any minor or incompetent person by detain- 
ing or moving the individual in violation of a 
court order or judgment. Prior code § 39-2-303 
[repealed] only protected children under the 
age of sixteen. 

Prosecution for this offense is available only 
when the defendant is related to the individual 
in one of the familial relationships listed in 
subsection (a). If one of these relationships is 
not present, the defendant must be prosecuted 
under §§ 39-13-302 — 39-13-305. If one of 
these familial relationships is present but an 
aggravating factor exists, pursuant to subsec- 
tion (c) the defendant may be prosecuted under 
the aggravated kidnapping or especially aggra- 
vated kidnapping statutes. 

Subsection (b) provides a defense if the indi- 
vidual is returned by the defendant voluntarily 
before arrest or the issuance of a warrant for 
arrest. If the individual is returned voluntarily 
by the defendant after arrest or the issuance of 
a warrant, the punishment is lowered to a 
Class A misdemeanor. These provisions are 
designed to encourage the return of the indi- 
vidual detained or moved. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Culpability, title 39, ch. 11, part 3. 

False imprisonment, § 39-13-302. 

Kidnapping, title 39, ch. 13, part 3. 

Mental health and intellectual and develop- 
mental disabilities, title 33. 

Missing Children Recovery Act, title 37, ch. 
10, part 2. 

Penalty for Class A misdemeanor, § 40-35- 
Lat: 

Penalty for Class C misdemeanor, § 40-35- 
111. 

Penalty for Class E felony, § 40-35-111. 

Schools or day care centers, change in physi- 
cal custody of child, § 36-6-105. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 28.114. 


Law Reviews. 

Two Crimes for the Price of One: The Prob- 
lem with Kidnapping Statutes in Tennessee 
and Beyond (Melanie A. Prince), 76 Tenn. L. 
Rev. 789 (2009). 


NOTES TO DECISIONS 


Analysis 


1. Venue. 
2. Parent as Kidnapper. 
3. Sufficiency of Evidence. 


1. Venue. 

Trial courts of the county in which the custo- 
dial parent resides have venue in cases of 
custodial interference, irrespective of where the 
alleged detention of the child actually occurs. 
Spina v. State, 99 S.W.3d 596, 2002 Tenn. Crim. 
App. LEXIS 797 (Tenn. Crim. App. 2002). 

In custodial interference case, proper venue 
was in the county where custodial father re- 
sided, irrespective of the fact that the alleged 
detention of the child by defendant, the child’s 
adoptive mother, actually occurred in another 
county. Spina v. State, 99 S.W.3d 596, 2002 
Tenn. Crim. App. LEXIS 797 (Tenn. Crim. App. 
2002). 


2. Parent as Kidnapper. 

Defendant was not subject to custodial inter- 
ference under T.C.A. § 39-13-306(c), because 
defendant violated no court order when defen- 
dant removed or confined defendant’s minor 
child. State v. Goodman, 90 S.W.3d 557, 2002 
Tenn. LEXIS 547 (Tenn. 2002). 


3. Sufficiency of Evidence. 

In a case in which defendant was indicted for 
the offense of custodial interference but a jury 
convicted defendant of custodial interference 
with voluntary return of the child, the evidence 
showed that defendant intentionally violated a 
custody order by not returning the child to the 
father at the end of her scheduled weekend 
visitation, in violation of a custody order, al- 
though defendant voluntarily returned the 
child following her arrest. The evidence was 
sufficient to support defendant’s conviction. 
State v. Sallie, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 600 (Tenn. Crim. App. Aug. 15, 
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2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 784 (Tenn. Oct. 21, 2016). 


39-13-307. Involuntary labor servitude — Restitution. 


(a) A person commits the offense of involuntary labor servitude who know- 
ingly subjects, or attempts to subject, another person to forced labor or services 
by: 

(1) Causing or threatening to cause serious bodily harm to the person; 

(2) Physically restraining or threatening to physically restrain the 
person; 

(3) Abusing or threatening to abuse the law or legal process; 

(4) Knowingly destroying, concealing, removing, confiscating or possess- 
ing any actual or purported passport or other immigration document, or any 
other actual or purported government identification document, of the person; 

(5) Using blackmail or using or threatening to cause financial harm for 
the purpose of exercising financial control over the person; 

(6) Facilitating or controlling the person’s access to an addictive con- 
trolled substance; or : 

(7) Controlling the person’s movements through threats or violence. 

(b) In addition to any other amount of loss identified or any other punish- 
ment imposed, the court shall order restitution to the victim or victims in an 
amount equal to the greater of: 

(1) The gross income or value to the defendant of the victim’s labor or 
services; or 

(2) The value of the victim’s labor as guaranteed under the minimum 
wage and overtime provisions of the Fair Labor Standards Act (FLSA) (29 
U.S.C. § 201 et seq.), or the minimum wage required in this state, whichever 
is higher. 

(c) Nothing in this section shall be construed as prohibiting the defendant 
from also being prosecuted for the theft of the victim’s labor or services by 
involuntary servitude or for any other appropriate criminal statute violated by 
the defendant’s conduct. 

(d)(1) Involuntary servitude is a Class C felony. 

(2) Involuntary servitude is a Class B felony if: 

(A) The violation resulted in the serious bodily injury or death of a 
victim; 

(B) The period of time during which the victim was held in servitude 
exceeded one (1) year; 

(C) The defendant held ten (10) or more victims in servitude at any time 
during the course of the defendant’s criminal episode; or 

(D) The victim was under thirteen (13) years of age. 


History. shall be known and may be cited as the “Ten- 
Acts 2008, ch. 1140, § 3; 2012, ch. 1074, nessee Human Trafficking Act of 2007.” 


1-3. 
38 Cross-References. 
Compiler’s Notes. Penalties for Class B and C felonies, § 40-35- 
Acts 2008, ch. 1140, § 1 provided that the act 111. 
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Law Reviews. 
Two Crimes for the Price of One: The Prob- 


OFFENSES AGAINST PERSON 


39-13-309 


and Beyond (Melanie A. Prince), 76 Tenn. L. 
Rev. 789 (2009). 


lem with Kidnapping Statutes in Tennessee 


39-13-308. Trafficking for forced labor or services. 


(a) A person commits the offense of trafficking persons for forced labor or 
services who knowingly: 

(1) Recruits, entices, harbors, transports, provides, or obtains by any 
means, or attempts to recruit, entice, harbor, transport, provide, or obtain by 
any means, another person, intending or knowing that the person will be 
subjected to involuntary servitude; or 

(2) Benefits, financially or by receiving anything of value, from participa- 
tion in a venture that has engaged in an act described in § 39-13-307. 

(b) In addition to any other amount of loss identified or any other punish- 
ment imposed, the court shall order restitution to the victim or victims in an 


amount equal to the greater of: 


(1) The gross income or value of the benefit received by the defendant as 
the result of the victim’s labor or services; or 

(2) The value of the victim’s labor as guaranteed under the minimum 
wage and overtime provisions of the Fair Labor Standards Act (FLSA) (29 
U.S.C. § 201 et seq.), or the minimum wage required in this state, whichever 


is higher. 


(c) Trafficking for forced labor or services is a Class C felony. 


History. 
Acts 2008, ch. 1140, § 3. 


Compiler’s Notes. 

Acts 2008, ch. 1140, § 1 provided that the act 
shall be known and may be cited as the “Ten- 
nessee Human Trafficking Act of 2007.” 


Cross-References. 
Penalty for Class C felony, § 40-35-111. 


Law Reviews. 

Justice for Victims of Human Trafficking and 
Forced Labor: Why Current Theories of Corpo- 
rate Liability Do Not Work, 43 U. Mem. L. Rev. 
1047 (2013). 


Modern-Day Slavery: Lawyers Help Fight 
Human Trafficking In Tennessee, 49 Tenn. B.J. 
12 (2018). 

Prosecuting Demand as a Crime of Human 
Trafficking: The Eighth Circuit Decision in 
United States v. Jungers, 43 U. Mem. L. Rev. 
917 (2013). 

Two Crimes for the Price of One: The Prob- 
lem with Kidnapping Statutes in Tennessee 
and Beyond (Melanie A. Prince), 76 Tenn. L. 
Rev. 789 (2009). 

Using Commercial Driver Licensing Author- 
ity to Combat Human Trafficking Related 
Crimes on America’s Highways, 43 U. Mem. L. 
Rev. 969 (2013). 


39-13-309. Trafficking for commercial sex act. 


(a) Aperson commits the offense of trafficking a person for a commercial sex 


act who: 


(1) Knowingly subjects, attempts to subject, benefits from or attempts to 
benefit from another person’s provision of a commercial sex act; or 

(2) Recruits, entices, harbors, transports, provides, purchases, or obtains 
by any other means, another person for the purpose of providing a commer- 


cial sex act. 


(b) For purposes of subdivision (a)(2), such means may include, but are not 


limited to: 


(1) Causing or threatening to cause physical harm to the person; 
(2) Physically restraining or threatening to physically restrain the 
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person; 

(3) Abusing or threatening to abuse the law or legal process; 

(4) Knowingly destroying, concealing, removing, confiscating or possess- 
ing any actual or purported passport or other immigration document, or any 
other actual or purported government identification document, of the person; 

(5) Using blackmail or using or threatening to cause financial harm for 
the purpose of exercising financial control over the person; or 

(6) Facilitating or controlling a person’s access to a controlled substance. 
(c) A violation of subsection (a) is a Class B felony, except where the victim 

of the offense is a child under fifteen (15) years of age, or where the offense 
occurs on the grounds or facilities or within one thousand feet (1,000’) of a 
public or private school, secondary school, preschool, child care agency, public 
library, recreational center, or public park, a violation of subsection (a) is a 


Class A felony. 


(d) It is not a defense to a violation of this section that: 
(1) The intended victim of the offense is a law enforcement officer; or 
(2) The victim of the offense is a minor who consented to the act or acts 


constituting the offense. 


History. 
Acts 2008, ch. 1140, § 3; 2012, ch. 1075, § 2; 
2013, ch. 465, § 2; 2016, ch. 634, § 1. 


Compiler’s Notes. 

Acts 2008, ch. 1140, § 1 provided that the act 
shall be known and may be cited as the “Ten- 
nessee Human Trafficking Act of 2007.” 


Cross-References. 
Penalties for Class A and B felonies, § 40-35- 
111. 


Law Reviews. 

Filling the Gap: Refining Sex Trafficking Leg- 
islation to Address the Problem of Pimping, 68 
Vand. L. Rev. 961 (2015). 

Justice for Victims of Human Trafficking and 
Forced Labor: Why Current Theories of Corpo- 
rate Liability Do Not Work, 43 U. Mem. L. Rev. 
1047 (2013). 


Modern-Day Slavery: Lawyers Help Fight 
Human Trafficking In Tennessee, 49 Tenn. B.JJ. 
12 (2018). 

Pimps Down: A Prosecutorial Perspective on 
Domestic Sex Trafficking, 43 U. Mem. L. Rev. 
1013 (2013). 

Prosecuting Demand as a Crime of Human 
Trafficking: The Eighth Circuit Decision in 
United States v. Jungers, 43 U. Mem. L. Rev. 
917 (2013). 

Two Crimes for the Price of One: The Prob- 
lem with Kidnapping Statutes in Tennessee 
and Beyond (Melanie A. Prince), 76 Tenn. L. 
Rev. 789 (2009). 

Using Commercial Driver Licensing Author- 
ity to Combat Human Trafficking Related 
Crimes on America’s Highways (Alicia Wilson), 
43 U. Mem. L. Rev. 969 (2013). 


39-13-310. Separate offenses — §§ 39-13-308 and 39-13-309. 
Each violation of §§ 39-13-308 and 39-13-309 shall constitute a separate 


offense. 


History. 
Acts 2008, ch. 1140, § 3. 


Compiler’s Notes. 

Acts 2008, ch. 1140, § 1 provided that the act 
shall be known and may be cited as the “Ten- 
nessee Human Trafficking Act of 2007.” 


Law Reviews. 

Two Crimes for the Price of One: The Prob- 
lem with Kidnapping Statutes in Tennessee 
and Beyond (Melanie A. Prince), 76 Tenn. L. 
Rev. 789 (2009). 


39-13-311. Violations by corporations. 


A corporation may be prosecuted for a violation of §§ 39-13-308 and 
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39-13-309 for an act or omission constituting a crime under this part only if an 
agent of the corporation performs the conduct that is an element of the crime 
while acting within the scope of the agent’s office or employment and on behalf 
of the corporation and the commission of the crime was either authorized, 
requested, commanded, performed or within the scope of the agent’s employ- 
ment on behalf of the corporation or constituted a pattern of illegal activity 
that an agent of the company knew or should have known was occurring. 


History. Assistance of Counsel: Advice Regarding Plea 
Acts 2008, ch. 1140, § 3. Offers (Wade V. Davies), 49 Tenn. B.J. 28 
(2013). 


Compiler’s Notes. 


Acts 2008, ch. 1140, § 1 provided that the act 1 Two Gain oe oe Ae i aah aes iain 
shall be known and may be cited as the “Ten- “© fede laiaelicns wom eR ani Casuibaman re gies 


nessee Human Trafficking Act of 2007.” and Beyond (Melanie A. Prince), 76 Tenn. L. 
Rev. 789 (2009). 


Law Reviews. 
Crime & Punishment: Preventing Ineffective 


39-13-312. Manner in which proceeds from forfeitures are distributed 
and used. 


(a) Chapter 11, part 7 of this title shall govern the procedure by which 
property subject to forfeiture pursuant to § 39-11-703(c) is forfeited, and this 
section shall govern the manner in which proceeds from forfeitures are 
distributed and used. 

(b) Notwithstanding § 39-11-713, the proceeds from all forfeitures made 
pursuant to § 39-11-703(c) shall first be applied to the reasonable expenses of 
the forfeiture proceeding, including the expenses of the district attorney 
general, and the costs of seizing and maintaining custody of the forfeited 
property. Parties seeking repayment for forfeiture-related expenses shall file a 
request detailing the expenses incurred in the forfeiture procedure with the 
judge of the court in which the forfeiture occurred. The judge shall, if such 
judge is satisfied that the expenses claimed were both incurred and reason- 
able, direct the clerk to pay such expenses from the proceeds prior to 
transmitting them to the state general fund. 

(c) The clerk of the court where the forfeiture occurs shall transmit forty 
percent (40%) of the proceeds from all forfeitures made pursuant to § 39-11- 
703(c) as follows: 

(1) Twenty percent (20%) to the law enforcement agency conducting the 
investigation that resulted in the forfeiture for use in training and equip- 
ment for the enforcement of the human trafficking laws; and 

(2) Twenty percent (20%) to the district attorneys general conference for 
education, expenses, expert services, training or the enhancement of re- 
sources for the prosecution of and asset forfeiture in human trafficking cases. 
(d) The clerk of the court where the forfeiture occurs shall retain five 

percent (5%) of the proceeds from all forfeitures made pursuant to § 39-11- 
703(c). 

(e) The clerk shall transmit the remainder of the proceeds to the state 
general fund, where there is established a general fund reserve to be allocated 
through the general appropriations act, which shall be known as the anti- 
human trafficking fund. The fund shall be managed by the treasurer and 
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moneys from the fund shall be expended to fund activities authorized by this 
section. Any revenues deposited in this reserve shall remain in the reserve 
until expended for purposes consistent with this section, and shall not revert 
to the general fund at the end of the fiscal year. Any excess revenues or interest 
earned by the revenues shall not revert at the end of the fiscal year, but shall 
remain available for appropriation in subsequent fiscal years. Any appropria- 
tion from the reserve shall not revert to the general fund at the end of the fiscal 
year, but shall remain available for expenditure in subsequent fiscal years. 
(f)(1) The general assembly shall appropriate, through the general appro- 
priations act, moneys from the anti-human trafficking fund to the depart- 
ment of finance and administration for the department to provide grants to 
agencies or groups that are incorporated as a not-for-profit organization, are 
tax-exempt under § 501 of the Internal Revenue Code (26 U.S.C. § 501), 
and that have provided services to victims of human trafficking for at least 
six (6) months prior to the application for funds under this subsection (f). The 
commissioner of finance and administration shall promulgate rules and 
regulations in accordance with the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5, for the distribution and use of the grant funds 
provided by it. | 
(2) The grants shall be for the purpose of: 
(A) Providing direct services to victims of human trafficking; 
(B) Conducting programs for the prevention of human trafficking; or 
(C) Conducting education, training, or public outreach programs about 
human trafficking. 


History. 


Acts 2011, ch. 354, § 2. 


Code Commission Notes. Acts 2011, ch. 
435, § 1 purported to enact a new section 
§ 39-13-312. Section 39-13-312 was previously 
enacted by Acts 2011, ch. 354, § 2; therefore, 
the enactment by Acts 2011, ch. 435, § 1 was 
designated as § 39-13-313 by the code commis- 
sion. 


which enacted this section, shall apply to all 
applicable offenses committed on or after July 
L201: 


Law Reviews. 

Two Crimes for the Price of One: The Prob- 
lem with Kidnapping Statutes in Tennessee 
and Beyond (Melanie A. Prince), 76 Tenn. L. 
Rev. 789 (2009). 


Compiler’s Notes. 
Acts 2011, ch. 354, § 3 provided that the act, 


39-13-313. Tennessee Human Trafficking Resource Center Hotline Act. 


(a) This section shall be known and may be cited as the “Tennessee Human 
Trafficking Resource Center Hotline Act.” 

(b) There is created the Tennessee human trafficking resource center hotline 
to be established and maintained by the Tennessee bureau of investigation in 
a manner consistent with this section. 

(c) Any governmental entity or private business or establishment that 
provides or offers a place of assembly or entertainment, transportation, 
lodging, dining, educational, medical or leisure activities or services, or any 
business or establishment that is licensed by the state or any political 
subdivision thereof, or that is engaged in commerce in this state is strongly 
encouraged to post a sign indicating certain information regarding the Ten- 
nessee human trafficking resource center hotline in a location within the 
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governmental entity or establishment where it is visible to employees and the 
general public. The sign shall be no smaller than eight and one-half inches by 
eleven inches (8 4" x 11”). Unless stated otherwise in this section, it may be 
posted near the entrance of the establishment or prominently where notices 
are usually posted. The sign shall state the following: 


Tennessee Human Trafficking Resource Center Hotline at 1-855-588-6484. 


If you or someone you know is being forced to engage in any activity and 
cannot leave — whether it is commercial sex, housework, farm work or any 
other activity — call the Tennessee Human Trafficking Hotline to access help 
and services. 


Victims of human trafficking are protected under United States and 
Tennessee law. 


The hotline is: 
Anonymous and confidential 
Available 24/7 
Toll free 
Available to Non-English speaking callers through assistance of 
Interpreters 


(d) All calls made to the human trafficking resource center hotline, the 
content of any conversation thereon and the telephone number from which the 
call was made is confidential, is not an open record and not available for public 
inspection except by order of a court of competent jurisdiction when necessary 
in a pending criminal investigation. 

(e)(1) Any entity or establishment posting a sign pursuant to this section 

may post the sign in English, Spanish and any other language mandated by 

the Voting Rights Act of 1965, P.L. 89-110 (42 U.S.C. § 1973 et seq.), in the 
county where the sign will be posted. 

(2) The title of the sign, the Tennessee human trafficking resource center 
hotline at 1-855-588-6484, shall be boldfaced, underlined and no smaller 
than twenty-eight (28) point font size. 

(3) The department of labor and workforce development shall provide the 
sign authorized by this section on its internet website for entities or 
establishments to print as needed. 

(4) The department of labor and workforce development shall periodically 
send an electronic notification to any business or establishment that is 
licensed by the state or any political subdivision thereof that encourages 
posting pursuant to this section. 


History. by Acts 2011, ch. 435, § 1 was designated as 
Acts 2011, ch. 435, § 1. § 39-13-313 by the code commission. 

Code Commission Notes. Acts 2011, ch.435, Compiler’s Notes. 

§ 1 purported to enact a new section § 39-13- For the Preamble to the act concerning the 


312. Section 39-13-312 was previously enacted by National Human Trafficking Resource Center 
Acts 2011, ch. 354, § 2; therefore, the enactment Hotline Act, please refer to Acts 2011, ch. 435. 
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Law Reviews. Two Crimes for the Price of One: The Prob- 

Modern-Day Slavery: Lawyers Help Fight lem with Kidnapping Statutes in Tennessee 
Human Trafficking in Tennessee, 49 Tenn. B.J. and Beyond (Melanie A. Prince), 76 Tenn. L. 
12 (2013). Rev. 789 (2009). 


39-13-314. Offense of human trafficking. 


(a) As used in this part, unless the context otherwise indicates: 
(1) “Human trafficking offense” means the commission of any act that 
constitutes the criminal offense of: 

(A) Involuntary labor servitude, under § 39-13-307; 

(B) Trafficking persons for forced labor or services, under § 39-13-308; 

(C) Trafficking for commercial sex act, under § 39-13-309; or 

(D) Promoting the prostitution of a minor, under § 39-13-512; and 
(2) “Trafficked person” means a victim of a human trafficking offense. 

(b)(1) A trafficked person may bring a civil action for actual damages, 
compensatory damages, punitive damages, injunctive relief, any combina- 
tion of those or any other appropriate relief. 
(2) A prevailing plaintiff is entitled to an award of attorney’s fees and 
costs. 7 
(c) Restitution under this section shall include items covered by the criminal 
injuries compensation fund under § 40-24-107 and any of the following, if not 
already covered by the court’s restitution order: 
(1) Costs of medical and psychological treatment, including physical and 
occupational therapy and rehabilitation, at the court’s discretion; 
(2) Costs of necessary transportation, temporary housing, and child care, 
at the court’s discretion; 
(3) Attorney’s fees and other court-related costs such as victim advocate 
fees; 
(4) The greater of: 

(A) The value of the victim’s labor as guaranteed under the minimum 
wage and overtime provisions of the Fair Labor Standards Act (FLSA) 
(compiled in 29 U.S.C. § 201 et seq.), or state equivalent; or 

(B) The gross income or value to the defendant of the victim’s labor or 
services or of any commercial sex acts engaged in by the victim while in 
the human trafficking situation; 

(5) Return of property, cost of damage to property, or full value of property 

if destroyed or damaged beyond repair; 

(6) Compensation for emotional distress, pain, and suffering; 

(7)(A) Expenses incurred by a victim and any household members or other 
family members in relocating away from the defendant or the defendant’s 
associates, including, but not limited to, deposits for utilities and tele- 
phone service, deposits for rental housing, temporary lodging and food 
expenses, clothing, and personal items; 

(B) Expenses incurred pursuant to subdivision (c)(7)(A) shall be verified 
by law enforcement to be necessary for the personal safety of the victim or 
household or family members, or by a mental health treatment provider to 
be necessary for the emotional well-being of the victim; 
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(8) Repatriation of the victim to the victim’s home country, if applicable; 
and 
(9) Any and all other losses suffered by the victim as a result of human 
trafficking offenses. 
(d)(1) A legal guardian, family member, representative of the trafficked 
person or court appointee may represent the trafficked person or the 
trafficked person’s estate if deceased. 
(2) If the trafficked person dies as a result of a human trafficking offense, 
a surviving spouse of the trafficked person is eligible for restitution. If no 
Surviving spouse exists, restitution shall be paid to the trafficked person’s 
issue or their descendants per stirpes. If no surviving spouse, issue, or 
descendants exist, restitution shall be paid to the trafficked person’s estate. 
(e) A person named in this section may not receive any funds from 
restitution if such person engaged in violations of a human trafficking offense. 


History. 
Acts 2012, ch. 613, § 1. 


Code Commission Notes. Acts 2012, ch. 
1075, § 3 purported to enact a new section 
§ 39-13-314. Section 39-13-314 was previously 
enacted by Acts 2012, ch. 613, § 1; therefore, 
the enactment by Acts 2012, ch. 1075, § 3 was 
designated as § 39-13-315 by authority of the 
code commission. 


Compiler’s Notes. 

Acts 2012, ch. 1075, § 2 rewrote the provi- 
sions of § 39-13-309, referred to in this section, 
to refer now to trafficking for commercial sex 
act. 


Law Reviews. 

Abolishing Child Sex Trafficking on the In- 
ternet: Imposing Criminal Culpability on Digi- 
tal Facilitators (Ryan Dalton), 43 U. Mem. L. 
Rev. 1097 (2013). 

Filling the Gap: Refining Sex Trafficking Leg- 
islation to Address the Problem of Pimping, 68 
Vand. L. Rev. 961 (2015). 


Justice for Victims of Human Trafficking and 
Forced Labor: Why Current Theories of Corpo- 
rate Liability Do Not Work, 43 U. Mem. L. Rev. 
1047 (2013). 

Modern-Day Slavery: Lawyers Help Fight 
Human Trafficking In Tennessee, 49 Tenn. B.J. 
12 (2018). 

Pimps Down: A Prosecutorial Perspective on 
Domestic Sex Trafficking, 43 U. Mem. L. Rev. 
1018 (2018). 

Prosecuting Demand as a Crime of Human 
Trafficking: The Eighth Circuit Decision in 
United States v. Jungers, 43 U. Mem. L. Rev. 
917 (2013). 

Two Crimes for the Price of One: The Prob- 
lem with Kidnapping Statutes in Tennessee 
and Beyond (Melanie A. Prince), 76 Tenn. L. 
Rev. 789 (2009). 

Using Commercial Driver Licensing Author- 
ity to Combat Human Trafficking Related 
Crimes on America’s Highways, 43 U. Mem. L. 
Rev. 969 (2013). 


39-13-315. Offense of advertising commercial sexual abuse of a minor. 


(a) A person commits the offense of advertising commercial sexual abuse of 
a minor if the person knowingly sells or offers to sell an advertisement that 
would appear to a reasonable person to be for the purpose of engaging in what 
would be a commercial sex act, as defined in § 39-13-301, with a minor. 

(b)(1) Advertising commercial sexual abuse of a minor is a Class C felony. 

(2) In addition to any authorized period of incarceration, advertising 
commercial sexual abuse of a minor is punishable by a minimum fine of ten 
thousand dollars ($10,000). 

(c) Ina prosecution under this section, it is not a defense that the defendant 
did not know the age of the minor depicted in the advertisement. It is a 
defense, which the defendant must prove by a preponderance of the evidence, 
that at the time of the offense, the defendant made a reasonable bona fide 
attempt to ascertain the true age of the minor appearing in the advertisement 
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by requiring, prior to publication of the advertisement, production of a driver 
license, marriage license, birth certificate, or other governmental or educa- 
tional identification card or paper of the minor depicted in the advertisement 


and did not rely solely on oral or written allegations of the minor’s age or the 


apparent age of the minor. 


History. 
Acts 2012, ch. 1075, § 3. 


Code Commission Notes. Acts 2012, ch. 
1075, § 3 purported to enact a new section 
§ 39-13-314. Section 39-13-314 was previously 
enacted by Acts 2012, ch. 613, § 1; therefore, 
the enactment by Acts 2012, ch. 1075, § 3 was 
designated as § 39-13-315 by authority of the 
code commission. 


Cross-References. 
Penalty for Class C felony, § 40-35-111. 


Law Reviews. 

Abolishing Child Sex Trafficking on the In- 
ternet: Imposing Criminal Culpability on Digi- 
tal Facilitators (Ryan Dalton), 43 U. Mem. L. 
Rev. 1097 (2013). 

Two Crimes for the Price of One: The Prob- 
lem with Kidnapping Statutes in Tennessee 
and Beyond (Melanie A. Prince), 76 Tenn. L. 
Rev. 789 (2009). 


PART 4 
ROBBERY 


39-13-401. Robbery. 


(a) Robbery is the intentional or knowing theft of property from the person 
of another by violence or putting the person in fear. 


(b) Robbery is a Class C felony. 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 16. 


Sentencing Commission Comments. This 
part distinguishes robbery offenses and the 
resulting punishment based upon the potential 
for harm or actual harm to the victim. This 
section changes prior Tennessee law by adding 
the mens rea requirement. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Criminal attempt, § 39-12-101. 

Culpability, title 39, ch. 11, part 3. 

Killing committed in perpetration of robbery 
is murder in first degree, § 39-13-202. 


Penalty for Class C felony, § 40-35-111. 

Prisoners to whom probation and parole is 
applicable, § 40-28-113. 

Procedure to revoke suspension or probation, 
§ 40-35-311. 

Written request for charge on lesser included 
offense, § 40-18-110. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 16.120. 

Tennessee Jurisprudence, 22 Tenn. Juris., 
Robbery, §§ 1, 2, 3, 5. 


Law Reviews. 

Criminal Law — State v. Carson: A Mis- 
guided Attempt to Retain the Natural and 
Probable Consequence Doctrine of Accomplice 
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1. Construction With Other Law. 

Tennessee conviction for robbery is a predi- 
cate offense under the use-of-force clause of the 
federal Armed Career Criminal Act. United 
States v. Priddy, 808 F.3d 676 (6th Cir. Tenn. 
2015), 2015 U.S. App. LEXIS 21660, 2015 FED 
App. 292p (6th Cir.). 

Defendant’s prior Tennessee robbery convic- 
tions were violent felonies under the Armed 
Career Criminal Act (ACCA) because, even 
though robbery under the Tennessee statute 
could be committed in two manners, both vari- 
ants constituted violent felonies; defendant’s 
two predicate convictions were distinct for 
ACCA purposes because the judgments and 
indictments established that the robberies oc- 
curred at two different business locations. 866 
F.3d 364, 2017 FED App. 111P, 2017 U.S. App. 
LEXIS 9208 (6th Cir. May 8, 2017). 


2. Elements. 

Categorical approach that was used to deter- 
mine the nature of prior felonies under the 
Armed Career Criminal Act, 18 U.S.C. 
§ 924(e), applied to defendant’s juvenile convic- 
tions; however, while his aggravated assault 
conviction and his involvement in several 
drive-by shootings constituted two offenses 
qualifying as violent felonies given the under- 
lying facts and his admissions, neither his 
adjudication of delinquency based upon a plea 
to the charge of attempted robbery nor his 
adjudication of delinquency based upon a 
charge of aggravated assault could be used as a 
third qualifying conviction for sentencing en- 
hancement purposes. United States v. Wells, 
473 F.3d 640, 2007 FED App. 8P, 2007 U.S. App. 
LEXIS 360 (6th Cir. Tenn. 2007). 

Tennessee legislature rejected the language 
of the federal carjacking statute; given that the 
relevant language of the federal statute “from 
the person or presence of another” closely re- 
sembles Tennessee’s robbery statute, it is sig- 
nificant that the Tennessee general assembly 
also rejected this terminology. State v. Edmond- 
son, 231 S.W.3d 925, 2007 Tenn. LEXIS 662 
(Tenn. Aug. 20, 2007). 

Legislature chose to use different language in 
the carjacking statute than it used in the rob- 
bery statutes or than Congress used in the 
federal carjacking statute; a comparison of the 
differing terminology persuades the supreme 
court of Tennessee that the general assembly 
intended carjacking to include forcible takings 
of motor vehicles from victims even when the 
victim is some distance from his or her car at 
the time of the taking. State v. Edmondson, 231 
S.W.3d 925, 2007 Tenn. LEXIS 662 (Tenn. Aug. 
20, 2007). 


3. —Identification of Property. 

In a prosecution for aggravated robbery, 
proof that the property taken was the property 
recovered was unnecessary because it is not an 
element of the offense. State v. Claybrooks, 910 
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S.W.2d 868, 1994 Tenn. Crim. App. LEXIS 738 
(Tenn. Crim. App. 1994). 


4. —Violence. 

Testimony by the victim that he was not 
fearful of the defendant was irrelevant to con- 
viction where the defendant was indicted and 
convicted of robbery by violence, not robbery by 
placing the victim in fear. State v. Ball, 987 
S.W.2d 859, 1998 Tenn. Crim. App. LEXIS 862 
(Tenn. Crim. App. 1998). 

The plain meaning of the element of violence 
as used in T.C.A. § 39-13-401 is evidence of 
physical force unlawfully exercised so as to 
damage, injure or abuse. State v. Fitz, 19 
S.W.3d 213, 2000 Tenn. LEXIS 167 (Tenn. 
2000). 

T.C.A. § 39-13-401 by using the term “vio- 
lence” and not “force,” sharpens the focus on the 
necessary element of violence to establish rob- 
bery. State v. Fitz, 19 S.W.3d 213, 2000 Tenn. 
LEXIS 167 (Tenn. 2000). 

An act of violence or of putting a person in 
fear must precede or be contemporaneous with 
the taking of property from the person to con- 
stitute robbery under T.C.A. § 39-13-401. State 
v. Owens, 20 S.W.3d 634, 2000 Tenn. LEXIS 344 
(Tenn. 2000). 

Pointing a deadly weapon at a victim consti- 
tutes “violence” as used in the offense of rob- 
bery. State v. Allen, 69 S.W.3d 181, 2002 Tenn. 
LEXIS 76 (Tenn. 2002). 

Simple robbery, and aggravated robbery by 
extension, may be accomplished by either vio- 
lence or putting the victim in fear. State v. 
Seiber, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 137 (Tenn. Crim. App. Feb. 23, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
421 (Tenn. June 23, 2016). 

For purposes of T.C.A. §§ 39-12-101, 39-13- 
401, attempt to commit a robbery through vio- 
lence or by putting a person in fear also in- 
cludes a threat of bodily injury. State v. Theus, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 613 
(Tenn. Crim. App. July 12, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 794 
(Tenn. Nov. 16, 2017). 

Evidence was sufficient to convict defendant 
of aggravated robbery because the victim was 
ambushed as he entered the motel room of the 
accomplice; defendant pointed a handgun at 
the victim and demanded that the victim give 
him everything he had; after initially attempt- 
ing to fight his way out of the room, the victim 
gave up after defendant struck him with the 
handgun; defendant and the accomplice stole 
the victim’s cash, cellular telephone, and wal- 
let; defendant was arrested a short time later in 
possession of a handgun and over $500 in cash; 
the State was free to prove that defendant 
accomplished the crime by violence; and point- 
ing a deadly weapon at the victim was sufficient 
proof of violence. State v. Hardy, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 615 (Tenn. Crim. 
App. July 13, 2017). 


39-13-401 


5. Indictments. 

Where defendant was convicted of two counts 
of aggravated robbery in violation of T.C.A. 
§ 39-13-401(a) and two counts of robbery in 
violation of T.C.A. § 39-13-402(a)(1), (2), trial 
court reversibly erred by consolidating the in- 
dictments, as the multiple charges and testi- 
mony inevitably hung in the backdrop as each 
particular offense was presented to the jury; it 
was unlikely that the jury examined each 
charge on its own proof. State v. Dotson, 254 
S.W.3d 378, 2008 Tenn. LEXIS 277 (Tenn. Apr. 
28, 2008). 

Habeas court properly dismissed petitioner’s 
application for writ of habeas corpus because 
the indictment charging petitioner with felony 
murder was valid since it referenced the stat- 
ute defining felony murder, T.C.A. § 39-13-202, 
and described the offense, which provided no- 
tice to petitioner of the charged offense; because 
the indictment set forth the specific underlying 
felony supporting the felony murder charge, 
the requisite mental state was obtainable by 
reviewing the robbery statute, T.C.A. § 39-13- 
401, providing adequate notice to petitioner of 
the charge against him. Cooper v. Carlton, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 267 
(Tenn. Crim. App. Apr. 30, 2012), appeal denied, 
— §$.W.3d —, 2012 Tenn. LEXIS 560 (Tenn. 
Aug. 20, 2012), cert. denied, Cooper v. Sexton, 
185 L. Ed. 2d 208, 133 S. Ct. 1260, 568 U.S. 
1171, 2013 U.S. LEXIS 1298 (U.S. 2013). 


6. —Identity of Victim. 

Because aggravated or attempted aggravated 
robbery is not classified as an offense based 
upon its perpetration against certain classes of 
individuals, such as police officers or children 
under a specified age, the indictment was not 
defective merely for failing to identify the vic- 
tim. State v. Clark, 2 S.W.3d 233, 1998 Tenn. 
Crim. App. LEXIS 1153 (Tenn. Crim. App. 
1998). 


7. Accompanying Kidnapping. 

Defendant’s conviction for kidnapping was 
not precluded because defendant’s movement of 
a victim and the victim’s confinement was not 
necessary to consummate the crime of espe- 
cially aggravated robbery. (overruled as to ap- 
plication of due process test) State v. Richard- 
son, 251 S.W.3d 438, 2008 Tenn. LEXIS 318 
(Tenn. May 7, 2008), cert. denied, Richardson v. 
Tennessee, 172 L. Ed. 2d 465, 129 S. Ct. 608, 
555 U.S. 1036, 77 U.S.L.W. 3296, — U.S. —, 
2008 U.S. LEXIS 8497 (U.S. 2008), overruled in 
part, State v. Osby, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 903 (Tenn. Crim. App. Nov. 
2, 2012), overruled, State v. Hulse, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 242 (Tenn. 
Crim. App. Mar. 19, 2013), overruled, State v. 
Smith, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 955 (Tenn. Crim. App. Nov. 4, 2013), 
overruled, State v. Tate, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 1110 (Tenn. Crim. App. 
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Dec. 18, 2013), overruled, State v. Williams, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 11 
(Tenn. Crim. App. Jan. 7, 2014), overruled, 
State v. Teats, — S.W.3d —, 2014 Tenn. Crim. 
App. LEXIS 18 (Tenn. Crim. App. Jan. 10, 
2014), overruled, State v. Ward, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 38 (Tenn. Crim. 
App. Jan. 17, 2014), overruled, State v. Hol- 
man, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 65 (Tenn. Crim. App. Jan. 27, 2014), 
overruled, Thorne v. Hollway, — F. Supp. 2d —, 
2014 U.S. Dist. LEXIS 125191 (M.D. Tenn. 
Sept. 8, 2014), overruled, State v. Keller, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 919 
(Tenn. Crim. App. Sept. 29, 2014), overruled in 
part, Porter v. Johnson, — F. Supp. 2d —, 2015 
U.S. Dist. LEXIS 45910 (M.D. Tenn. Apr. 8, 
2015), overruled, Porter v. Johnson, — F. Supp. 
2d —, 2016 U.S. Dist. LEXIS 18433 (M.D. Tenn. 
Feb. 16, 2016), overruled, Porter v. Genovese, 
2017 FED App. 35P (6th Cir.), 676 Fed. Appx. 
428, 2017 U.S. App. LEXIS 924 (6th Cir. Jan. 
Ly 2017): 


8. Lesser Included Offense. 

Theft is a lesser included offense of robbery 
and aggravated robbery. State v. Hayes, 7 
S.W.3d 52, 1999 Tenn. Crim. App. LEXIS 129 
(Tenn. Crim. App. 1999). 

Attempted theft is a lesser included offense of 
attempted robbery. State v. Lewis, 36 S.W.3d 
88, 2000 Tenn. Crim. App. LEXIS 253 (Tenn. 
Crim. App. 2000). 

Theft is a lesser included offense of robbery; 
thus, in a robbery trial where evidence existed 
which would support an instruction of theft, it 
was error for the trial court not to instruct the 
jury regarding that offense and defendant had 
to receive a new trial on the robbery conviction. 
State v. Bowles, 52 S.W.3d 69, 2001 Tenn. 
LEXIS 586 (Tenn. 2001), review or rehearing 
denied, State v. Curry, — S.W.3d —, 2001 Tenn. 
LEXIS 788 (Tenn. Nov. 5, 2001). 

Trial court’s failure to give lesser included 
instructions on robbery and theft was not plain 
error because robbery and theft were not lesser 
included offenses of carjacking; the definition of 
theft contained a statutory element that was 
not included within the statutory elements of 
carjacking, namely an intent to deprive another 
of his or her motor vehicle, and because robbery 
included all of the elements of theft within its 
statutory elements, robbery was also not a 
lesser included offense of carjacking. State v. 
Wilson, 211 S.W.3d 714, 2007 Tenn. LEXIS 22 
(Tenn. 2007). 


9. Evidence. 

Erroneous admission of two other rapes and 
robberies was not harmless because the evi- 
dence more probably than not affected the 
outcome of the trial; the evidence connecting 
defendant to the offenses against the victim 
primarily consisted of the victim’s testimony, no 
forensic evidence tied defendant to the offenses, 
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and the improperly admitted evidence was ex- 
tremely prejudicial in that it was detailed and 
involved the same offenses for which defendant 
was on trial. State v. Peterson, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 227 (Tenn. Crim. 
App. Mar. 15, 2018). 

Erroneous admission of two other rapes and 
robberies was not harmless because the evi- 
dence more probably than not affected the 
outcome of the trial; the evidence connecting 
defendant to the offenses against the victim 
primarily consisted of the victim’s testimony, no 
forensic evidence tied defendant to the offenses, 
and the improperly admitted evidence was ex- 
tremely prejudicial in that it was detailed and 
involved the same offenses for which defendant 
was on trial. State v. Peterson, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 227 (Tenn. Crim. 
App. Mar. 15, 2018). 


10. —Victim Testimony. 

The victim’s testimony need not be corrobo- 
rated in order to sustain a conviction for rob- 
bery. State v. Ball, 987 S.W.2d 859, 1998 Tenn. 
Crim. App. LEXIS 862 (Tenn. Crim. App. 1998). 


11. —Sufficient. 

Evidence was sufficient to support conviction. 
State v. Jenkins, 845 S.W.2d 787, 1992 Tenn. 
Crim. App. LEXIS 636 (Tenn. Crim. App. 1992); 
State v. Edwards, 868 S.W.2d 682, 1993 Tenn. 
Crim. App. LEXIS 228 (Tenn. Crim. App. 1993). 

Where codefendant was never identified by 
either of the victims of a robbery, no incrimi- 
nating statements were made by either defen- 
dant implicating themselves or each other, and 
the only evidence against codefendant was the 
fact that two hours after the crime he was in 
bed in the same room in which the fruits of the 
crime were hidden, there was simply insuffi- 
cient evidence to justify a rational trier of fact 
in finding him guilty beyond a reasonable 
doubt. State v. McMahan, 650 S.W.2d 383, 1983 
Tenn. Crim. App. LEXIS 385 (Tenn. Crim. App. 
1983). 

Record demonstrated that elements of both of 
the offenses of aggravated rape and aggravated 
robbery occurred in county where force and 
coercion were used by appellants to obtain 
entry into victim’s vehicle and take her away; 
with regard to the offense of aggravated rob- 
bery, appellant entered the vehicle with a 
deadly weapon, and with regard to the offense 
of aggravated rape, the force and coercion be- 
gan, and in addition, appellants aided and 
abetted each other and used force, in beginning 
series of offenses in county. State v. Davis, 872 
S.W.2d 950, 1993 Tenn. Crim. App. LEXIS 347 
(Tenn. Crim. App. 1993), appeal denied, — 
S.W.2d —, 1993 Tenn. LEXIS 322 (Tenn. Sept. 
7, 1993), appeal denied, Tipton v. State, — 
S.W.2d —, 1993 Tenn. LEXIS 323 (Tenn. Sept. 
7, 1993). 

Testimony of victim, as corroborated by her 
statements to medical personnel and to the 
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police, clearly support the verdict of guilty of 
aggravated robbery and aggravated rape 
against appellant; when shown a photo array 
which included the appellant, she clearly iden- 
tified the appellant as her second assailant, and 
although no other witnesses identified appel- 
lant as being with the victim during any of the 
incidents, the testimony of the victim was 
clearly sufficient to convict the appellant. State 
v. Davis, 872 S.W.2d 950, 1993 Tenn. Crim. App. 
LEXIS 347 (Tenn. Crim. App. 1993), appeal 
denied, — S.W.2d —, 1993 Tenn. LEXIS 322 
(Tenn. Sept. 7, 1993), appeal denied, Tipton v. 
State, — S.W.2d —, 1993 Tenn. LEXIS 323 
(Tenn. Sept. 7, 1993). 

Where defendant shoved convenience store 
clerk with both hands in an aggressive manner, 
knocking the clerk backward into a cigarette 
display, then grabbed cash from the register 
and fled, the evidence was sufficient to satisfy 
the element of violence and support a convic- 
tion for robbery, even though the clerk was not 
hurt but was stunned and afraid. State v. Fitz, 
19 S.W.3d 213, 2000 Tenn. LEXIS 167 (Tenn. 
2000). 

Where defendant took property without pay- 
ing, ran for at least five blocks, stopped, 
dropped the property, turned toward the person 
who had given chase and brandished a box 
cutter, the evidence was not sufficient to sup- 
port a conviction for robbery because the use of 
violence or fear was subsequent to the taking 
and temporally remote. State v. Owens, 20 
S.W.3d 634, 2000 Tenn. LEXIS 344 (Tenn. 
2000). 

While the evidence was for the most part 
circumstantial, it was clearly sufficient to sup- 
port the jury’s finding of guilt of both murder 
and robbery where it established the following: 
(1) The victim was working at the front desk of 
a hotel when two men demanded money and 
then shot him, ultimately killing him; (2) De- 
fendant was observed inside a room of the hotel 
with a gun on the night prior to the shooting, 
and was in and out of that room throughout the 
night and early morning; (3) Defendant and 
co-defendant were seen running from the hotel 
lobby close to the time that the victim was shot, 
carrying a bin matching the description of that 
used to hold money in the hotel safe; (4) Defen- 
dant made incriminating statements to two 
different people, claiming that he shot someone 
inside the hotel; and (5) The register tape from 
the hotel cash register showed the “no sale” 
button was pushed right before the victim’s call 
to 9-1-1. State v. Bough, 152 S.W.3d 453, 2004 
Tenn. LEXIS 910 (Tenn. 2004), rehearing de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 1069 
(Tenn. 2004). 

Evidence was sufficient to sustain defen- 
dant’s conviction for aggravated robbery where 
defendant, armed with a handgun, demanded 
that the victims “lay things out,” and someone 
in defendant’s group took the items that the 
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victims surrendered. That the evidence was 
controverted at trial was not fatal to the state’s 
case; the jury chose to accredit that evidence. 
State v. Summers, 159 S.W.3d 586, 2004 Tenn. 
Crim. App. LEXIS 788 (Tenn. Crim. App. 2004), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
26 (Tenn. Jan. 18, 2005). 

Court of criminal appeals erred by modifying 
defendant’s conviction from robbery in violation 
of T.C.A. § 39-13-401(a) to theft based on the 
victim’s testimony that he did not see a weapon, 
as the jury could reasonably infer the victim 
was placed in fear based on evidence that 
defendant threatened to shoot and he reached 
for his pocket or belt; evidence was sufficient to 
sustain defendant’s conviction for robbery. 
State v. Dotson, 254 S.W.3d 378, 2008 Tenn. 
LEXIS 277 (Tenn. Apr. 28, 2008). 

Appellant’s premeditated first degree murder 
and felony murder convictions were affirmed 
because the State presented extensive evidence 
at trial establishing appellant’s guilt and cor- 
roborating the accomplice’s testimony; the 
medical examiner confirmed the accomplice’s 
testimony regarding the victims’ injuries and 
the manner in which they were killed. State v. 
Jones, — S.W.38d —, 2013 Tenn. Crim. App. 
LEXIS 345 (Tenn. Crim. App. Apr. 18, 2013), 
rev'd, 450 S.W.3d 866, 2014 Tenn. LEXIS 669 
(Tenn. Sept. 25, 2014). 

In a death penalty case, the evidence was 
sufficient to sustain defendant’s first degree 
and felony murder convictions because defen- 
dant used weapons, including a knife and rope, 
upon unarmed victims who were particularly 
vulnerable because of their ages. Defendant 
killed one victim because she had seen his face, 
and defendant’s robbery of the money, credit 
cards, and jewelry indicated another motive for 
the murders. State v. Jones, 450 S.W.3d 866, 
2014 Tenn. LEXIS 669 (Tenn. Sept. 25, 2014). 

Evidence was sufficient to support convic- 
tions for aggravated robbery because, even 
though no money was taken from:a store em- 
ployee personally, a clerk operating a cash 
register was considered the “owner” of property 
for purposes of aggravated robbery. Moreover, 
defendant was apprehended a few blocks from 
the store wearing a torn t-shirt, the victim’s 
wallet and store receipts were found near de- 
fendant, the victim identified defendant as the 
perpetrator, and a clothing fragment found in 
the store’s parking lot matched the hole in 
defendant’s t-shirt. State v. Minter, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 86 (Tenn. 
Crim. App. Feb. 8, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 439 (Tenn. June 
24, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery where 
it showed that he pushed his way into the 
victim’s apartment while holding what the vic- 
tim believed was a pistol, held the victim down, 
put the gun to the victim’s head, demanded 
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drugs and money, instructed his accomplice to 
take two laptop computers, and took $100 from 
the victim’s wallet. Defendant drove a van with 
his accomplice and the computers to another 
apartment complex and took the computers out 
of the van, and his fingerprint was found on the 
power cord of one of the stolen computers. State 
v. Wisdom, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 172 (Tenn. Crim. App. Mar. 8, 2016). 

Evidence was sufficient to sustain a convic- 
tion for aggravated robbery and attempted ag- 
gravated robbery because defendant was iden- 
tified by the victims in a photographic lineup 
and in court, even though defendant had a very 
different appearance during the trial. The vic- 
tims testified to the same general sequence of 
events relating to crimes that were committed 
against them during an attempt to purchase 
marijuana, with minor discrepancies. State v. 
Clayton, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 373 (Tenn. Crim. App. May 18, 2016). 

Rational trier of fact could have found that 
the defendants were the perpetrators of the 
crimes charged, including robbery and aggra- 
vated robbery; certain victims identified defen- 
dants as the perpetrators, plus on the top of 
kitchen cabinets where defendants were ar- 
rested, police found one of the guns that fired 
eight bullets at the crime scene. State v. Pirtle, 
— 8.W.3d —, 2016 Tenn. Crim. App. LEXIS 536 
(Tenn. Crim. App. July 22, 2016), appeal de- 
nied, — S.W.38d —, 2016 Tenn. LEXIS 902 
(Tenn. Nov. 22, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of robbery; by simultane- 
ously taking the gun and pointing it at the 
victim, fear or violence to complete the taking 
was used. State v. Pirtle, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 536 (Tenn. Crim. App. 
July 22, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 902 (Tenn. Nov. 22, 2016). 

Evidence was sufficient to support defen- 
dant’s robbery conviction where it showed that 
he put the victim in fear of injury if he resisted 
the demand for his wallet, defendant wanted 
the money from the victim to satisfy a debt to 
someone, and he took the victim’s driver’s li- 
cense, social security card, and a dollar bill and 
did not return them. State v. Fisk, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 560 (Tenn. Crim. 
App. Aug. 2, 2016). 

Evidence was sufficient to convict defendant 
of robbery because, at trial, the victim was 
honest that he could not recall the person who 
robbed him over three years prior; the jury 
heard the victim’s description of the robber and 
the fact that the victim was able to make an 
identification from a photographic lineup only 
15 days after the robbery; the victim testified 
that he was 80 percent certain that the person 
he selected from the photographic lineup was 
the person who robbed him; the victim was also 
able to identify defendant at the preliminary 
hearing one month after the robbery; and de- 
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fendant was found in possession of the victim’s 
car key and GPS unit. State v. Jones, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 681 (Tenn. 
Crim. App. Sept. 12, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 973 (Tenn. Dec. 
15, 2016). 

There was evidence showing that a robbery 
occurred, and therefore the evidence was suffi- 
cient to support defendant’s conviction of espe- 
cially aggravated robbery, where the jury could 
have found defendant guilty based on his own 
conduct or that of his codefendants, as defen- 
dant admitted he shot the victim in the head, 
one codefendant’s statements showed that de- 
fendant participated in the robbery, and the 
other codefendant’s testimony established that 
defendant admitted he had shot the victim and 
shared in the proceeds from the robbery. State 
v. Tull-Morales, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 698 (Tenn. Crim. App. Sept. 19, 
2016). 

State presented sufficient evidence of iden- 
tity to support defendant’s convictions of aggra- 
vated robbery because the evidence showed 
that defendant ordered the victims to the 
ground at gunpoint and demanded their wal- 
lets and cell phones, he threatened to kill the 
victims, he attempted to sell both cells phones, 
he used one victim’s credit cards, he deposed of 
the victims’ property in his garbage can, a gun 
matching the description provided by the vic- 
tims was found in defendant’s residence, and 
the victim’s identified defendant in a photo- 
graphic lineup. State v. Wilkerson, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 837 (Tenn. 
Crim. App. Nov. 7, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery where 
it showed that defendant approached the vic- 
tims from behind a car and, while pointing a 
gray and black handgun at them, demanded 
their belongings, the victims identified defen- 
dant as the perpetrator in a photographic 
lineup, and defendant was arrested after offi- 
cers found him hiding in an attic with a gun 
matching the description of the gun used in the 
robbery. State v. Taylor, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 40 (Tenn. Crim. App. 
Jan. 20, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 339 (Tenn. May 22, 2017). 

Sufficient evidence supported defendant’s 
conviction for first degree murder in the perpe- 
tration of or attempt to perpetrate a robbery 
because there was sufficient independent evi- 
dence to corroborate his confessions to his 
friend and the victim’s mother and substantial 
independent evidence the confessions were 
trustworthy; defendant’s confession to the 
mother corroborated evidence that the victim 
had been shot in the hand, and the friend’s 
statements matched the mother’s statement. 
State v. Bass, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 60 (Tenn. Crim. App. Jan. 27, 
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2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 343 (Tenn. May 22, 2017). 

There was sufficient evidence to support de- 
fendant’s conviction for first degree murder in 
the perpetration of or attempt to perpetrate a 
robbery because defendant called the victim 
several times around the time of his death, he 
admitted to seeing the victim the night of the 
indicent, and he gave several inconsistent 
statements to the police to the police about his 
location and activities that night. State v. Bass, 
— $.W.3d —, 2017 Tenn. Crim. App. LEXIS 60 
(Tenn. Crim. App. Jan. 27, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 343 
(Tenn. May 22, 2017). 

Evidence was sufficient to convict defendant 
of first degree murder committed during the 
perpetration of an attempted robbery as the 
underlying felony of attempted robbery and the 
killing were part of a continuous transaction 
with no break in the chain of events, and the 
killing was committed in pursuance of the at- 
tempted robbery because defendant and co- 
defendant decided to commit a robbery on the 
night of the offense; although defendant 
claimed that he became scared and attempted 
to retreat from the robbery, and that the gun 
unintentionally discharged, a firearms expert 
testified that at least five pounds of pressure 
had to be applied to the trigger for the gun to 
discharge; and the victim was shot once and 
later died from his wound. State v. Johnson, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 173 
(Tenn. Crim. App. Mar. 8, 2017). 

Evidence was sufficient to support defen- 
dant’s robbery conviction because the victim 
repeatedly testified that she was terrified and 
in fear of her life during her ordeal, even 
though defendant did not use a weapon or 
threaten to harm her, as defendant had just 
raped her at least twice and had tried to rape 
her a third time. State v. Batts, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 228 (Tenn. Crim. 
App. Mar. 27, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 441 (Tenn. July 20, 
2017). 

Evidence was sufficient to support defen- 
dant’s attempted especially aggravated robbery 
conviction because the State provided adequate 
corroboration of the accomplice’s testimony, in- 
cluding a witness’s identification of defendant 
as the man in the car driven by the accomplice, 
defendant’s shorts collected by the police were 
consistent with the witness’s description of the 
suspect’s clothing and they contained blood and 
gunshot residue, defendant admitted that he 
bought marijuana from the victim, and damage 
to the victim’s home was consistent with a 
struggle having occurred. State v. Cosper, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 371 
(Tenn. Crim. App. May 12, 2017). 

Evidence at defendant’s trial was sufficient 
because, viewing all reasonable inferences in 
favor of the State, the evidence showed defen- 
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dant murdered a victim during an attempted 
especially aggravated robbery. State v. Greer, 
—§$.W.3d —, 2017 Tenn. Crim. App. LEXIS 406 
(Tenn. Crim. App. May 17, 2017). 

Three witnesses plus the victim identified 
defendant as the individual who approached 
the victim in a home and asked him to go 
outside, and once outside, a group of men 
surrounded the victim and forced him to the 
ground while others took his boots and cash; a 
rational jury could have found that defendant 
facilitated the robbery of the victim, for pur- 
poses of T.C.A. §§ 39-13-401(a), 39-11-403(a). 
State v. Shane, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 419 (Tenn. Crim. App. May 19, 
2017). 

Evidence was sufficient to support defen- 
dant’s robbery conviction because the victim 
testified that she was scared, she was afraid of 
defendant and of what the two other people 
with defendant in the car might do, and after 
defendant ripped the strap from the victim’s 
purse, she screamed for help and ran away 
from him. State v. Ketchum, — $.W.3d —, 2017 
Tenn. Crim. App. LEXIS 427 (Tenn. Crim. App. 
May 28, 2017). 

Evidence was sufficient to prove defendant’s 
identity as the perpetrator of an aggravated 
robbery because, although the victim was un- 
able to identify defendant from a photographic 
array prior to trial, the victim identified defen- 
dant in court as the perpetrator, while the 
victim of an affiliated robbery identified defen- 
dant from a photographic array as well as in 
court. As was its province, it was apparent that 
the jury accredited the identifications of defen- 
dant by the victims. State v. Robinson, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 522 
(Tenn. Crim. App. June 20, 2017). 

Sufficient evidence supported defendants’ 
robbery convictions because (1) the evidence 
showed the victim was threatened contempora- 
neously with a taking, (2) the victim’s state- 
ment that the taking would have occurred 
despite the threat did not defeat a conviction, 
and (3) defendants acted in concert with one 
another when one tried to distract the victim 
while the other two stole property, which all 
three put in their pockets. State v. Spencer, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 551 
(Tenn. Crim. App. June 28, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 765 
(Tenn. Nov. 16, 2017). 

It was only after the victim escaped that 
defendant took control of the vehicle and drove 
away with the lawnmower, thus completing the 
robbery, and the restraint of the victim did 
substantially interfere with his liberty and was 
not incidental to the robbery, such that defen- 
dant’s convictions for especially aggravated 
kidnapping under T.C.A. § 39-13-305(a)(1) and 
robbery under T.C.A. § 39-13-401(a) did not 
violate due process. State v. Greca, — S.W.3d 
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—, 2017 Tenn. Crim. App. LEXIS 1015 (Tenn. 
Crim. App. Dec. 7, 2017)., 

Trial court properly convicted defendant of 
felony murder and attempted especially aggra- 
vated robbery because even if the jury surmised 
that a co-defendant fired the fatal shot, the jury 
was instructed on criminal responsibility and 
could have determined that defendant aided 
the co-defendant’s commission of the robbery 
with the intent to promote, assist, or benefit in 
the proceeds of the offense and defendant’s 
flight to Alabama and resisting arrest when he 
was finally apprehended could be considered as 
circumstantial evidence of guilt. State v. Nes- 
bit, — S.W.3d —, 2017 Tenn. Crim. App. LEXIS 
1019 (Tenn. Crim. App. Dec. 8, 2017). 

Evidence was sufficient to convict defendant 
of felony murder in perpetration of a robbery as 
defendant took the victim’s property by vio- 
lence and put the victim in fear because he 
came onto the victim’s porch and struck him 
with a metal stick with a ball on the end of it; 
defendant forced the victim back into the resi- 
dence and onto the floor, where he continued to 
hit the victim; the victim later died from a heart 
attack induced from his injuries and the stress 
of the attack; and, even if the jury credited 
defendant’s testimony that he initially struck 
the victim to defend another person, the jury 
clearly concluded that defendant’s continued 
assault on the victim, which resulted in the 
victim’s death, was not in defense of another 
person. State v. Keene, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 25 (Tenn. Crim. App. Jan. 
12, 2018). 

Evidence supported defendant’s convictions 
for aggravated rape, aggravated robbery, ag- 
gravated burglary, and possession of a firearm 
with the intent to go armed during the commis- 
sion of a dangerous felony because the victim 
identified defendant, officers recovered the vic- 
tim’s scarf from the apartment where defen- 
dant was staying and recovered a gun and a 
cellular phone which the victim recognized as 
similar to the ones possessed by defendant 
during the attack, and DNA consistent with the 
victim’s DNA was found on swabs taken from 
defendant. State v. Peterson, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 194 (Tenn. Crim. App. 
Mar. 15, 2018). 

Evidence was sufficient to establish defen- 
dant’s identity as the perpetrator because the 
victim identified defendant as the perpetrator 
in both a photographic line-up following the 
offenses and at trial; the victim stated that she 
recognized defendant as the perpetrator by his 
eyes, and she identified a photograph of the gun 
that defendant possessed during the attack. 
State v. Peterson, — S.W3d —, 2018 Tenn. 
Crim. App. LEXIS 227 (Tenn. Crim. App. Mar. 
15, 2018). 

Evidence was sufficient to sustain defen- 
dant’s conviction for felony murder because a 
jury could have inferred that defendant had the 
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intent to commit a robbery prior to, or concur- 
rent with, the killing of the victim based on his 
own conduct or the conduct of his accomplices, 
for which he was criminally responsible; defen- 
dant admitted he planned to rob the victim, he 
provided the gun used in the offense, he par- 
ticipated in the robbery, and he fled in the 
victim’s car after the victim was shot. State v. 
Collins, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 295 (Tenn. Crim. App. Apr. 18, 2018). 


12. —Insufficient. 

Trial court plainly erred by instructing the 
jury on aggravated sexual battery as a lesser 
included offense of rape of a child because it 
was not a lesser included offense as a result of 
the amendment to T.C.A. § 40-18-110, defen- 
dant had not agreed to an amended indictment, 
and because the evidence was insufficient to 
prove the lesser-included offense of child abuse, 
as there was no proof that the victim suffered 
actual injury from defendant touching his penis 
to her vagina, and therefore defendant’s convic- 
tion of aggravated sexual battery was vacated. 
State v. Corbitt, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 517 (Tenn. Crim. App. July 19, 
2016). 

Victim stated that she was cut on her finger 
and on her head during the robbery, and while 
defendant argued that he was not armed dur- 
ing the offense and was therefore guilty of only 
simple robbery, it was within the province of 
the jury to accredit the testimony of the victim 
and witness and find defendant guilty of aggra- 
vated robbery. State v. Agnew, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 236 (Tenn. Crim. 
App. Mar. 30, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 487 (Tenn. Aug. 18, 
2017). 


13. Sentencing. 

Defendant’s prior conviction in Tennessee of 
facilitation of armed robbery constituted a vio- 
lent felony for purposes of the Armed Career 
Criminal Act, 18 U.S.C. § 924(e). United States 
v. Nance, 481 F.3d 882, 2007 FED App. 126P, 
2007 U.S. App. LEXIS 8000 (6th Cir. Tenn. 
2007), rehearing denied, — F.3d —, — FED 
App. —, 2007 U.S. App. LEXIS 20455 (6th Cir. 
Aug. 2, 2007), cert. denied, 169 L. Ed. 2d 532, 
128 S. Ct. 680, 552 U.S. 1052, 2007 U.S. LEXIS 
12533 (2007). 

Five year sentence, one year beyond the 
minimum under T.C.A. § 40-35-112(b)(4) for 
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facilitation of robbery under T.C.A. §§ 39-13- 
401(a), 39-11-403(a) was proper; the trial court 
properly considered the factors under T.C.A. 
§ 40-35-210(b) and applied enhancement fac- 
tors under T.C.A. § 40-35-114(1), (8), (13)(C) 
related to defendant’s criminal history, his fail- 
ure to comply with conditions of a sentence 
involving release into the community, and the 
fact that he was released on federal probation 
at the time he committed the offense. State v. 
Shane, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. May 19, 2017). 

Defendant’s seven-year sentence for robbery 
was not excessive because it was within the 
sentence range for a Range II multiple offender 
and the presentence report supported the trial 
court’s application of an enhancement factor for 
defendant’s history of criminal convictions. 
State v. Ketchum, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 427 (Tenn. Crim. App. May 
23, 2017). 

Because both of defendant’s prior convictions 
for attempted robbery and facilitation of first 
degree murder, under T.C.A. §§ 39-11-117, 39- 
11-403(a), 39-11-402(2), 39-12-101, 39-13-401, 
included an element of actual or threatened 
bodily injury or serious bodily injury, the trial 
court properly considered them to be separate 
convictions and found that defendant was a 
Range II multiple offender under T.C.A. § 40- 
35-106. State v. Theus, —S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 613 (Tenn. Crim. App. July 
12, 2017), appeal denied, — S.W.38d —, 2017 
Tenn. LEXIS 794 (Tenn. Nov. 16, 2017). 

In a case in which defendant pled guilty to 
one count of robbery and two counts of assault, 
and received a total effective sentence of eight 
years, 11 months and 29 days, the trial court 
did not abuse its discretion by imposing a 
sentence of confinement because, although de- 
fendant received a sentence of less than 10 
years, he was sentenced as a Range II, multiple 
offender and, thus, he was not a favorable 
candidate for probation; defendant was not 
eligible for community corrections as he was 
convicted of the felony offense of robbery, a 
crime against the person; defendant had prior 
probation and community corrections sen- 
tences revoked; and defendant’s criminal re- 
cord and the seriousness of the offense sup- 
ported a sentence of confinement. State v. 
Churchwell, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 722 (Tenn. Crim. App. Aug. 15, 
2017). 


(a) Aggravated robbery is robbery as defined in § 39-13-401: 
(1) Accomplished with a deadly weapon or by display of any article used 
or fashioned to lead the victim to reasonably believe it to be a deadly weapon; 


or 


(2) Where the victim suffers serious bodily injury. 
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(b) Aggravated robbery is a Class B felony. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section defines the offense of aggravated rob- 
bery as a robbery committed under one of two 
circumstances: either (1) accomplished with a 
deadly weapon or an article the victim reason- 
ably believes to be a deadly weapon; or (2) 
where the victim is seriously injured. If a 
deadly weapon is used in a robbery and the 
victim suffers serious bodily injury, the offense 
is an especially aggravated robbery pursuant to 
§ 39-13-4038. 


Compiler’s Notes. 
The sentencing commission terminated June 


30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Immediate revocation of bail for certain of- 
fenses, § 40-11-1138. 
Penalty for Class B felony, § 40-35-111. 
Transfer from juvenile court, § 37-1-134. 


Law Reviews. 

Criminal Law — State v. Carson: A Mis- 
guided Attempt to Retain the Natural and 
Probable Consequence Doctrine of Accomplice 
Liability Under the Current Tennessee Code, 
29 U. Mem. L. Rev. 273 (1998). 


NOTES TO DECISIONS 


Analysis 


. Serious Bodily Injury. 
Use of Deadly Weapon. 
—Enhancement Factors. 
Indictment. 

Proper Unit of Prosecution. 
. Multiple Offenses. 

. Lesser Included Offense. 
. Solicitation of Offense. 

. Conspiracy. 

10. Evidence. 

11. —Sufficient. 

12. —Insufficient. 

13. —Identity. 

14. Jury Instructions. 

15. Sentencing. 

16. Parole Eligibility. 

17. Elements. 


OONRKHAIPWNYH 


1. Serious Bodily Injury. 

Convictions of especially aggravated robbery, 
T.C.A. § 39-13-403(a)(1), (2), were vacated be- 
cause there was insufficient proof that the 
victim’s gunshot wound was a serious bodily 
injury; serious bodily injury was not estab- 
lished under T.C.A. § 39-11-106(a)(34)(B)-(E) 
because there was no evidence that the injury 
involved a loss of consciousness, no proof that 
the victim suffered extreme physical pain, and 
nothing supported an inference that the injury 
involved protracted or obvious disfigurement, 
or protracted loss or substantial impairment of 
a function of a bodily member, organ, or mental 
faculty. Finally, serious bodily injury was not 
established under § 39-11-106(a)(34)(A) be- 
cause courts had to look to the injury that 
occurred rather than the injury that could have 
occurred or the manner in which it occurred. 
State v. Farmer, 380 S.W.3d 96, 2012 Tenn. 
LEXIS 513 (Tenn. Aug. 22, 2012). 


2. Use of Deadly Weapon. 
Record demonstrated that elements of both of 


the offenses of aggravated rape and aggravated 
robbery occurred in county where force and 
coercion were used by appellants to obtain 
entry into victim’s vehicle and take her away; 
with regard to the offense of aggravated rob- 
bery, appellant entered the vehicle with a 
deadly weapon, and with regard to the offense 
of aggravated rape, the force and coercion be- 
gan, and in addition, appellants aided and 
abetted each other and used force, in beginning 
series of offenses in county. State v. Davis, 872 
S.W.2d 950, 1993 Tenn. Crim. App. LEXIS 347 
(Tenn. Crim. App. 1993), appeal denied, — 
S.W.2d —, 1993 Tenn. LEXIS 322 (Tenn. Sept. 
7, 1993), appeal denied, Tipton v. State, — 
S.W.2d —, 1993 Tenn. LEXIS 323 (Tenn. Sept. 
7, 1993). 

Testimony of victim, as corroborated by her 
statements to medical personnel and to the 
police, clearly support the verdict of guilty of 
aggravated robbery and aggravated rape 
against appellant; when shown a photo array 
which included the appellant, she clearly iden- 
tified the appellant as her second assailant, and 
although no other witnesses identified appel- 
lant as being with the victim during any of the 
incidents, the testimony of the victim was 
clearly sufficient to convict the appellant. State 
v. Davis, 872 S.W.2d 950, 1993 Tenn. Crim. App. 
LEXIS 347 (Tenn. Crim. App. 1993), appeal 
denied, — S.W.2d —, 1993 Tenn. LEXIS 322 
(Tenn. Sept. 7, 1993), appeal denied, Tipton v. 
State, — S.W.2d —, 1993 Tenn. LEXIS 323 
(Tenn. Sept. 7, 1993). 


3. —Enhancement Factors. 

The offense of aggravated robbery necessar- 
ily entails a high risk to human life and a 
potential for great bodily harm, thus, the trial 
court’s application of such enhancement factors 
in sentencing was error. State v. Claybrooks, 
910 S.W.2d 868, 1994 Tenn. Crim. App. LEXIS 
738 (Tenn. Crim. App. 1994). 
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Trial court properly sentenced defendant, a 
Range II, multiple offender, to 15 years of 
imprisonment for aggravated robbery because 
the sentence was within the statutory range, 
the trial court carefully considered the argu- 
ments of the parties, the evidence presented at 
the sentencing hearing, and the statutory fac- 
tors that defendant had three prior felony con- 
victions for aggravated robbery and had been 
on probation for the second offense at the time 
he committed the third, his actions were moti- 
vated by a desire to buy more drugs, he was not 
a candidate for alternative sentencing, he was 
the leader of two actors in the commission of 
the aggravated robbery at issue, and he did not 
establish that the sentence was improper. State 
v. Roberts, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 139 (Tenn. Crim. App. Feb. 28, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
378 (Tenn. June 7, 2017). 


4, Indictment. 

Because aggravated or attempted aggravated 
robbery is not classified as an offense based 
upon its perpetration against certain classes of 
individuals, such as police officers or children 
under a specified age, the indictment was not 
defective merely for failing to identify the vic- 
tim. State v. Clark, 2 S.W.3d 233, 1998 Tenn. 
Crim. App. LEXIS 1153 (Tenn. Crim. App. 
1998). 

Where defendant was convicted of two counts 
of aggravated robbery in violation of T.C.A. 
§ 39-13-401(a) and two counts of robbery in 
violation of T.C.A. § 39-13-402(a)(1), (2), trial 
court reversibly erred by consolidating the in- 
dictments, as the multiple charges and testi- 
mony inevitably hung in the backdrop as each 
particular offense was presented to the jury; it 
was unlikely that the jury examined each 
charge on its own proof. State v. Dotson, 254 
S.W.3d 378, 2008 Tenn. LEXIS 277 (Tenn. Apr. 
28, 2008). 


5. Proper Unit of Prosecution. 

The proper unit of prosecution for aggravated 
robbery in Tennessee is the number of thefts 
rather than the number of victims, because the 
language of the robbery statute does not clearly 
and unambiguously designate the number of 
victims as the proper unit of prosecution. State 
v. Franklin, 130 S.W.3d 789, 2003 Tenn. Crim. 
App. LEXIS 568 (Tenn. Crim. App. 2003), ap- 
peal denied, State v. Sandridge, — S.W.3d — 
2003 Tenn. LEXIS 1302 (Tenn. Dec. 22, 2003). 

Defendants’ convictions on two counts of ag- 
gravated robbery each violated double jeopardy 
principles, because the proper unit of prosecu- 
tion for aggravated robbery in Tennessee is the 
number of thefts rather than the number of 
victims; therefore, because defendants commit- 
ted a single theft, albeit in the presence of two 
persons, they each committed one aggravated 
robbery, not two. State v. Franklin, 130 S.W.3d 
789, 2003 Tenn. Crim. App. LEXIS 568 (Tenn. 
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Crim. App. 2003), appeal denied, State v. San- 
dridge, — S.W.3d —, 2003 Tenn. LEXIS 1302 
(Tenn. Dec. 22, 2003). 


6. Multiple Offenses. 

Court of criminal appeals erred in relying on 
Tenn. R. Crim. P. 8(a)(2) to dismiss an aggra- 
vated robbery charge because the two charges 
against defendant, aggravated robbery, T.C.A. 
§ 39-13-402(a), and initiating a false police 
report, T.C.A. § 39-16-502, were not part of the 
same criminal episode since they did not occur 
simultaneously or in close sequence and did not 
occur in the same place or in closely situated 
places; defendant initiated the false police re- 
port twelve hours after he allegedly robbed the 
victim, and the proof of the aggravated robbery 
did not necessarily involve, and was not inex- 
tricably connected to, the proof of initiation of a 
false report to a law enforcement officer. State 
v. Johnson, 342 S.W.3d 468, 2011 Tenn. LEXIS 
456 (Tenn. May 26, 2011). 


7. Lesser Included Offense. 

Theft is a lesser included offense of robbery 
and aggravated robbery. State v. Hayes, 7 
S.W.3d 52, 1999 Tenn. Crim. App. LEXIS 129 
(Tenn. Crim. App. 1999). 

Facilitation of robbery, under T.C.A. §§ 39- 
13-401 and 39-11-4038, is a lesser-included of- 
fense of aggravated robbery, because it is the 
facilitation of an offense which is lesser in- 
cluded because all its statutory elements are 
included in the statutory elements of aggra- 
vated robbery. State v. Allen, 69 S.W.3d 181, 
2002 Tenn. LEXIS 76 (Tenn. 2002). 

Failure to give a lesser-included offense in- 
struction on facilitation of robbery, where ag- 
gravated robbery was charged, was not harm- 
less error where the evidence that defendant 
shared accomplice’s intent to commit robbery 
was controverted and was not overwhelming. 
State v. Allen, 69 S.W.3d 181, 2002 Tenn. 
LEXIS 76 (Tenn. 2002). 

Categorical approach that was used to deter- 
mine the nature of prior felonies under the 
Armed Career Criminal Act, 18 U.S.C. 
§ 924(e), applied to defendant’s juvenile convic- 
tions; however, while his aggravated assault 
conviction and his involvement in several 
drive-by shootings constituted two offenses 
qualifying as violent felonies given the under- 


' lying facts and his admissions, neither his 


adjudication of delinquency based upon a plea 
to the charge of attempted robbery nor his 
adjudication of delinquency based upon a 
charge of aggravated assault could be used as a 
third qualifying conviction for sentencing en- 
hancement purposes. United States v. Wells, 
473 F.3d 640, 2007 FED App. 8P, 2007 U.S. App. 
LEXIS 360 (6th Cir. Tenn. 2007). 


8. Solicitation of Offense. 
As a matter of law, solicitation to commit 
aggravated robbery under Tennessee law is a 
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crime of violence for purposes of establishing 
career offender status under the federal sen- 
tencing guidelines. United States v. Walker, 
181 F.3d 774, 1999 FED App. 228P, 1999 U.S. 
App. LEXIS 13692 (6th Cir. Tenn. 1999), cert. 
denied, 528 U.S. 980, 120 S. Ct. 435, 145 L. Ed. 
2d 340, 1999 U.S. LEXIS 7328 (1999). 


9. Conspiracy. 

The record supported a finding that the de- 
fendant was guilty of conspiracy to commit 
aggravated robbery where the defendant and 
codefendant admitted calling the victim from a 
pay phone prior to the commission of the crime 
in order to determine whether the victim was 
home, and the defendant possessed a tire iron 
when entering the victim’s residence, implying 
that the defendant anticipated a confrontation. 
State v. Price, 46 S.W.3d 785, 2000 Tenn. Crim. 
App. LEXIS 597 (Tenn. Crim. App. 2000), re- 
view or rehearing denied, — S.W.3d —, 2001 
Tenn. LEXIS 146 (Tenn. Feb. 26, 2001). 


10. Evidence. 

Successor judge, who heard only defendant’s 
motion for a new trial after his appointment 
under Tenn. R. Crim. P. 25(b)(1), could not 
properly act as a thirteenth juror in this case 
because credibility was an overriding issue. 
The validity of defendant’s convictions for ag- 
gravated robbery, aggravated assault, and ag- 
gravated burglary depended upon the credibil- 
ity determinations by the jury and ultimately 
the judge, acting as a thirteenth juror; other 
than the victims’ own statements, no one pro- 
vided any independent knowledge of what was 
taken from the victims, that it was taken at 
gunpoint, or that defendant entered the resi- 
dence forcibly. State v. Ellis, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 262 (Tenn. Crim. App. 
Mar. 22, 2013), rev'd, 453 S.W.3d 889, 2015 
Tenn. LEXIS 5 (Tenn. Jan. 13, 2015). 

Erroneous admission of two other rapes and 
robberies was not harmless because the evi- 
dence more probably than not affected the 
outcome of the trial; the evidence connecting 
defendant to the offenses against the victim 
primarily consisted of the victim’s testimony, no 
forensic evidence tied defendant to the offenses, 
and the improperly admitted evidence was ex- 
tremely prejudicial in that it was detailed and 
involved the same offenses for which defendant 
was on trial. State v. Peterson, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 227 (Tenn. Crim. 
App. Mar. 15, 2018). 

Erroneous admission of two other rapes and 
robberies was not harmless because the evi- 
dence more probably than not affected the 
outcome of the trial; the evidence connecting 
defendant to the offenses against the victim 
primarily consisted of the victim’s testimony, no 
forensic evidence tied defendant to the offenses, 
and the improperly admitted evidence was ex- 
tremely prejudicial in that it was detailed and 
involved the same offenses for which defendant 
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was on trial. State v. Peterson, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 227 (Tenn. Crim. 
App. Mar. 15, 2018). 


11. —Sufficient. 

Elements necessary to support a conviction 
for aggravated robbery were established by the 
victim’s testimony that while accompanying 
defendant on a test drive of an automobile, he 
had driven him to a church, had presented a 
weapon which frightened him, and had driven 
away in the automobile. State v. King, 905 
S.W.2d 207, 1995 Tenn. Crim. App. LEXIS 77 
(Tenn. Crim. App. 1995), overruled, State v. 
Williams, 977 S.W.2d 101, 1998 Tenn. LEXIS 
512 (Tenn. 1998). 

Evidence amply supported finding that de- 
fendant’s conduct was the proximate cause of 
the victim’s injuries where the victim fell when 
she quickly exited her house to scream for help, 
an action that was normal and instinctive un- 
der the circumstances. State v. Echols, 919 
S.W.2d 634, 1995 Tenn. Crim. App. LEXIS 746 
(Tenn. Crim. App. 1995). 

Evidence that defendant assaulted the victim 
in his bedroom for the purpose of both exercis- 
ing and obtaining control over the victim’s 
property that was in the same room was suffi- 
cient to find defendant guilty of aggravated 
robbery. State v. Nix, 922 S.W.2d 894, 1995 
Tenn. Crim. App. LEXIS 925 (Tenn. Crim. App. 
1995), appeal denied, — S.W.2d —, 1996 Tenn. 
LEXIS 337 (Tenn. May 6, 1996). 

The evidence was sufficient to find that de- 
fendant was guilty of aggravated robbery and 
facilitation of aggravated assault where defen- 
dant aided juvenile in the commission of the 
these offenses by driving the juvenile to the 
pharmacy where the juvenile committed aggra- 
vated robbery and then provided a means for 
the juvenile to escape by picking him up and 
driving him home. State v. Harris, 30 S.W.3d 
345, 1999 Tenn. Crim. App. LEXIS 1072 (Tenn. 
Crim. App. 1999). 

Evidence was sufficient to support defen- 
dants’ convictions, because the first defendant 
admitted to having been the driver in the 
robbery and an accomplice testified that the 
robbery had been the first defendant’s idea; and 
regarding the second defendant, the accom- 
plice’s testimony was sufficiently corroborated 
by witness identifications, proof that he pur- 
chased a car a few days after the robbery, and 
his presence at the first defendant’s wife’s resi- 
dence a few days later. State v. Franklin, 130 
S.W.3d 789, 2003 Tenn. Crim. App. LEXIS 568 
(Tenn. Crim. App. 2003), appeal denied, State v. 
Sandridge, — S.W.3d —, 2003 Tenn. LEXIS 
1302 (Tenn. Dec. 22, 2003). 

Evidence was sufficient to support defen- 
dant’s aggravated robbery conviction, where 
defendant shot and killed his landlord and stole 
money from him. State v. Winters, 137 S.W.3d 
641, 2003 Tenn. Crim. App. LEXIS 944 (Tenn. 
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Crim. App. 2003), appeal denied, — S.W.3d —, 
2004 Tenn. LEXIS 298 (Tenn. Mar. 22, 2004). 

Evidence was sufficient to sustain defen- 
dant’s conviction for aggravated robbery where 
defendant, armed with a handgun, demanded 
that the victims “lay things out,” and someone 
in defendant’s group took the items that the 
victims surrendered. That the evidence was 
controverted at trial was not fatal to the state’s 
case; the jury chose to accredit that evidence. 
State v. Summers, 159 S.W.3d 586, 2004 Tenn. 
Crim. App. LEXIS 788 (Tenn. Crim. App. 2004), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
26 (Tenn. Jan. 18, 2005). 

Evidence was sufficient to support convic- 
tions for aggravated robbery because, even 
though no money was taken from a store em- 
ployee personally, a clerk operating a cash 
register was considered the “owner” of property 
for purposes of aggravated robbery. Moreover, 
defendant was apprehended a few blocks from 
the store wearing a torn t-shirt, the victim’s 
wallet and store receipts were found near de- 
fendant, the victim identified defendant as the 
perpetrator, and a clothing fragment found in 
the store’s parking lot matched the hole in 
defendant’s t-shirt. State v. Minter, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 86 (Tenn. 
Crim. App. Feb. 8, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 439 (Tenn. June 
24, 2016). 

Evidence was sufficient to support defen- 
dant’s aggravated robbery conviction given that 
defendant pointed a gun at the victims, took 
money and cellular telephones from them, and 
they gave their property to defendant because 
they were in fear of being shot. State v. Seiber, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 137 
(Tenn. Crim. App. Feb. 23, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 421 
(Tenn. June 23, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery where 
it showed that he pushed his way into the 
victim’s apartment while holding what the vic- 
tim believed was a pistol, held the victim down, 
put the gun to the victim’s head, demanded 
drugs and money, instructed his accomplice to 
take two laptop computers, and took $100 from 
the victim’s wallet. Defendant drove a van with 
his accomplice and the computers to another 
apartment complex and took the computers out 
of the van, and his fingerprint was found on the 
power cord of one of the stolen computers. State 
v. Wisdom, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 172 (Tenn. Crim. App. Mar. 8, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery where 
there was ample evidence for the jury to con- 
clude that the victim reasonably believed that 
defendant’s air pistol was real and therefore a 
deadly weapon. Defendant pointed the pistol at 
the victim and threatened to kill her, and the 
victim testified the gun looked real, that it 
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reminded her of a BB gun, she was scared 
defendant would hurt her son, and she dropped 
everything she was holding in order to protect 
herself. State v. Bailey, —S.W.3d—, 2016 Tenn. 
Crim. App. LEXIS 39 (Tenn. Crim. App. Jan. 11, 
2016). 

Evidence was sufficient to convict defendant 
of aggravated robbery because defendant, who 
was armed with a gun, and another individual 
approached the victim at his residence; defen- 
dant pointed the gun at the victim, hit him in 
the head with the gun, and ordered him to turn 
around; defendant then took $1200 in cash and 
the victim’s phone from his pockets; although 
the victim initially reported to the police a 
different name then defendant’s as the person 
who robbed him at gunpoint, both he and 
another witness identified defendant as the 
gunman from photographic lineups; and a de- 
tective explained that she thought the victim 
was confused about defendant’s name. State v. 
Key, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 199 (Tenn. Crim. App. Mar. 16, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery; the 
jury accredited the witness’s identification of 
defendant, and the jury was able to view the 
security camera footage, which showed defen- 
dant looking directly into the camera on several 
occasions, and thus the evidence was sufficient 
to establish defendant’s identity. State v. 
Thirkill, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 231 (Tenn. Crim. App. Mar. 29, 2016). 

Evidence that the victim identified defendant 
as one the perpetrators who exited a vehicle 
armed with guns and demanded defendant’s 
money, that the victim was almost certain that 
defendant was the perpetrator with the assault 
rifle who threatened to shoot him in the back 
because the victim did not have any money, and 
defendant’s admission that he was present 
when the robbery occurred was sufficient to 
support defendant’s conviction for aggravated 
robbery. State v. Grace, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 320 (Tenn. Crim. App. 
Apr. 29, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 649 (Tenn. Sept. 22, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated robbery and 
attempt to commit aggravated robbery where 
one victim identified defendant as the perpetra- 
tor at the scene of the robbery, both victims 
chased the reddish-color car from the scene of 
the robbery, and an officer identified defendant 
as the passenger in the reddish-color car who 
fled the scene of the traffic stop. State v. Jack- 
son, — S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
325 (Tenn. Crim. App. Apr. 29, 2016). 

Evidence was sufficient to convict defendant 
of aggravated robbery based on criminal re- 
sponsibility because the gas station cashier 
alerted the victim that someone was getting 
inside his car; when the victim approached his 
car, co-defendant, who had already closed the 


39-13-402 


driver’s side door, brandished a weapon, caus- 
ing the victim to retreat; co-defendant then 
drove away in the victim’s car; the theft of the 
victim’s car by violence occurred contemporane- 
ously with the taking of that automobile; co- 
defendant intended to use violence against the 
victim, if necessary, in order to take the victim’s 
car; defendant instructed co-defendant to get 
the car; and defendant was arrested driving the 
stolen vehicle, and he was accompanied by 
co-defendant. State v. Harris, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 331 (Tenn. Crim. 
App. May 3, 2016). 

Evidence was sufficient to sustain a convic- 
tion for aggravated robbery and attempted ag- 
gravated robbery because defendant was iden- 
tified by the victims in a photographic lineup 
and in court, even though defendant had a very 
different appearance during the trial. The vic- 
tims testified to the same general sequence of 
events relating to crimes that were committed 
against them during an attempt to purchase 
marijuana, with minor discrepancies. State v. 
Clayton, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 373 (Tenn. Crim. App. May 18, 2016). 

Evidence existed that reasonable minds 
could accept that defendant committed aggra- 
vated robbery because the victim testified that 
defendant pointed a pistol at her, she identified 
defendant in the video holding an object in his 
right hand as he approached her, and she 
identified the object as a pistol; an expert in the 
area of latent print identification and examina- 
tion determined that a print lifted from the 
cash drawer of the register was made by defen- 
dant’s left ring finger and no other. State v. 
Drummond, — 8.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 387 (Tenn. Crim. App. May 25, 
2016). 

Rational trier of fact could have found that 
defendant was guilty of facilitating the aggra- 
vated robbery, as he opened the back door of the 
store to allow an accomplice to enter and 
screamed, fell to the floor, and threw his wallet, 
cell phone, and car keys on the floor, effectively 
providing the accomplice with a means of es- 
cape. State v. Johnson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 485 (Tenn. Crim. App. July 
6, 2016). 

Evidence was sufficient to support defen- 
dant’s aggravated robbery conviction where the 
victim testified that defendant and his accom- 
plice passed the gun to each other twice, a 
witness testified that both defendant and his 
accomplice had guns during the robbery, and 
the evidence established that the accomplice 
used a gun during the robbery, and therefore 
the jury could have found him guilty as the 
principle offender or under a theory of criminal 
responsibility. State v. Doak, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 625 (Tenn. Crim. App. 
Aug. 22, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 880 (Tenn. Nov. 17, 2016). 
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Evidence supported defendant’s aggravated 
robbery conviction, given that, in addition to 
the victim’s identification’ of defendant, his fin- 
gerprint was found on the car where the sur- 
veillance video and testimony indicated that 
the robber had touched it, and defendant pro- 
vided a statement to police admitting his in- 
volvement in the robbery. State v. Booker, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 688 
(Tenn. Crim. App. Sept. 15, 2016). 

Evidence that the defendant pointed a gun at 
the terrified victim’s face and demanded her 
purse and cash, defendant got into the backseat 
of her vehicle and ordered her to take him 
somewhere to cash the money order, and de- 
manded and took at gunpoint from the victim 
her cell phone and driver’s license was suffi- 
cient to support defendant’s conviction for ag- 
gravated robbery. State v. Frazier, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 692 (Tenn. Crim. 
App. Sept. 16, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 943 (Tenn. Dec. 15, 
2016). 

Testimony of the victims and surveillance 
video footage of defendant holding the door 
while his accomplice plundered the cash regis- 
ter and defendant’s statement to police that 
there was a preconceived plan to rob the store 
and he knew the accomplice had a gun allowed 
the jury to conclude that defendant was a 
willing participant in the robbery and thus, the 
evidence was sufficient to support his convic- 
tion for aggravated robbery. State v. McKnight, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 696 
(Tenn. Crim. App. Sept. 19, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 975 
(Tenn. Dec. 14, 2016). 

Evidence was sufficient for the jury to find 
defendant guilty of the aggravated robbery of 
the victim under a theory of criminal responsi- 
bility. Defendant searched the victim’s pockets 
and took approximately $300 from the victim 
before fleeing with one of his companions while 
the gunman stayed behind long enough to fire 
gunshots in the air before fleeing himself. State 
v. Stepheny, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 748 (Tenn. Crim. App. Sept. 30, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 43 (Tenn. Jan. 20, 2017). 

Evidence defendant conspired with another 
to rob the victim, acted with the intent to rob 
the victim through the use of a deadly weapon, 
and was in possession of a firearm with the 
intent to go armed on a college campus sup- 
ported his convictions for aggravated robbery, 
conspiracy to commit aggravated robbery, and 
unlawful possession of a firearm on a college 
campus. State v. Spicer, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 814 (Tenn. Crim. App. 
Nov. 1, 2016). 

State presented sufficient evidence of iden- 
tity to support defendant’s convictions of aggra- 
vated robbery because the evidence showed 
that defendant ordered the victims to the 
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ground at gunpoint and demanded their wal- 
lets and cell phones, he threatened to kill the 
victims, he attempted to sell both cells phones, 
he used one victim’s credit cards, he deposed of 
the victims’ property in his garbage can, a gun 
matching the description provided by the vic- 
tims was found in defendant’s residence, and 
the victim’s identified defendant in a photo- 
graphic lineup. State v. Wilkerson, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 837 (Tenn. 
Crim. App. Nov. 7, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery where 
the victim identified defendant as one of the 
robbers in a pretrial photo lineup and again at 
trial, she testified she knew defendant prior to 
the robbery because he came into the store 
daily, and defendant’s fingerprint was found on 
one of the cigarette packs disturbed by the 
robbers. State v. Bowen, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 859 (Tenn. Crim. App. 
Nov. 15, 2016). 

There was enough evidence in the form of the 
victim’s and a witness’s testimonies, and the 
video and photographs from the security cam- 
era from which the jury could have determined 
that the testimony of codefendants, that defen- 
dant, who was the shortest, held the gun in the 
store, was sufficiently corroborated, and thus, 
to support defendant’s conviction for aggra- 
vated robbery. State v. Grant, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 912 (Tenn. Crim. 
App. Dec. 7, 2016). 

Post-conviction court properly denied defen- 
dant’s petition for relief because, even if trial 
counsel had retrieved the cell phone records of 
defendant and the victim, the records would 
have only corroborated their prior relationship 
and that the victim recovered his cell phone at 
some point during the night of the aggravated 
robbery and carjacking, defendant’s testimony 
was sufficient to establish that he took the 
victim’s property, which satisfied the elements 
of aggravated robbery, and even if trial counsel 
were deficient in failing to procure the cell 
phone records, such deficiency did not result in 
prejudice. Taylor v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 950 (Tenn. Crim. App. 
Dec. 28, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery where 
it showed that defendant approached the vic- 
tims from behind a car and, while pointing a 
gray and black handgun at them, demanded 
their belongings, the victims identified defen- 
dant as the perpetrator in a photographic 
lineup, and defendant was arrested after offi- 
cers found him hiding in an attic with a gun 
matching the description of the gun used in the 
robbery. State v. Taylor, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 40 (Tenn. Crim. App. 
Jan. 20, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 339 (Tenn. May 22, 2017). 
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Evidence was sufficient to convict defendant 
of aggravated robbery because the victim ad- 
vertised shoes for sale on the internet; defen- 
dant and the victim met to complete a sale in an 
alley behind a store; the victim got out of his car 
and opened the trunk; defendant and his friend 
walked to the back of the car; a witness with 
the victim could see defendant and his friend in 
the rearview mirror; defendant pointed a gun 
at the victim’s side, and he and his friend took 
four pairs of shoes from the victim’s trunk; and, 
although the victim and the witness were un- 
able to identify defendant from a photographic 
lineup, they both positively identified him in 
court as the robber with the gun. State v. 
Ridley, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 45 (Tenn. Crim. App. Jan. 24, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated robbery and 
aggravated burglary as either a principal of- 
fender or under a theory of criminal responsi- 
bility; defendant and her friend entered the 
victim’s apartment without her consent, defen- 
dant hit the victim on the head with a gun and 
demanded drugs, guns, and money, while the 
friend searched the apartment and took prop- 
erty, defendant was found with the victim’s 
wallet in her sleeve and a handgun on her 
person, and the victim positively identified de- 
fendant and her friend as the robbers. State v. 
Sullivan, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 85 (Tenn. Crim. App. Feb. 8, 2017). 

Evidence was sufficient to support defen- 
dant’s aggravated robbery conviction because 
the victim testified that he would not have 
pulled money out of his pocket after being 
commanded to do so had defendant not been 
holding a gun; defendant subsequently used 
the gun to knock the victim unconscious; and 
the taking was simultaneous with the use of 
violence as, inter alia, defendant held the gun 
in plain sight throughout his encounter with 
the victim, and hit the victim in the face with 
his gun. State v. Abraham, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 186 (Tenn. Crim. App. 
Mar. 13, 2017). 

Victim stated that she was cut on her finger 
and on her head during the robbery, and while 
defendant argued that he was not armed dur- 
ing the offense and was therefore guilty of only 
simple robbery, it was within the province of 
the jury to accredit the testimony of the victim 
and witness and find defendant guilty of aggra- 
vated robbery. State v. Agnew, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 236 (Tenn. Crim. 
App. Mar. 30, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 487 (Tenn. Aug. 18, 
2017). 

Evidence was sufficient to convict defendant 
of aggravated robbery as he was a participant 
in the crime because, when the victim and 
defendant arrived at co-defendant’s house, the 
victim noticed the would-be gunman standing 
in the driveway; when the victim was outside 
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preparing to make a phone call and leave, the 
gunman approached and ordered him to the 
ground, held him at gunpoint, and directed him 
not to look; the victim felt the gunman standing 
next to him and holding the gun against his 
head, while two other people moved around 
him and two different sized hands rummaged 
through his pockets and took his money; and, 
immediately after the robbery, the victim saw 
defendant with co-defendant and the gunman 
running away and giggling. State v. Morgan, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 279 
(Tenn. Crim. App. Apr. 13, 2017). 

Evidence was sufficient to convict defendant 
of aggravated robbery as he entered the vic- 
tim’s home brandishing a weapon; pointed the 
gun at her and told her that he would kill her if 
she moved; and, without the victim’s consent, 
took laptop computers and a guitar from her 
home, forced her into a bathroom, and left the 
victim’s home in her car. State v. Bertrand, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 338 
(Tenn. Crim. App. May 4, 2017), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 629 (Tenn. 
Sept. 21, 2017). 

Evidence was sufficient to convict defendant 
of aggravated burglary because the evidence 
showed that defendant broke into the victim’s 
apartment for the purpose of sexually assault- 
ing her and that he took the victim’s purse and 
phone as he exited the apartment after the 
sexual assault; the victim offered defendant her 
debit cards and money after he broke into her 
apartment and held her at knife-point without 
indicating what he wanted; and the victim 
mentioned those items to the armed intruder as 
a strategy to get defendant to leave her apart- 
ment, as she was in fear for her life, and not out 
of goodwill or charity. State v. Gwin, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 402 (Tenn. 
Crim. App. May 17, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 604 (Tenn. Sept. 
22, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of second-degree murder and 
attempted aggravated robbery because it 
showed that defendant and his friend accosted 
the victim outside the victim’s residence, defen- 
dant forced the victim to the ground at gun- 
point and rifled through his pockets before 
fleeing with his friend, a short time later while 
the victim and another man were driving 
around searching for the robbers defendant 
fired 14 gunshots from a semiautomatic hand- 
gun at the victim’s vehicle and struck the 
victim in the head, killing him. State v. Taylor, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 517 
(Tenn. Crim. App. June 16, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 652 
(Tenn. Oct. 6, 2017). 

Evidence was sufficient to convict defendant 
of aggravated robbery because defendant 
pulled out a gun and asked where the money 
was; scared and in a state of shock, the victim 
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replied that there was $100 in his car; defen- 
dant called for another person from a back 
room and told her to get the money from the 
victim’s car; when she returned with more than 
$100, defendant asked the victim why he had 
lied and instructed him to beg for his life before 
finally being allowed to leave; the robbery stat- 
ute did not require a taking; and defendant, via 
direction to the other person, asserted control 
over the victim’s property while placing the 
victim in fear and using a deadly weapon. State 
v. Granderson, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 586 (Tenn. Crim. App. July 5, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 827 (Tenn. Nov. 20, 2017). 

Evidence supported defendant’s aggravated 
robbery conviction under T.C.A. § 39-18- 
402(a)(1), given in part that defendant bran- 
dished a weapon and demanded the victim’s 
personal items, including Mexican currency, 
the victim identified defendant in a lineup, and 
when defendant was apprehended, he had 
Mexican currency on his person. State v. Farris, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 620 
(Tenn. Crim. App. July 12, 2017). . 

Evidence was sufficient to convict defendant 
of aggravated robbery because the victim was 
ambushed as he entered the motel room of the 
accomplice; defendant pointed a handgun at 
the victim and demanded that the victim give 
him everything he had; after initially attempt- 
ing to fight his way out of the room, the victim 
gave up after defendant struck him with the 
handgun; defendant and the accomplice stole 
the victim’s cash, cellular telephone, and wal- 
let; defendant was arrested a short time later in 
possession of a handgun and over $500 in cash; 
the State was free to prove that defendant 
accomplished the crime by violence; and point- 
ing a deadly weapon at the victim was sufficient 
proof of violence. State v. Hardy, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 615 (Tenn. Crim. 
App. July 13, 2017). 

Evidence was sufficient to support the second 
defendant’s aggravated robbery conviction be- 
cause both the victim and the witness identified 
him at trial, the victim testified that both 
defendants forcibly entered the motel room he 
rented for the witness and attacked him while 
holding guns, and the three left together taking 
his pants, wallet, $60, bank cards, truck, and 
work tools. State v. Thirkill, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 663 (Tenn. Crim. App. 
July 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 836 (Tenn. Nov. 20, 2017). 

Evidence that defendant and his co-defen- 
dant approached the victim in the driveway of 
his parent’s home, pointed a gun at his head 
and ordered him to the ground, they drove 
away in the victim’s car, they were appre- 
hended a short distance from the victim’s 
wrecked car, and defendant matched the vic- 
tim’s description of the perpetrator was suffi- 
cient to support defendant’s convictions for ag- 
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gravated robbery, carjacking, and possession of 
a firearm during the commission of a dangerous 
felony. State v. Perkins, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 677 (Tenn. Crim. App. 
Aug. 3, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 892 (Tenn. Dec. 6, 2017). 

Evidence was sufficient to convict defendant 
of criminally negligent homicide and two 
counts of attempted aggravated robbery be- 
cause defendant went to the apartment of the 
victim’s first son in search of drugs; he was 
wearing a black hoodie and a cap; the victim, 
his wife, and his second son left the apartment 
to go home, but, as they were leaving in their 
vehicle, three men wearing black hoodies ap- 
proached the vehicle to rob them; the victim’s 
sons recognized defendant as one of the three 
men as he was wearing the same clothing that 
he wore earlier to the apartment; the second 
son testified that defendant shot the victim; 
and the first son testified that he was 100% 
percent sure that defendant was the person he 
saw committing the robbery. State v. Gergish, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 705 
(Tenn. Crim. App. Aug. 11, 2017), appeal de- 
nied, — S.W.38d —, 2017 Tenn. LEXIS 857 
(Tenn. Dec. 6, 2017). 

Evidence was sufficient to support defen- 
dants’ convictions of aggravated rape, facilita- 
tion of aggravated rape, aggravated robbery, 
and especially aggravated robbery because it 
showed that not only did defendants both rape 
the victim, they did so absent any force or 
coercion from the co-defendant, they joined 
their co-defendants in taking cell phones, TVs, 
and a laptop from the victims, although the 
co-defendant wielded a gun during the crimes it 
was never turned on defendants, and the co- 
defendant’s threats of violence were directed 
solely at the victims. State v. Denton, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 743 (Tenn. 
Crim. App. Aug. 21, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 856 (Tenn. Dec. 8, 
2017). 

Evidence was sufficient to convict defendant 
of aggravated robbery because there was proof 
that defendant watched the ATM looking for 
someone to rob; he waited until the victim 
retrieved money from the ATM, and then he 
covered his face with a cloth to disguise himself 
and fashioned a rag upon his hand in an effort 
to lead the victim to believe he held a weapon; 
defendant announced twice to the victim his 
intent to rob her; it was not necessary to display 
an actual weapon in order to meet the require- 
ments of the aggravated robbery statute; and 
the victim stated her belief that defendant was 
armed and her fear that he would shoot her. 
State v. Fuller, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 785 (Tenn. Crim. App. Aug. 31, 
2017). 

Evidence was sufficient to convict defendant 
of aggravated robbery, two counts of felon in 
possession of a firearm, and one count of con- 
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victed felon in possession of handgun because 
the victim identified defendant as the person 
who robbed him at the crime scene, when he 
gave a statement to the sergeant, and in the 
courtroom at trial; the victim testified that he 
had no difficulty seeing defendant and that he 
recognized defendant’s voice; the victim testi- 
fied that defendant pointed a pistol at him 
during the robbery; and the parties stipulated 
to the underlying prior felonies necessary to 
support the three weapon counts. State v. Bu- 
chanan, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 844 (Tenn. Crim. App. Sept. 14, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
888 (Tenn. Dec. 8, 2017). 

Victim testified he was positive that defen- 
dant was the perpetrator who pointed a gun at 
him and demanded his property, and the jury 
heard the proof and clearly resolved the issue of 
credibility in the State’s favor, and thus the 
State adduced sufficient evidence to sustain 
defendant’s conviction of aggravated robbery 
under T.C.A. § 39-13-402(a)(1). State v. Fuller, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 939 
(Tenn. Crim. App. Nov. 1, 2017). 

Evidence was sufficient to convict defendant 
of aggravated robbery because the victim 
clearly testified that the only reason he turned 
over his wallet, phone, and cash to defendant 
was because defendant pulled a gun on him. 
State v. Robinson, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 988 (Tenn. Crim. App. Nov. 
29)/2017); 

Evidence was sufficient to convict defendant 
of aggravated robbery because, the day before 
the robbery, the victim and defendant had a 
conversation about the victim’s gun; early the 
next morning when the victim was leaving for 
work, he saw defendant and an unidentified 
man sitting on some steps outside his apart- 
ment; while the victim talked to defendant, the 
unidentified man came up behind the victim 
and placed a gun to the victim’s back; the men 
demanded that the victim turn over his gun 
and cash; the victim reported the crime to the 
police, and identified defendant as one of the 
robbers in a photographic array a few weeks 
later; and the victim’s testimony alone was 
sufficient to sustain defendant’s conviction. 
State v. Turner, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1039 (Tenn. Crim. App. Dec. 19, 
2017). 

Evidence was sufficient to convict defendant 
of aggravated robbery as a principal actor be- 
cause defendant sent the victim a text message 
asking him to pick her up; when the victim 
arrived, defendant told the victim where to 
park, entered the truck, and turned off the 
truck; she then sent a text message; codefen- 
dant and a second man then approached the 
victim’s truck; the second man pointed a gun at 
the victim and placed it on his stomach, and 
removed the victim’s cell phone from his jacket 
pocket; the victim’s GPS device, cell phone, and 
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debit card were taken without the victim’s 
consent; and the victim’s stolen debit card was 
found at a nearby townhome, where defendant 
and the second man were found after the rob- 
bery. State v. Taylor, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 1 (Tenn. Crim. App. Jan. 3, 
2018). 

Testimony from the victim that he was at- 
tempting to buy drugs when he was truck in the 
eye with a handgun, fell to the ground, and had 
a gun held to his head by defendant while 
codefendant removed money from his pocket 
was sufficient to support defendant’s conviction 
for aggravated robbery. State v. Moss, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 11 (Tenn. Ct. 
App. Jan. 5, 2018). 

Evidence was sufficient to convict defendant 
of aggravated robbery because the victim testi- 
fied that two men came at him from behind 
some bushes and robbed him at gunpoint; the 
victim claimed that one of the men placed the 
gun against his head and that the victim 
turned his head and saw defendant’s face; the 
victim testified that he recognized defendant 
and that prior to the incident, he had seen 
defendant on multiple occasions at the apart- 
ment complex; the victim said that he saw 
defendant driving away from the apartment 
complex in a black truck, which he had ob- 
served defendant driving on multiple occasions 
prior to the robbery; and both the victim and a 
witness identified defendant in a photographic 
lineup. State v. Perez, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 61 (Tenn. Crim. App. Jan. 
30, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated robbery and 
especially aggravated kidnapping because it 
showed that defendant barged into the victim’s 
residence brandishing a firearm, she took an- 
other victim’s wallet and phone, she forced the 
four victims into the bathroom, she forced a 
victim into a car, took him to a convenience 
store, forced him to retrieve money from an 
ATM, and took another victim’s necklace. State 
v. Webster, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 121 (Tenn. Crim. App. Feb. 21, 2018). 

Evidence was sufficient to show that defen- 
dant was the perpetrator where the victim 
identified defendant in both a photographic 
line-up following the offenses and at trial, al- 
though a portion of defendant’s face was cov- 
ered during the attack the victim could see his 
eyes, the victim said that she recognized defen- 
dant as the perpetrator by his eyes and that she 
was 100 percent sure he was her attacker, the 
victim also identified a photograph of the that 
he possessed during the attack, officers found 
the gun in defendant’s apartment, and he ad- 
mitted it belonged to him. State v. Peterson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 169 
(Tenn. Crim. App. Mar. 2, 2018). 

Evidence supported defendant’s convictions 
for aggravated rape, aggravated robbery, ag- 
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gravated burglary, and possession of a firearm 
with the intent to go armed during the commis- 
sion of a dangerous felony because the victim 
identified defendant, officers recovered the vic- 
tim’s scarf from the apartment where defen- 
dant was staying and recovered a gun and a 
cellular phone which the victim recognized as 
similar to the ones possessed by defendant 
during the attack, and DNA consistent with the 
victim’s DNA was found on swabs taken from 
defendant. State v. Peterson, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 194 (Tenn. Crim. App. 
Mar. 15, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated robbery and 
aggravated assault under a theory of criminal 
responsibility because it showed that shortly 
after his co-defendant approached one victim 
with the gun, defendant approached the second 
victim, asked for her cellphone, and told her not 
to move. Defendant admitted that the purpose 
for his actions was to prevent the second victim 
from calling the police. State v. Williams, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 261 
(Tenn. Crim. App. Apr. 5, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery because 
it showed that he pointed a loaded revolver to 
the victim’s head and took $400 from him along 
with his car keys. State v. Williams, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 261 (Tenn. 
Crim. App. Apr. 5, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated robbery be- 
cause a store clerk testified that defendant 
entered the store where the clerk worked, 
pointed a gun at the clerk, ordered the clerk to 
open the cash register and place the money in a 
bag, and left the store with the money, beer, and 
cigarettes. The clerk became distraught and 
feared for the clerk’s life and identified defen- 
dant from a photographic spread and also in 
court. State v. Chandler, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 280 (Tenn. Crim. App. 
Apr. 13, 2018). 

Evidence was sufficient to convict defendant 
of aggravated robbery and aggravated burglary 
of the victim while employing a firearm because 
the victim testified he woke up bound on his 
couch with a handgun pointed to the back of his 
head as men raided his apartment; the men 
stole the victim’s 12-gauge shotgun, AK-47, .22 
long rifle, computers, tablets, and his wallet; 
defendant’s ex-girlfriend testified that she saw 
defendant in her apartment with a shotgun, a 
ski mask, a duffle bag carrying a handgun, and 
a check with the victim’s name on it; and, upon 
searching the ex-girlfriend’s apartment, officers 
found the victim’s shotgun and ammunition, 
his military ID, and his small computer, and 
they also found a handgun and a ski mask. 
State v. Loyde, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 303 (Tenn. Crim. App. Apr. 23, 
2018). 
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12. —Insufficient. 

Evidence was insufficient to support defen- 
dant’s conviction for attempted aggravated rob- 
bery and first degree murder committed in the 
perpetration of an attempted aggravated rob- 
bery because proof that the victim was shot 
with the same caliber weapon defendant admit- 
ted using and that two males were seen fleeing 
just after the murder corroborated defendant’s 
admission that he shot the victim. Nothing, 
however, corroborated defendant’s admission 
that he went to the victim’s residence to rob 
him. State v. Bishop, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 171 (Tenn. Crim. App. Mar. 
14, 2012), rev'd, 481 S.W.3d 22, 2014 Tenn. 
LEXIS 189 (Tenn. Mar. 6, 2014). 


13. —Identity. 

Evidence was sufficient to prove defendant’s 
identity as the perpetrator of an aggravated 
robbery because, although the victim was un- 
able to identify defendant from a photographic 
array prior to trial, the victim identified defen- 
dant in court as the perpetrator, while the 
victim of an affiliated robbery identified defen- 
dant from a photographic array as well as in 
court. As was its province, it was apparent that 
the jury accredited the identifications of defen- 
dant by the victims. State v. Robinson, — 
5.W.3d —, 2017 Tenn. Crim. App. LEXIS 522 
(Tenn. Crim. App. June 20, 2017). 

Evidence was sufficient to establish defen- 
dant’s identity as the perpetrator because the 
victim identified defendant as the perpetrator 
in both a photographic line-up following the 
offenses and at trial; the victim stated that she 
recognized defendant as the perpetrator by his 
eyes, and she identified a photograph of the gun 
that defendant possessed during the attack. 
‘State v. Peterson, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 227 (Tenn. Crim. App. Mar. 
15, 2018). 


14. Jury Instructions. 

Trial court’s failure to charge the jury on the 
lesser-included offenses to aggravated robbery 
was not error, as all the victims involved testi- 
fied that both the inmate and his codefendants 
had guns, demanded money, and that the in- 
mate was an active and willing participant in 
the crimes. Moore v. State, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 467 (Tenn. Crim. App. 
Apr. 22, 2014), affd in part, rev’d in part, 485 
S.W.3d 411, 2016 Tenn. LEXIS 176 (Tenn. Mar. 
16, 2016). 

Defendants were charged with especially ag- 
gravated kidnapping and aggravated robbery, a 
pairing of crimes warranting a White instruc- 
tion about whether the removal or confinement 
was to a greater degree than that necessary to 
commit the aggravated robbery offense, but the 
trial court did not instruct the jury pursuant to 
White; however, the error was harmless be- 
cause the result of the trial would have been 
the same as defendants completed the offense 
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of aggravated robbery of the victim’s purse 
before proceeding to commit the especially ag- 
gravated kidnapping by ordering the victim 
into her house and confining her to the couch; 
and their conduct constituting the kidnapping 
was beyond that necessary to consummate the 
aggravated robbery offense. State v. Alston, 465 
S.W.3d 555, 2015 Tenn: LEXIS 360 (Tenn. May 
5, 2015). 


15. Sentencing. 

Following defendant’s conviction for being a 
felon in possession of a firearm in violation of 18 
U.S.C. § 922(g)(1), the district court properly 
found that defendant had three prior convic- 
tions for violent felonies and that he therefore 
qualified for an enhanced sentence under the 
Armed Career Criminal Act (ACCA), 18 U.S.C. 
§ 924(e); the U.S. government carried its bur- 
den of proving the existence of defendant’s 
juvenile conviction for aggravated robbery in 
violation of T.C.A. § 39-13-402 and using de- 
fendant’s procedurally sound juvenile convic- 
tion as an ACCA predicate did not violate due 
process or run afoul of Apprendi. United States 
v. Crowell, 493 F.3d 744, 2007 FED App. 245P, 
2007 U.S. App. LEXIS 15156 (6th Cir. June 26, 
2007), cert. denied, 169 L. Ed. 2d 739, 128 S. Ct. 
880, 552 U.S. 1105, 2008 U.S. LEXIS 314 
(2008). 

Although defendant was eligible for consecu- 
tive sentencing, the trial court abused its dis- 
cretion when it ordered partial consecutive sen- 
tencing that resulted in a total sentence of 44 
years for defendant’s crimes of aggravated rob- 
bery, theft by shoplifting, and attempted aggra- 
vated robbery; the robberies were committed 
with a toy gun, no one was injured, two victims 
knew the gun was plastic, defendant was 49 
years old and already serving a 12-year sen- 
tence, and the sentence was in effect a sentence 
of life imprisonment, was not justly deserved, 
and was not the least severe measure neces- 
sary. State v. Biggs, 482 S.W.3d 923, 2015 Tenn. 
Crim. App. LEXIS 795 (Tenn. Crim. App. Sept. 
30, 2015). 

Trial court did not abuse its discretion by 
ordering consecutive sentences following defen- 
dant’s aggravated robbery conviction where it 
found that defendant had an extensive criminal 
record, he was a dangerous offender, he was a 
professional criminal, and it made the requisite 
Wilkerson findings. State v. Bailey, 2016 Tenn. 
Crim. App. LEXIS 39 (Tenn. Crim. App. Jan. 11, 
2016). 

Defendant’s eight-year and six month sen- 
tence at 85 percent for aggravated robbery was 
within the applicable range and received the 
proper release eligibility, and assuming that 
consideration of defendant’s gang affiliation 
was improper, the trial court’s application of 
one enhancement factor was still supported by 
the record because defendant has a prior mis- 
demeanor conviction of theft under $500; the 
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trial court did not wholly depart from the 
sentencing scheme, and defendant’s sentence 
was consistent with the purposes and prin- 
ciples of that scheme. State v. Means, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 225 (Tenn. 
Crim. App. Mar. 29, 2016). 

Trial court’s imposition of a sentence of ten 
years for aggravated robbery was presumed 
reasonable because the trial court clearly 
stated on the record its reasons for the sen- 
tences imposed, and defendant’s sentence was 
within the appropriate range. State v. Drum- 
mond, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 387 (Tenn. Crim. App. May 25, 2016). 

Inmate was not entitled to post-conviction 
relief for counsel’s failure to object to the State’s 
sentencing statements that the inmate’s crimes 
involved more than one victim, due to a victim’s 
pregnancy, after which the sentencing court 
allegedly misapplied the multiple victim sen- 
tencing enhancement factor, because the in- 
mate showed no prejudice, by clear and con- 
vincing evidence, as (1) the State had a good 
faith basis for asking about the inmate’s knowl- 
edge of the victim’s pregnancy, (2) the inmate’s 
sentences were within applicable ranges, (3) 
three other enhancement factors were properly 
applied, and (4) the court properly heard testi- 
mony that the inmate held a knife to the 
victim’s stomach and saw video footage show- 
ing the victim was visibly pregnant. Bush v. 
State, — S.W3d —, 2017 Tenn. Crim. App. 
LEXIS 33 (Tenn. Crim. App. Jan. 18, 2017). 

Trial court did not abuse its discretion by 
sentencing defendant to 12 years in prison for 
aggravated robbery where the sentencing 
range was eight to 12 years, the trial court 
found that multiple attempts at rehabilitation 
had failed, defendant had declined to seek help, 
and he had a significant history of criminal 
behavior beginning while he was a minor. State 
v. Taylor, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 40 (Tenn. Crim. App. Jan. 20, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
339 (Tenn. May 22, 2017). 

Consecutive sentencing was appropriate be- 
cause the sentence for the employment of a 
firearm had to run consecutively to the sen- 
tence for the underlying felony of aggravated 
burglary, and the trial court did not abuse its 
discretion when it determined that the aggra- 
vated robbery sentence should also run con- 
secutively to the other two sentences as defen- 
dant had attempted to rob her at gunpoint on 
the same day, before he robbed the victim; and 
the presentence report included facts that re- 
counted defendant’s involvement in two other 
armed robberies that same week, one of which 
was the robbery of an elderly woman. State v. 
Bertrand, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 338 (Tenn. Crim. App. May 4, 2017), 
appeal denied, — $.W.3d —, 2017 Tenn. LEXIS 
629 (Tenn. Sept. 21, 2017). 
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Trial court did not abuse its discretion in 
sentencing defendant to 10 years and six 
months for aggravated robbery under T.C.A. 
§ 39-13-402(a)(1); even if the trial court misap- 
plied the enhancement under T.C.A. § 40-35- 
114(17), the trial court found § 40-35-114(1) 
applicable, which was an adequate basis for 
enhancement, and defendant did not contest 
this, plus the trial court considered the pur- 
poses and principles of sentencing under T.C.A. 
§§ 40-35-2100, 40-35-1038. State v. Farris, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 620 
(Tenn. Crim. App. July 12, 2017). 

In sentencing for aggravated robbery under 
T.C.A. § 39-13-402(a)(1), the record supported 
the trial court’s application of the enhancement 
factor under T.C.A. § 40-35-114(2) related to 
being a leader in the commission of the offense; 
the victim testified that defendant held the gun 
and demanded the victim’s property, and the 
enhancement did not require that defendant be 
the sole leader. State v. Fuller, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 939 (Tenn. Crim. 
App. Nov. 1, 2017). 

In sentencing for aggravated robbery under 
T.C.A. § 39-13-402(a)(1), the trial court did not 
err by refusing to apply the mitigating factor 
under T.C.A. § 40-35-113(6) related to youth 
and lacking substantial judgment; he already 
had nine misdemeanor convictions and a his- 
tory of marijuana use, and he was a leader in 
the commission of the aggravated robbery. 
State v. Fuller, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 939 (Tenn. Crim. App. Nov. 1, 
2017). 

Defendant’s within-range sentence of 11 
years’ incarceration for aggravated robbery was 
not excessive because defendant had previously 
been adjudicated delinquent for conspiracy to 
commit aggravated robbery and had two pend- 
ing charges in criminal court at the time of 
sentencing; she had previously violated proba- 
tion and did not adhere to her conditions of 
release; and she was a leader in the commission 
of the offense as she initiated contact with the 
victim and asked him to meet her at a desig- 
nated location, and she communicated with 
another man to determine when the robbery 
should occur. State v. Taylor, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 1 (Tenn. Crim. App. 
Jan. 3, 2018). 


16. Parole Eligibility. 

When a prisoner committed the crimes of 
murder, T.C.A. § 39-13-202, and armed rob- 
bery, T.C.A. § 39-13-402, in 1986, the prisoner 
knew that violations of the prison disciplinary 
rules could put the prisoner at risk of serving a 
longer period of time before becoming eligible to 
be considered for parole and, accordingly, nei- 
ther the 1989 nor the 1996 changes in the 
prison’s disciplinary policy deprived the pris- 
oner of a pre-existing right or enhanced the 
punishment for the prisoner’s 1986 crimes be- 
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yond the punishment authorized by T.C.A. 
§ 40-35-501(h); thus, applying the 1989 and 
1996 versions of prison policy to the prisoner for 
the disciplinary offenses of escape and assault 
committed in 1989 and 1997 did not run afoul of 
the federal or state Ex Post Facto Clauses, U.S. 
Const., art. I, § 10, cl. 1 and Tenn. Const. art. I, 
§ 11. Utley v. Tenn. Dep’t of Corr., 118 S.W.3d 
705, 2003 Tenn. App. LEXIS 325 (Tenn. Ct. 
App. 2003). 
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17. Elements. 

Simple robbery, and aggravated robbery by 
extension, may be accomplished by either vio- 
lence or putting the victim in fear. State v. 
Seiber, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 137 (Tenn. Crim. App. Feb. 23, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
421 (Tenn. June 23, 2016). 


39-13-403. Especially aggravated robbery. 


(a) Especially aggravated robbery is robbery as defined in § 39-13-401: 
(1) Accomplished with a deadly weapon; and 
(2) Where the victim suffers serious bodily injury. 

(b) Especially aggravated robbery is a Class A felony. 


History. 
Acts 1989, ch. 591, § 1. 


Sentencing Commission Comments. This 
section defines the offense of especially aggra- 
vated robbery as a robbery committed under 
two circumstances: (1) a deadly weapon is used 
and (2) the victim suffers serious bodily injury. 
If only one of these two circumstances is found, 
the offense is aggravated robbery pursuant to 
§ 39-13-402. 


Compiler’s Notes. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Penalty for Class A felony, § 40-35-111. 
Transfer from juvenile court, § 37-1-134. 
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Attempt. 

. Criminally Responsible for Another. 
Kidnapping and Robbery. 

Evidence Sufficient. 

. Evidence Insufficient. 

. Sentencing. 

. Multiple Convictions for Same Act Prohib- 
ited. 


OWOIMRBMAMR WHE 


1. Elements. 

Exceptional cruelty is not an element of es- 
pecially aggravated robbery. State v. Poole, 945 
S.W.2d 93, 1997 Tenn. LEXIS 260 (Tenn. 1997). 

Evidence was sufficient to support the jury’s 
application of the aggravating circumstance 
under T.C.A. § 39-13-204(i)(2) where the pros- 
ecution established that defendant was previ- 
ously convicted of second degree murder, espe- 
cially aggravated robbery, and aggravated 
assault, because second degree murder re- 
quires a knowing killing of another under 
T.C.A. § 39-13-210, and especially aggravated 
robbery requires a robbery accomplished with a 
deadly weapon where the victim suffered seri- 
ous bodily injury under T.C.A. § 39-13-403(a). 
State v. Ivy, 188 S.W.3d 132, 2006 Tenn. LEXIS 
137 (Tenn. 2006), cert. denied, Ivy v. Tennessee, 


549 U.S. 914, 1278S. Ct. 258, 166 L. Ed. 2d 200, 
2006 U.S. LEXIS 6153 (2006). 


2. —Serious Bodily Injury. 

Evidence that the victim of a robbery suffered 
a broken nose, a bruised cheekbone, and a 
laceration across the bridge of her nose was not 
sufficient proof of serious bodily injury to sup- 
port a conviction of especially aggravated rob- 
bery. State v. Sims, 909 S.W.2d 46, 1995 Tenn. 
Crim. App. LEXIS 392 (Tenn. Crim. App. 1995), 
overruled, State v. Osborne, — S.W.3d —, 1999 
Tenn. Crim. App. LEXIS 465 (Tenn. Crim. App. 
May 12, 1999), overruled in part, State v. Os- 
borne, — S.W.3d —, 1999 Tenn. Crim. App. 
LEXIS 465 (Tenn. Crim. App. May 12, 1999), 
overruled, State v. Price, — S.W.3d —, 1999 
Tenn. Crim. App. LEXIS 1154 (Tenn. Crim. 
App. Nov. 24, 1999), overruled in part, State v. 
Lowery, — S.W.3d —, 2000 Tenn. Crim. App. 
LEXIS 457 (Tenn. Crim. App. June 12, 2000). 

Convictions of especially aggravated robbery, 
T.C.A. § 39-13-403(a)(1), (2), were vacated be- 
cause there was insufficient proof that the 
victim’s gunshot wound was a serious bodily 
injury; serious bodily injury was not estab- 
lished under T.C.A. § 39-11-106(a)(34)(B)-(E) 
because there was no evidence that the injury 
involved a loss of consciousness, no proof that 
the victim suffered extreme physical pain, and 
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nothing supported an inference that the injury 
involved protracted or obvious disfigurement, 
or protracted loss or substantial impairment of 
a function of a bodily member, organ, or mental 
faculty. Finally, serious bodily injury was not 
established under § 39-11-106(a)(34)(A) _be- 
cause courts had to look to the injury that 
occurred rather than the injury that could have 
occurred or the manner in which it occurred. 
State v. Farmer, 380 S.W.3d 96, 2012 Tenn. 
LEXIS 513 (Tenn. Aug. 22, 2012). 

Trial court properly convicted defendant of 
felony murder and attempted especially aggra- 
vated robbery because even if the jury surmised 
that a co-defendant fired the fatal shot, the jury 
was instructed on criminal responsibility and 
could have determined that defendant aided 
the co-defendant’s commission of the robbery 
with the intent to promote, assist, or benefit in 
the proceeds of the offense and defendant’s 
flight to Alabama and resisting arrest when he 
was finally apprehended could be considered as 
circumstantial evidence of guilt. State v. Nes- 
bit, —S.W.3d —, 2017 Tenn. Crim. App. LEXIS 
1019 (Tenn. Crim. App. Dec. 8, 2017). 


3. Attempt. 

In order to find defendant guilty of attempted 
especially aggravated robbery, the state was 
required to prove either that: (1) The defendant 
attempted to commit robbery with a deadly 
weapon and the victim suffered serious bodily 
injury; or (2) The accomplice attempted to com- 
mit robbery with a deadly weapon, victim suf- 
fered serious bodily injury, and the defendant 
was criminally responsible. State v. Cureton, 38 
S.W.3d 64, 2000 Tenn. Crim. App. LEXIS 29 
(Tenn. Crim. App. 2000), review or rehearing 
denied, — S.W.3d —, 2000 Tenn. LEXIS 631 
(Tenn. Nov. 6, 2000). 

Trial court properly convicted defendant of 
felony murder and attempted especially aggra- 
vated robbery because even if the jury surmised 
that a co-defendant fired the fatal shot, the jury 
was instructed on criminal responsibility and 
could have determined that defendant aided 
the co-defendant’s commission of the robbery 
with the intent to promote, assist, or benefit in 
the proceeds of the offense and defendant’s 
flight to Alabama and resisting arrest when he 
was finally apprehended could be considered as 
circumstantial evidence of guilt. State v. Nes- 
bit, — S.W.3d —, 2017 Tenn. Crim. App. LEXIS 
1019 (Tenn. Crim. App. Dec. 8, 2017). 


4, Criminally Responsible for Another. 
Facts supported the conclusion that defen- 
dant acted with the intent to assist an accom- 
plice in an attempt to rob the victim where 
defendant quoted the accomplice as saying, “I 
ought to rob the old bastard and take a whole 
carton of cigarettes,” defendant claimed to have 
waited in the car while the accomplice went 
back to the store, and after the accomplice 
returned, defendant took accomplice’s ski mask 
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to have it burned; based on this testimony, the 
jury could have found the defendant guilty of 
felony murder based on criminal responsibility. 
State v. Cureton, 38 S.W.3d 64, 2000 Tenn. 
Crim. App. LEXIS 29 (Tenn. Crim. App. 2000), 
review or rehearing denied, — S.W.3d —, 2000 
Tenn. LEXIS 631 (Tenn. Nov. 6, 2000). 


5. Kidnapping and Robbery. 

Where the victim’s abduction and confine- 
ment were far from incidental to being robbed, 
the multiple convictions and punishments im- 
posed for aggravated kidnapping and especially 
aggravated robbery did not violate defendants’ 
right to due process and against double jeop- 
ardy. State v. Meeks, 867 S.W.2d 361, 1993 
Tenn. Crim. App. LEXIS 503 (Tenn. Crim. App. 
1993), cert. denied, Meeks v. Tennessee, 510 
U.S. 1168, 114 S. Ct. 1200, 127 L. Ed. 2d 548, 
1994 U.S. LEXIS 1998 (1994). 

In a home invasion case where the defen- 
dants were also convicted of aggravated bur- 
glary and aggravated robbery, defendants’ 
separate convictions for especially aggravated 
kidnapping of the victim did not violate due 
process where the confinement of the victim 
was beyond that necessary to commit robbery, 
where it lessened the risk of defendant’s detec- 
tion, and where it increased the victim’s risk of 
harm. (overruled as to application of due pro- 
cess test) State v. Fuller, 172 S.W.3d 533, 2005 
Tenn. LEXIS 773 (Tenn. 2005), cert. denied, 
Fuller v. Tennessee, 547 U.S. 1164, 126 S. Ct. 
2321, 164 L. Ed. 2d 842, 2006 U.S. LEXIS 4190 
(2006), overruled in part, State v. Osby, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 903 
(Tenn. Crim. App. Nov. 2, 2012), overruled, 
State v. Hulse, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 242 (Tenn. Crim. App. Mar. 19, 
2013), overruled, State v. Cecil, 409 S.W.3d 599, 
2013 Tenn. LEXIS 637 (Tenn. Aug. 12, 2013), 
overruled, State v. Smith, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 955 (Tenn. Crim. App. 
Nov. 4, 2013), overruled, State v. Tate, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 1110 
(Tenn. Crim. App. Dec. 18, 2013), overruled in 
part, Fuller v. Barbee, — F. Supp. 2d —, 2014 
U.S. Dist. LEXIS 1387295 (M.D. Tenn. Sept. 29, 
2014). 

Defendant’s conviction for kidnapping was 
not precluded because defendant’s movement of 
a victim and the victim’s confinement was not 
necessary to consummate the crime of espe- 
cially aggravated robbery. (overruled as to ap- 
plication of due process test) State v. Richard- 
son, 251 S.W.3d 438, 2008 Tenn. LEXIS 318 
(Tenn. May 7, 2008), cert. denied, Richardson v. 
Tennessee, 172 L. Ed. 2d 465, 129 S. Ct. 608, 
555 U.S. 1036, 77 U.S.L.W. 3296, — U.S. —, 
2008 U.S. LEXIS 8497 (U.S. 2008), overruled in 
part, State v. Osby, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 903 (Tenn. Crim. App. Nov. 
2, 2012), overruled, State v. Hulse, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 242 (Tenn. 
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Crim. App. Mar. 19, 2013), overruled, State v. 
Smith, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 955 (Tenn. Crim. App. Nov. 4, 2013), 
overruled, State v. Tate, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 1110 (Tenn. Crim. App. 
Dec. 18, 2013), overruled, State v. Williams, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 11 
(Tenn. Crim. App. Jan. 7, 2014), overruled, 
State v. Teats, — S.W.3d —, 2014 Tenn. Crim. 
App. LEXIS 18 (Tenn. Crim. App. Jan. 10, 
2014), overruled, State v. Ward, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 38 (Tenn. Crim. 
App. Jan. 17, 2014), overruled, State v. Hol- 
man, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 65 (Tenn. Crim. App. Jan. 27, 2014), 
overruled, Thorne v. Hollway, — F. Supp. 2d —, 
2014 U.S. Dist. LEXIS 125191 (M.D. Tenn. 
Sept. 8, 2014), overruled, State v. Keller, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 919 
(Tenn. Crim. App. Sept. 29, 2014), overruled in 
part, Porter v. Johnson, — F. Supp. 2d —, 2015 
U.S. Dist. LEXIS 45910 (M.D. Tenn. Apr. 8, 
2015), overruled, Porter v. Johnson, — F. Supp. 
2d —, 2016 U.S. Dist. LEXIS 18433 (M.D. Tenn. 
Feb. 16, 2016), overruled, Porter v. Genovese, 
2017 FED App. 35P (6th Cir.), 676 Fed. Appx. 
428, 2017 U.S. App. LEXIS 924 (6th Cir. Jan. 
17, 2017). 


6. Evidence Sufficient. 

Evidence that defendant, knowing that his 
codefendant intended to commit robbery, drove 
the codefendant to the place where the victim 
was, provided him with a gun, waited on him, 
and then drove him away from the scene of the 
crime was sufficient to find defendant guilty of 
felony murder and attempted especially aggra- 
vated robbery. State v. Lewis, 919 S.W.2d 62, 
1995 Tenn. Crim. App. LEXIS 846 (Tenn. Crim. 
App. 1995), overruled, State v. Williams, 977 
S.W.2d 101, 1998 Tenn. LEXIS 512 (Tenn. 
1998). 

Defendant’s conduct in approaching the vic- 
tim and pointing a gun at the victim’s head 
constituted a substantial step toward the com- 
mission of an especially aggravated robbery, 
during which the murder of the victim oc- 
curred; thus, there was sufficient evidence to 
support defendant’s convictions of felony mur- 
der and attempted especially aggravated rob- 
bery and it was error for the trial court to merge 
the robbery conviction into the felony murder 
conviction. State v. Webster, 81 S.W.3d 244, 
2002 Tenn. Crim. App. LEXIS 121 (Tenn. Crim. 
App. 2002). 

Evidence was sufficient to support defen- 
dant’s conviction of felony murder, because it 
showed that defendant and his co-defendant 
openly discussed robbing and murdering the 
victims in the hours before acting on their 
intentions, defendants were seen later in pos- 
session of the victims’ car, jewelry, clothing, and 
weapons, and both victims were shot to death 
with firearms. State v. Berry, 141 S.W.3d 549, 
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2004 Tenn. LEXIS 659 (Tenn. 2004), writ de- 
nied, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 214 (Tenn. Crim. App. Mar. 23, 2016). 

Evidence that demonstrated that defendant 
intentionally took property belonging to the 
victims by using a deadly weapon and by caus- 
ing serious bodily injury was sufficient to sup- 
port defendant’s convictions for two counts of 
especially aggravated robbery under T.C.A. 
§ 39-13-403(a). State v. Davis, 141 S.W.3d 600, 
2004 Tenn. LEXIS 663 (Tenn. 2004), cert. de- 
nied, Davis v. Tennessee, 125 S. Ct. 1306, 161 L. 
Ed. 2d 123, 543 U.S. 1156, 2005 U.S. LEXIS 
1599 (U.S. Feb. 22, 2005). 

Defendant’s convictions for first-degree mur- 
der and for the facilitation of first-degree mur- 
der were appropriate because the evidence was 
sufficient to support the convictions, in part 
because defendant admitted that there had 
been discussion among her husband and 
mother about killing one of the victims because 
she allegedly abused her children. State v. 
Dych, 227 S.W.3d 21, 2006 Tenn. Crim. App. 
LEXIS 823 (Tenn. Crim. App. 2006), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 191 
(Tenn. Feb. 26, 2007). 

Proof at trial showed that, inter alia: (1) 
Defendant needed money to avoid being evicted 
from his apartment; (2) Defendant lured a 
victim to his apartment with the promise that 
an accomplice would engage in sexual relations 
with the victim; and (3) Defendant admitted he 
called the victim on the night of the murder; 
because the jury could have found that a wit- 
ness was not an accomplice to the crimes, the 
witness’s testimony corroborated two accom- 
plices’ testimony, and thus the evidence was 
sufficient to convict defendant of first degree 
premeditated murder, felony murder, and espe- 
cially aggravated robbery. State v. Robinson, 
239 S.W.3d 211, 2006 Tenn. Crim. App. LEXIS 
902 (Tenn. Crim. App. Nov. 17, 2006). 

Evidence was sufficient to support conviction 
of conspiracy to commit especially aggravated 
robbery because the metal flashlight as used 
was properly classified as a deadly weapon, and 
testifying co-defendant admitted that there 
was discussion that defendant would knock the 
victim out if the victim awoke. State v. Downey, 
259 S.W.3d 723, 2008 Tenn. LEXIS 536 (Tenn. 
Aug. 15, 2008). 

Evidence, including the tearing of the shoul- 
der-area of the victim’s shirt, supported defen- 
dant’s conviction for especially aggravated rob- 
bery, as the proof supported the prosecution’s 
theory that defendant removed the victim’s 
backpack containing drugs after a shooting; 
defendant also admitted shooting the victim 
twice with a .45 caliber semi-automatic pistol. 
State v. Wagner, 382 S.W.3d 289, 2012 Tenn. 
LEXIS 746 (Tenn. Oct. 12, 2012). 

Codefendant’s convictions for felony murder, 
especially aggravated kidnapping, and espe- 
cially aggravated robbery were supported by 
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evidence that codefendant tied up the victim, 
took the victim’s debit cards, withdrew money 
from an ATM using the debit cards, and that 
during the perpetration of the robbery, the 
victim was shot and killed. State v. Doss, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 539 
(Tenn. Crim. App. June 10, 2014), review de- 
nied and ordered not published, — S.W.3d —, 
2014 Tenn. LEXIS 869 (Tenn. Oct. 15, 2014), 
cert. denied, Doss v. Tennessee, 192 L. Ed. 2d 
169, 185 S. Ct. 2382, — U.S. —, 2015 US. 
LEXIS 3684 (U.S. 2015). 

Evidence supported defendant’s conviction 
for especially aggravated robbery, as the perpe- 
trators took one victim’s car at gunpoint, forc- 
ing both victims to go with them, and items 
belonging to the deceased victims were later 
found in defendant’s possession or inside his 
residence. State v. Davidson, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 164 (Tenn. Crim. App. 
Mar. 10, 2015), affd, 509 S.W.3d 156, 2016 
Tenn. LEXIS 913 (Tenn. Dec. 19, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of especially aggravated rob- 
bery, as he used an object consistent with a 
hammer to cause trauma to the victim’s head, 
and he used pantyhose to strangle her, and 
both items, in the manner in which they were 
used, were capable of causing death or serious 
bodily injury; the jury accepted the State’s 
contention that defendant assaulted and killed 
the victim for the purpose of stealing her per- 
sonal possessions, and the evidence would not 
be reweighed on appeal. State v. Smithson, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 105 
(Tenn. Crim. App. Feb. 12, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 502 
(Tenn. June 23, 2016). 

Evidence that defendant shot the female vic- 
tim as she attempted to drive away and later 
told his mother he had shot a woman during an 
unsuccessful robbery was sufficient to support 
defendant’s conviction for attempted especially 
aggravated robbery. State v. Holmes, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 182 (Tenn. 
Crim. App. Mar. 11, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 438 (Tenn. June 
23, 2016). 

Evidence was sufficient to convict defendants 
of first degree felony murder and especially 
aggravated robbery because a witness testified 
that defendants left his house after agreeing to 
commit a robbery; both defendants were iden- 
tified by an eyewitness as leaving the victim’s 
apartment with him the last time he was seen 
alive by anyone other than defendants; the 
victim was shot multiple times, and his body 
was left in his vehicle; the bullets removed from 
the victim’s body and shell casings found in his 
vehicle were fired by the type of pistol recovered 
from the second defendant’s residence; and the 
jury was instructed regarding criminal respon- 
sibility and rejected the first defendant’s argu- 
ment that he was only present during the 


CRIMINAL OFFENSES 


418 


murder. State v. Jones, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 311 (Tenn. Crim. App. 
Apr. 15, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 578 (Tenn. Aug. 18, 2016). 

Since defendant conceded that he shot the 
victims and the jury could have inferred that he 
acted knowingly by firing multiple shots at the 
victims from relatively close range, the jury 
was not required to credit defendant’s claim 
that he could not formulate the necessary mens 
rea, and the evidence supported defendant’s 
convictions for second degree murder and espe- 
cially aggravated robbery. State v. Bonsky, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 314 
(Tenn. Crim. App. Apr. 27, 2016). 

Sufficient evidence supported defendant’s es- 
pecially aggravated robbery conviction, as the 
jury found the victim’s injuries met at least two 
of the statutory factors necessary to elevate the 
injuries from “bodily injury” to “severe bodily 
injury,” as the victim’s loss of vision was pro- 
tracted and was a substantial impairment of a 
function of a bodily organ. State v. Howard, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 395 
(Tenn. Crim. App. May 26, 2016). 

In a case involving two defendants, the evi- 
dence was sufficient to support both defen- 
dants’ convictions for especially aggravated 
robbery because the taking of property was 
accomplished with a deadly weapon and seri- 
ous bodily injury was suffered by the victim in 
connection with the taking. State v. Henderson, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 432 
(Tenn. Crim. App. June 10, 2016). 

Evidence was sufficient to prove that defen- 
dant was the perpetrator of first-degree felony 
murder and especially aggravated robbery 
where he admitted in a recorded telephone 
conversation that he shot the victim in the face 
and his codefendants’ testimony connected him 
to the crimes. State v. Tull-Morales, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 698 (Tenn. 
Crim. App. Sept. 19, 2016). 

There was evidence showing that a robbery 
occurred, and therefore the evidence was suffi- 
cient to support defendant’s conviction of espe- 
cially aggravated robbery, where the jury could 
have found defendant guilty based on his own 
conduct or that of his codefendants, as defen- 
dant admitted he shot the victim in the head, 
one codefendant’s statements showed that de- 
fendant participated in the robbery, and the 
other codefendant’s testimony established that 
defendant admitted he had shot the victim and 
shared in the proceeds from the robbery. State 
v. Tull-Morales, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 698 (Tenn. Crim. App. Sept. 19, 
2016). 

Evidence supported convictions for at- 
tempted especially aggravated robbery, at- 
tempted second degree murder, and the em- 
ployment of a firearm during the commission of 
or attempt to commit a dangerous offense, as 
defendant admitted helping plan the robbery, 
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driving the assailants to the victim’s home, and 
that he expected to be compensated, and the 
jury determined the offenses against the vic- 
tim’s friend were a natural and probable conse- 
quence of attempting to rob the murder victim 
at gunpoint. State v. Moore, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 714 (Tenn. Crim. App. 
Sept. 20, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 27 (Tenn. Jan. 18, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of especially aggravated rob- 
bery where his girlfriend testified that on the 
night of the crimes, defendant went into the 
victims’ motel room with a gun and she heard 
two pops, the victims died from gunshot 
wounds to the head, even though one victim 
had a considerable amount of money earlier 
that evening when his body was found he had 
none, the girlfriend saw defendant with a cell 
phone after the crimes which he later disposed 
of, and the victim’s cell phone was never found. 
State v. Wade, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 734 (Tenn. Crim. App. Sept. 28, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 47 (Tenn. Jan. 19, 2017). 

Evidence that a codefendant planned to rob 
the victim, the three defendants left a witness’s 
apartment with handguns, and one of them 
shot the victim supported defendant’s convic- 
tions for felony murder and especially aggra- 
vated robbery. State v. Conde-Valentino, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 753 
(Tenn. Crim. App. Oct. 4, 2016), appeal denied, 
State v. Conde-Valentino, — S.W.3d —, 2017 
Tenn. LEXIS 73 (Tenn. Jan. 19, 2017). 

Jury could reasonably conclude that the vic- 
tim actively resisted defendant’s efforts to take 
his property prior to defendant’s use of force 
and that the theft of the victim’s car was 
facilitated or made less difficult by defendant’s 
infliction of serious bodily injury upon the vic- 
tim. Under these circumstances, the jury was 
entitled to find defendant guilty of especially 
aggravated robbery. State v. Rattler, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 786 (Tenn. 
Crim. App. Oct. 19, 2016). 

Evidence was sufficient to support a jury 
finding that the victim sustained serious bodily 
injury as an element of especially aggravated 
robbery. The serious bodily injury element was 
based on a gaping gash on the side of the 
victim’s neck, and this injury was inarguably 
the result of the crime. State v. Heath, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 791 
(Tenn. Crim. App. Oct. 21, 2016), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 34 (Tenn. Jan. 
20, 2017). 

Evidence strongly supported defendant’s con- 
victions for the lesser included offenses of reck- 
less endangerment and attempted especially 
aggravated robbery because the proof adduced 
at trial established that defendant accosted the 
victim, pointed a handgun at him, shot him 
once in the lower left leg, and stole his cellular 
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telephone and cash; both the victim and a 
witness positively identified defendant in a 
photographic lineup one month after the inci- 
dent. State v. Thaxton, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 818 (Tenn. Crim. App. Nov. 
2, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of first degree felony murder 
and especially aggravated robbery where de- 
fendant told a witness that he intended to rob 
the victim by creating a false drug deal, he and 
his two co-defendants discussed robbing the 
victim, defendant who was armed drove his 
co-defendants to the victim’s home, he was 
inside the home while the victim was shot six 
times, a co-defendant’s blood was found in the 
victim’s home, defendant had blood on his 
hands when he returned to a witness’s home, 
they discussed the division of the proceeds, and 
defendant told the witness not to say anything 
about the offense. State v. Jones, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 908 (Tenn. Crim. 
App. Dec. 6, 2016), review denied and ordered 
not published, — $.W.3d —, 2017 Tenn. LEXIS 
234 (Tenn. Apr. 12, 2017). 

Evidence that defendant and others forced 
the victims into one victims’s vehicle at gun- 
point, tied their hands behind their backs, and 
killed them supported defendant’s convictions 
for especially aggravated robbery. State v. Da- 
vidson, 509 $.W.3d 156, 2016 Tenn. LEXIS 913 
(Tenn. Dec. 19, 2016), cert. denied, Davidson v. 
Tennessee, 199 L. Ed. 2d 66, 188 S. Ct. 105, 
2017 U.S. LEXIS 5551 (U.S. Oct. 2, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree felony murder 
and especially aggravated robbery because de- 
fendant’s confession was corroborated by wit- 
nesses who said that he went to his mother’s 
house for money and he repeated returned to 
the group with additional funds with which he 
purchased cocaine, other witnesses testified 
about defendant’s hatred for his mother and his 
interest in her monetary affairs, defendant’s 
statement included the specific method by 
which he killed her, with a hammer, and the 
police recovered a bloody hammer from the 
home. State v. Watts, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 36 (Tenn. Crim. App. Jan. 
19, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 316 (Tenn. May 18, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder in the 
attempt to perpetrate a robbery and attempted 
especially aggravated robbery because there 
was proof defendant was present during the 
crime and assisted the other suspect in commit- 
ting the crime. Defendant admitted to the wit- 
ness that he assisted the suspect in the murder, 
an eyewitness identified defendant as being 
present in the apartment at the time of the 
shooting, and his fingerprint was found on a 
candle holder from the victim’s living room that 
he used to light a cigarette. State v. Taliaferro, 


39-13-403 


— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 41 
(Tenn. Crim. App. Jan. 20, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 289 
(Tenn. May 19, 2017). 

Evidence was sufficient to support defen- 
dant’s attempted especially aggravated robbery 
conviction because the State provided adequate 
corroboration of the accomplice’s testimony, in- 
cluding a witness’s identification of defendant 
as the man in the car driven by the accomplice, 
defendant’s shorts collected by the police were 
consistent with the witness’s description of the 
suspect’s clothing and they contained blood and 
gunshot residue, defendant admitted that he 
bought marijuana from the victim, and damage 
to the victim’s home was consistent with a 
struggle having occurred. State v. Cosper, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 371 
(Tenn. Crim. App. May 12, 2017). 

Evidence at defendant’s trial was sufficient 
because, viewing all reasonable inferences in 
favor of the State, the evidence showed defen- 
dant murdered a victim during an attempted 
especially aggravated robbery. State v. Greer, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 406 
(Tenn. Crim. App. May 17, 2017). 

Defendant’s actions in holding two victims at 
gunpoint in the front of the house and pointing 
a gun at a third victim while making him 
unplug a device before taking it were sufficient 
to support the convictions for especially aggra- 
vated kidnapping and attempted especially ag- 
gravated robbery. State v. King, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 423 (Tenn. Crim. 
App. May 22, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 587 (Tenn. Sept. 20, 
ZO LL). 

Evidence was sufficient to support defen- 
dant’s conviction of especially aggravated rob- 
bery because the State established that defen- 
dant and her co-defendant planned to rob the 
victim of money and drugs, that defendant had 
armed herself to facilitate the robbery, and 
defendant shot the victim before taking his 
money. State v. Baker, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 668 (Tenn. Crim. App. July 
31, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 806 (Tenn. Nov. 16, 2017). 

Evidence was sufficient to support defen- 
dants’ convictions of aggravated rape, facilita- 
tion of aggravated rape, aggravated robbery, 
and especially aggravated robbery because it 
showed that not only did defendants both rape 
the victim, they did so absent any force or 
coercion from the co-defendant, they joined 
their co-defendants in taking cell phones, TVs, 
and a laptop from the victims, although the 
co-defendant wielded a gun during the crimes it 
was never turned on defendants, and the co- 
defendant’s threats of violence were directed 
solely at the victims. State v. Denton, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 743 (Tenn. 
Crim. App. Aug. 21, 2017), appeal denied, — 
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S.W.3d —, 2017 Tenn. LEXIS 856 (Tenn. Dec. 8, 
2017). 

Evidence established that the witness was 
not an accomplice, and therefore her testimony 
regarding defendant’s identity as the robber 
did not require corroboration and the evidence 
was sufficient to support defendant’s conviction 
of especially aggravated robbery, because no 
evidence suggested that the witness knew de- 
fendant carried a gun or was planning a rob- 
bery when she drove the men to pick up the 
victim. State v. Coffee, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 798 (Tenn. Crim. App. Aug. 
31s 2017); 

Defendant’s admission to being present at 
the time of the murders, that he carried the 
victims’ property out of their house and sold 
some of it, that a blood-stained knife was found 
in defendant’s vehicle, and his boots were con- 
sistent with bloody shoe prints found at the 
scene was sufficient so support defendant’s con- 
victions for felony murder and especially aggra- 
vated robbery. State v. Bargery, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 902 (Tenn. Crim. 
App. Oct. 6, 2017). 

Evidence was sufficient to convict defendant 
of especially aggravated robbery because he 
came onto the victim’s porch and began hitting 
the victim with a metal stick with a ball on the 
end of it that extended; he then entered the 
victim’s home without his permission while 
forcing the victim onto the living room floor; he 
tied the victim’s wrists and legs with an elec- 
trical cord and blind cord while he kneeled on 
the victim’s back; as a result of defendant’s 
offenses, the victim suffered blunt force inju- 
ries, bruises, abrasions, broken ribs, internal 
bleeding, and eventually died from a stress 
heart attack; and it was within in the jury’s 
prerogative to find that the metal stick that 
defendant carried was a deadly weapon. State 
v. Keene, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 25 (Tenn. Crim. App. Jan. 12, 2018). 


7. Evidence Insufficient. 

Evidence was insufficient to support defen- 
dant’s conviction for attempt to commit espe- 
cially aggravated robbery because the victim 
was not questioned and did not testify relative 
to defendant’s or the codefendant’s searching 
her purse or attempting to take her property 
and the jury heard neither direct nor circum- 
stantial evidence from which it could reason- 
ably infer that they attempted to take property 
from the victim. State v. Hawthorne, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 670 (Tenn. 
Crim. App. Sept. 7, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 145 (Tenn. Feb. 
23, 2017). 

Defendant could not be excluded as a poten- 
tial minor contributor of DNA found on the 
handcuffs fashioned out of zip ties that were 
removed from the victim’s wrists, and although 
defendant testified that he had never been 
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inside the victim’s house, that he did not kill 
her, and that another person gave him the 
victim’s debit card, the jury was free to reject 
this; the evidence was legally sufficient to es- 
tablish the identity of defendant as the perpe- 
trator of the offenses in this case, including first 
degree premeditated murder, first degree 
felony murder, and especially aggravated rob- 
bery, under T.C.A. §§ 39-13-202, 39-13-403. 
State v. Reed, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 367 (Tenn. Crim. App. May 11, 
2017). 


8. Sentencing. 

In sentencing the first defendant, the trial 
court did not err in sentencing him to life 
imprisonment for first degree felony murder 
and 25 years for especially aggravated robbery 
and in ordering that he should serve his sen- 
tences consecutively because the first and sec- 
ond defendant had planned the robbery, ob- 
tained a weapon, and gone to the apartment 
building where the victim lived, looking for 
someone to prey on; defendants shot the victim 
multiple times at point blank range; each de- 
fendant was a leader in the offenses; the first 
defendant was a dangerous offender who had 
little or no regard for human life and did not 
hesitate in committing a crime in which the 
risk to human life was high; and he had exhib- 
ited no remorse for his crimes. State v. Jones, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 311 
(Tenn. Crim. App. Apr. 15, 2016), appeal denied, 
— $.W.3d —, 2016 Tenn. LEXIS 578 (Tenn. 
Aug. 18, 2016). 

In sentencing the second defendant, the trial 
court did not err in imposing a sentence of 25 
years for his especially aggravated robbery con- 
viction because the evidence was sufficient for 
him to be considered a leader in the offenses; 
the first and second defendant discussed the 
robbery and dressed in appropriate clothing 
before shooting and killing the victim; the vic- 
tim was shot multiple times as his vehicle was 
pulled partially off the road; and the crimes 
were a joint effort, meaning that each defen- 
dant could be considered a leader. State v. 
Jones, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 311 (Tenn. Crim. App. Apr. 15, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
578 (Tenn. Aug. 18, 2016). 

Trial court did not err in imposing a twenty- 
two-year sentence for defendant’s especially 
aggravated robbery conviction because it did 
not wholly depart from the Sentencing Act, and 
it articulated other reasons consistent with the 
Act to support the sentence imposed. State v. 
Young, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 703 (Tenn. Crim. App. Sept. 20, 2016). 
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Trial court did not err in applying the en- 
hancement factor regarding use of a firearm 
because the record supported its factual deter- 
mination that the factor existed, and the trial 
court limited its application of the factor to the 
aggravated burglary conviction for which use of 
a firearm was not an element. State v. Young, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 703 
(Tenn. Crim. App. Sept. 20, 2016). 

Trial court did not err when it ordered the 
maximum sentence for defendant’s aggravated 
robbery conviction because he conceded that 
the trial court properly applied two of the 
enhancement factors, the evidence supported 
the trial court’s application of those factors, and 
the sentence was within the applicable range. 
State v. Watts, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 36 (Tenn. Crim. App. Jan. 19, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 316 (Tenn. May 18, 2017). 

Others were in the area when defendant 
began shooting, and thus the trial court did not 
abuse its discretion in applying the enhance- 
ment factor regarding no hesitation to commit a 
crime when the risk to human life was high, 
plus nothing established that the trial court 
wholly departed from the statutes in applying 
the various enhancement factors and within- 
range sentences; thus, there was no abuse of 
discretion in defendant’s sentences of 23 years 
for aggravated robbery, five years for aggra- 
vated assault, and four years for attempted 
voluntary manslaughter. State v. Steed, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 343 
(Tenn. Crim. App. May 5, 2017). 

Record supported the trial court’s findings 
that defendant was a dangerous offender, as 
the offense took place during the day in a public 
location, and the trial court found that consecu- 
tive sentences were necessary to protect the 
public; the trial court did not abuse its discre- 
tion in ordering defendant to serve his sen- 
tences for especially aggravated robbery and 
attempted voluntary manslaughter consecu- 
tively. State v. Steed, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 343 (Tenn. Crim. App. May 
BZO17), 


9. Multiple Convictions for Same Act Pro- 
hibited. 

Because the surviving victim’s stabbing con- 
stituted the serious bodily injury elements in 
the especially aggravated robbery count and 
especially aggravated burglary count, the latter 
had to be reduced to aggravated burglary. State 
v. Tolbert, 507 S.W.3d 197, 2016 Tenn. Crim. 
App. LEXIS 404 (Tenn. Crim. App. May 27, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 552 (Tenn. Aug. 18, 2016). 


(a) “Carjacking” is the intentional or knowing taking of a motor vehicle from 


the possession of another by use of: 
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(1) A deadly weapon; or 
(2) Force or intimidation. 
(b) Carjacking is a Class B felony. 


History. 
Acts 1995, ch. 331, § 1. 


Cross-References. 
Culpability, title 39, ch. 11, part 3. 
Penalty for Class B felony, § 40-35-111. 
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. Lesser Included Offenses. 
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Jury Instructions. 
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. Legislative Intent. 
Legislative debate occasioned during the 
adoption of the carjacking statute highlighted 
the general assembly’s concern with the risks 
peculiar to the crime of carjacking, risks that 
arise even if a victim is not literally touching 
her car. State v. Edmondson, 231 S.W.3d 925, 
2007 Tenn. LEXIS 662 (Tenn. Aug. 20, 2007). 
General assembly recognized that: (1) A car- 
jacking is usually committed in order to facili- 
tate the perpetrator’s flight from the scene of a 
prior crime; (2) The theft of the vehicle not only 
makes the perpetrator’s escape more likely, but 
also puts the public at risk as the perpetrator 
flees; and (3) The theft of the vehicle deprives 
the victim of his or her freedom of movement; 
recognizing that these risks arise more fre- 
quently in carjackings than in simple robberies, 
the legislature designated all carjackings to be 
Class B felonies. State v. Edmondson, 231 
S.W.3d 925, 2007 Tenn. LEXIS 662 (Tenn. Aug. 
20, 2007). 


2. Elements. 


3. —Possession. 

Defendant’s conviction of carjacking was af- 
firmed because the supreme court of Tennessee 
held that, although defendant accosted the vic- 
tim in a retail parking lot when she was several 
yards away from her parked car, the victim was 
in actual “possession” of her car and was not too 
far away from it to have been in possession of it. 
State v. Edmondson, 231 S.W.3d 925, 2007 
Tenn. LEXIS 662 (Tenn. Aug. 20, 2007). 

To address adequately the legislature’s con- 
cerns with the risks, the supreme court of 
Tennessee must construe “from the possession 
of another” to include the possessory interest 
retained by a victim who is, at the time of the 
taking, in the process of leaving or returning to 


the immediate vicinity of her vehicle. State v. 
Edmondson, 231 S.W.3d 925, 2007 Tenn. 
LEXIS 662 (Tenn. Aug. 20, 2007). 

That the victim and his or her car may be 
separated by some distance does not lessen the 
threat to the victim’s personal safety caused 
both by the perpetrator’s demand and the per- 
petrator’s subsequent taking of the car; addi- 
tionally, the distance between victim and car 
does nothing to lessen the dangers to the public 
once the assailant gains possession and control 
of the car. State v. Edmondson, 231 S.W.3d 925, 
2007 Tenn. LEXIS 662 (Tenn. Aug. 20, 2007). 

Supreme court of Tennessee’s construction of 
the term “possession” to include some physical 
distance between victim and vehicle is congru- 
ent with one of the evils at which the proscrip- 
tion against carjacking is aimed: the instanta- 
neous or nearly instantaneous taking of a 
vehicle from another’s possession so as to cre- 
ate the dangers inherent in a rapid getaway. 
State v. Edmondson, 231 S.W.3d 925, 2007 
Tenn. LEXIS 662 (Tenn. Aug. 20, 2007). 

Prosecutor’s focus should be not only on the 
victim’s physical proximity to his or her vehicle, 
but also on the time involved between the 
attack on the victim and the taking of the car; if 
the duration of this period can be measured in 
seconds rather than minutes, and if the victim, 
but for the force or intimidation used, would 
otherwise be able to return to the vehicle and 
resist the taking, the taking may constitute a 
carjacking. State v. Edmondson, 231 S.W.3d 
925, 2007 Tenn. LEXIS 662 (Tenn. Aug. 20, 
2007). 

Where the victim had parked her car, re- 
tained possession of her car keys, and walked a 
few yards from her vehicle when she was ac- 
costed by defendant, she was thus in such 
physical proximity to her car at the time of the 
taking that she could have immediately become 
in, on, or adjacent to her car; pursuant to the 
construction of the term “possession” by the 
Tennessee supreme court as used in the car- 
jacking statute, the victim was in possession of 
her car when defendant confronted her, know- 
ingly obtained her keys by intimidation, and 
drove off in her car. State v. Edmondson, 231 
S.W.3d 925, 2007 Tenn. LEXIS 662 (Tenn. Aug. 
20, 2007). 
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Tennessee legislature rejected the language 
of the federal carjacking statute; given that the 
relevant language of the federal statute “from 
the person or presence of another” closely re- 
sembles Tennessee’s robbery statute, it is sig- 
nificant that the Tennessee general assembly 
also rejected this terminology. State v. Edmond- 
son, 231 S.W.3d 925, 2007 Tenn. LEXIS 662 
(Tenn. Aug. 20, 2007). 

Legislature chose to use different language in 
the carjacking statute than it used in the rob- 
bery statutes or than Congress used in the 
federal carjacking statute; a comparison of the 
differing terminology persuades the supreme 
court of Tennessee that the general assembly 
intended carjacking to include forcible takings 
of motor vehicles from victims even when the 
victim is some distance from his or her car at 
the time of the taking. State v. Edmondson, 231 
S.W.3d 925, 2007 Tenn. LEXIS 662 (Tenn. Aug. 
20, 2007). 

If the legislature had meant to limit carjack- 
ing to the taking of a vehicle from the victim’s 
actual possession or from the victim’s immedi- 
ate presence, it would have used the same 
terminology it used in the robbery statute; 
alternatively, the legislature could have written 
the carjacking statute to preclude the taking of 
a motor vehicle “from the actual possession or 
presence of another.” State v. Edmondson, 231 
S.W.3d 925, 2007 Tenn. LEXIS 662 (Tenn. Aug. 
20, 2007). 

General assembly chose to use less limiting 
language, requiring the supreme court of Ten- 
nessee to construe “possession” to include situ- 
ations in which the victim is separated from her 
car by some distance. State v. Edmondson, 231 
S.W.3d 925, 2007 Tenn. LEXIS 662 (Tenn. Aug. 
20, 2007). 


4. Lesser Included Offenses. 

Trial court’s failure to give lesser included 
instructions on robbery and theft was not plain 
error because robbery and theft were not lesser 
included offenses of carjacking; the definition of 
theft contained a statutory element that was 
not included within the statutory elements of 
carjacking, namely an intent to deprive another 
of his or her motor vehicle, and because robbery 
included all of the elements of theft within its 
statutory elements, robbery was also not a 
lesser included offense of carjacking. State v. 
Wilson, 211 S.W.3d 714, 2007 Tenn. LEXIS 22 
(Tenn. 2007). 


5. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s carjacking conviction because an officer 
testified that defendant inched up under the 
victim and that the victim appeared very sur- 
prised and was excited and upset; another 
officer testified that when defendant entered 
the victim’s vehicle, the victim looked frantic 
and upset. State v. Wilson, 211 S.W.3d 714, 
2007 Tenn. LEXIS 22 (Tenn. 2007). 
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Sufficient evidence supported defendant’s 
conviction for carjacking because the victim 
was able to clearly see defendant and the gun 
when he told the victim to get out of the car, the 
police found two traffic tickets issued to defen- 
dant inside the victim’s car when it was recov- 
ered, and the officers who issued the tickets 
testified defendant was driving the car at the 
time he was ticketed. State v. Martin, — S.W.3d 
—, 2015 Tenn. Crim. App. LEXIS 97 (Tenn. 
Crim. App. Feb. 10, 2015), affd, 505 S.W.3d 
492, 2016 Tenn. LEXIS 728 (Tenn. Oct. 14, 
2016). 

Evidence defendant got into the male victim’s 
car, held a gun to his head, and told him to get 
out of the car supported defendant’s conviction 
for carjacking under T.C.A. § 39-13-404. State 
v. Holmes, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 182 (Tenn. Crim. App. Mar. 11, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
438 (Tenn. June 23, 2016). 

Evidence that defendant and his co-defen- 
dant approached the victim in the driveway of 
his parent’s home, pointed a gun at his head 
and ordered him to the ground, they drove 
away in the victim’s car, they were appre- 
hended a short distance from the victim’s 
wrecked car, and defendant matched the vic- 
tim’s description of the perpetrator was suffi- 
cient to support defendant’s convictions for ag- 
gravated robbery, carjacking, and possession of 
a firearm during the commission of a dangerous 
felony. State v. Perkins, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 677 (Tenn. Crim. App. 
Aug. 3, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 892 (Tenn. Dec. 6, 2017). 


6. Jury Instructions. 

Supreme court of Tennessee suggests that a 
trial court include the following instruction in 
its charge to the jury in a carjacking case: 
“From the possession of another” means that 
the person from whom the motor vehicle was 
taken was in, on, or adjacent to the motor 
vehicle at the time of the taking, or was in such 
physical proximity to the motor vehicle at the 
time of the taking that he or she could have 
immediately become in, on, or adjacent to the 
motor vehicle but for the defendant’s actions in 
accosting the person and/or taking the motor 
vehicle. State v. Edmondson, 231 S.W.3d 925, 
2007 Tenn. LEXIS 662 (Tenn. Aug. 20, 2007). 


7. Sentence. 

Following a guilty plea to carjacking, the 
trial court did not err in ordering that defen- 
dant serve his agreed-upon sentence of eight 
years in confinement as defendant was not a 
suitable candidate for probation because defen- 
dant had an extensive juvenile record; on mul- 
tiple occasions, defendant was granted alterna- 
tive sentencing in juvenile court, and, on 
multiple occasions, he violated the conditions of 
release; and he engaged in criminal behavior 
two weeks after pleading guilty in the current 
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case as the evidence did not preponderate —, 2016 Tenn. Crim. App. LEXIS 782 (Tenn. 
against the trial court’s finding that defendant Crim. App. Oct. 18, 2016). 
had possessed a gun. State v. Brewer, — S.W.3d i 


PART 5 
SEXUAL OFFENSES 


39-13-501. Definitions for §§ 39-13-501 — 39-13-511. 


As used in §§ 39-13-501 — 39-13-511, except as specifically provided in 
§ 39-13-505, unless the context otherwise requires: 

(1) “Coercion” means threat of kidnapping, extortion, force or violence to 
be performed immediately or in the future or the use of parental, custodial, 
or official authority over a child less than fifteen (15) years of age; 

(2) “Intimate parts” includes semen, vaginal fluid, the primary genital 
area, groin, inner thigh, buttock or breast of a human being; 

(3) “Mentally defective” means that a person suffers from a mental 
disease or defect which renders that person temporarily or permanently 
incapable of appraising the nature of the person’s conduct; 

(4) “Mentally incapacitated” means that a person is rendered temporarily 
incapable of appraising or controlling the person’s conduct due to the 
influence of a narcotic, anesthetic or other substance administered to that 
person without the person’s consent, or due to any other act committed upon 
that person without the person’s consent; 

(5) “Physically helpless” means that a person is unconscious, asleep or for 
any other reason physically or verbally unable to communicate unwilling- 
ness to do an act; 

(6) “Sexual contact” includes the intentional touching of the victim’s, the 
defendant’s, or any other person’s intimate parts, or the intentional touching 
of the clothing covering the immediate area of the victim’s, the defendant’s, 
or any other person’s intimate parts, if that intentional touching can be 
reasonably construed as being for the purpose of sexual arousal or 
eratification; 

(7) “Sexual penetration” means sexual intercourse, cunnilingus, fellatio, 
anal intercourse, or any other intrusion, however slight, of any part of a 
person’s body or of any object into the genital or anal openings of the victim’s, 
the defendant’s, or any other person’s body, but emission of semen is not 
required; and 

(8) “Victim” means the person alleged to have been subjected to criminal 
sexual conduct and includes the spouse of the defendant. 


History. Criminal injuries compensation for child 
Acts 1989, ch. 591, § 1; 1997, ch. 256, § 2; sexual abuse victims, § 29-13-106. 
2005, ch. 456, § 1; 2013, ch. 172, § 1. Criminal injuries compensation fund privi- 
lege tax upon persons committing sexual of- 
Cross-References. fenses upon children, § 40-24-107. 
Child sexual abuse, title 37, ch. 1, part 6. Extortion, § 39-14-112. 
Criminal injuries compensation claim proce- Kidnapping, title 39, ch. 13, part 3. 
dure for child sexual abuse victims, § 29-13- Limitation of actions in prosecutions for of- 


108. fenses committed against children, § 40-2-101. 
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Mental health and intellectual and develop- 
mental disabilities, title 33. 

Sexual offender registration and monitoring, 
title 40, ch. 39. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 30.61, 28.94. 

Tennessee Jurisprudence, 11 Tenn. Juris., 
Evidence § 154; 21 Tenn. Juris., Rape, §§ 1, 3, 
4; 22 Tenn. Juris., Sodomy, § 1. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 412A.2. 
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Law Reviews. 

Constitutional Law — Campbell  v. 
Sundquist: Tennessee’s Homosexual Practices 
Act Violates the Right to Privacy, 28 U. Mem. L. 
Rev. 311 (1997). 

Equal Protection — Validity of Gender-Spe- 
cific Statutory Rape Law, 48 Tenn. L. Rev. 947. 

Sex in Prison (Ronald G. Turner), 36 No. 8 
Tenn. B.J. 12 (2000). 


NOTES TO DECISIONS 


Analysis 


. Double Jeopardy. 
Coercion. 

Sexual Penetration. 
Sexual Contact. 

. Mentally Defective. 

. Lesser Included Offense. 
. Election Required. 

. Evidence Sufficient. 

. Instructions. 

10. Intimate Parts. 


OMDNAARWNHE 


1. Double Jeopardy. 

Attempted rape and sexual battery consti- 
tuted the same offense under the double jeop- 
ardy clause where the victim’s testimony that 
the defendant placed his hand on her inner 
thigh and made a statement of desire was the 
essential evidence used to establish both of- 
fenses, and the case involved only one victim 
and one discrete act of touching. State v. Mixon, 
983 S.W.2d 661, 1999 Tenn. LEXIS 33 (Tenn. 
1999). 

Defendant’s convictions of rape and _ at- 
tempted rape did not violate due process or 
double jeopardy because each count involved a 
different type of sexual penetration, as the 
victim testified that defendant forced her to 
perform oral sex on him, that he performed oral 
sex on her, and that he tried to penetrate her 
vaginally. State v. Batts, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 228 (Tenn. Crim. App. 
Mar. 27, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 441 (Tenn. July 20, 2017). 


2. Coercion. 

Juvenile detention center guard’s conduct 
(entering inmate’s room and touching her but- 
tocks) did not rise to the level of coercion or 
force as defined by statute. Halton v. Hesson, 
803 F. Supp. 1272, 1992 U.S. Dist. LEXIS 
16010 (M.D. Tenn. 1992). 

In prosecutions for rape and sexual battery, 
evidence that defendant threatened to tell 
people that victim was a homosexual if he did 
not cooperate was sufficient for the jury to find 
the element of coercion. State v. McKnight, 900 
S.W.2d 36, 1994 Tenn. Crim. App. LEXIS 759 


(Tenn. Crim. App. 1994), appeal denied, — 
S.W.2d —, 1995 Tenn. LEXIS 58 (Tenn. 1995), 
overruled, State v. Collier, 411 S.W.3d 886, 2013 
Tenn. LEXIS 636 (Tenn. Aug. 12, 2013). 

Where defendant performed oral sex and 
anal intercourse upon 13-year-old victim with- 
out force or threat, there was no “coercion,” and 
a rape conviction was modified to statutory 
rape. State v. McKnight, 900 S.W.2d 36, 1994 
Tenn. Crim. App. LEXIS 759 (Tenn. Crim. App. 
1994), appeal denied, — S.W.2d —, 1995 Tenn. 
LEXIS 58 (Tenn. 1995), overruled, State v. 
Collier, 411 S.W.3d 886, 2013 Tenn. LEXIS 636 
(Tenn. Aug. 12, 2013). 

A finding of penetration was authorized by 
testimony of the victim which established that 
defendant performed cunnilingus. State v. 
Hoyt, 928 S.W.2d 935, 1995 Tenn. Crim. App. 
LEXIS 965 (Tenn. Crim. App. 1995), overruled 
in part, Spicer v. State, 12 S.W.3d 4388, 2000 
Tenn. LEXIS 57 (Tenn. 2000). 


3. Sexual Penetration. 

Defendant was properly convicted of child 
rape in violation of T.C.A. § 39-13-522(a), given 
the definition of sexual penetration in T.C.A. 
§ 39-13-501(7); the evidence showed that: (1) 
The victim was 11 years old at the time of the 
attacks; (2) The victim testified that during the 
second attack, defendant raped the victim; and 
(3) While there were inconsistencies in the 
victim’s testimony, the inconsistencies were not 
such as to create a reasonable doubt as to 
defendant’s guilt. State v. Elkins, 102 S.W.3d 
578, 2003 Tenn. LEXIS 325 (Tenn. 2003), dis- 
missed, Elkins v. Sexton, — F. Supp. 2d —, 2011 
U.S. Dist. LEXIS 131508 (E.D. Tenn. Nov. 14, 
2011). 

Given the overwhelming evidence against 
defendant and the proof of sexual penetration 
even assuming that the trial court erred in 
failing to give an instruction on aggravated 
sexual battery in connection with defendant’s 
trial on the charges of child rape, the court 
concluded that the error did not affect the 
outcome of the trial. State v. Evans, 108 S.W.3d 
231, 2003 Tenn. LEXIS 570 (Tenn. 2003). 

In a rape of a child case, the trial court 
properly denied defendant’s lesser-included of- 
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fense instruction for attempted rape, as intru- 
sion into the victim’s mouth was not required to 
accomplish fellatio. State v. Marcum, 109 
S.W.3d 300, 2003 Tenn. LEXIS 575 (Tenn. 
2003). 

State erred in its election of penetration by 
cunnilingus because the victim did not testify 
to penetration by cunnilingus but rather pen- 
etration by fellatio; however, the error was 
harmless beyond a reasonable doubt because 
the victim’s articulate and particularized testi- 
mony of a single act of penetration by fellatio 
under very specific circumstances was enough 
to satisfy the requirement of jury unanimity 
despite the State’s inaccurate election. State v. 
Knowles, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 426 (Tenn. Crim. App. May 5, 2014), 
affd, 470 S.W.3d 416, 2015 Tenn. LEXIS 591 
(Tenn. July 31, 2015). 

Defendant was not entitled to relief under 
the plain error doctrine because the inaccuracy 
in the State’s election regarding the facts relied 
upon to establish the element of sexual pen- 
etration was not so significant that it probably 
changed the outcome of the trial; the State’s 
election and the jury instruction identified a 
date and location and referenced a meaningful 
event in the victim’s life. State v. Knowles, 470 
S.W.3d 416, 2015 Tenn. LEXIS 591 (Tenn. July 
31, 2015). 

Evidence was sufficient for a rational trier of 
fact to find defendant committed the unlawful 
sexual penetration of the minor victim because 
the victim testified that defendant sexually 
abused the victim and that the victim recalled 
one incident in which the victim was in defen- 
dant’s bedroom and defendant placed defen- 
dant’s penis inside of victim’s “private.” The 
victim later noticed blood in the victim’s under- 
wear, and the victim’s parent also noticed blood 
in the victim’s underwear. State v. Johnson, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 97 
(Tenn. Crim. App. Feb. 10, 2016). 

Defendant claimed that the State made an 
improper election in the sexual battery by an 
authority figure count because the State al- 
leged that he committed two discrete acts, but 
he was not entitled to plain error relief; the 
trial court properly instructed the jury that 
incest required sexual penetration, and that 
sexual battery by an authority figure required 
sexual contact, and the jury defendant guilty of 
sexual battery but not guilty of incest, and thus 
the jury understood the sexual act required for 
each crime. State v. Whitehair, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 171 (Tenn. Crim. 
App. Mar. 8, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 741 (Tenn. Oct. 20, 2016). 

Evidence was sufficient to convict defendant, 
the victim’s step-father, of rape and statutory 
rape by an authority figure as the State estab- 
lished the element of penetration because the 
victim testified that defendant’s mouth was on 
her vagina; and cunnilingus was defined as a 
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sex act accomplished by placing the mouth or 
tongue in the vagina of another where there 
was any intrusion, however slight. State v. 
Falcon, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 608 (Tenn. Crim. App. Aug. 17, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
952 (Tenn. Dec. 14, 2016). 

Evidence supported defendant’s convictions 
for aggravated sexual battery and rape of a 
child because, although imperfect, a partial 
DNA profile obtained from sperm samples 
which were recovered from the victim’s genita- 
lia tended to prove defendant’s identity as the 
contributor and the victim, defendant’s step- 
child, testified as to sexual penetration in that 
defendant on different occasions touched the 
victim inside the slit of the victim’s private part 
and forced the victim to perform fellatio. State 
v. Guevara, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 712 (Tenn. Crim. App. Sept. 21, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
965 (Tenn. Dec. 15, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions for aggravated rape because 
the aggravated rapes occurred when defendant 
rubbed defendant’s hand and penis against the 
victim’s vagina and placed defendant’s penis in 
the victim’s vagina. There was no requirement 
that proof of an actual emission have occurred. 
State v. Bowles, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 727 (Tenn. Crim. App. Aug. 15, 
2017). 

There is no statutory requirement that pen- 
etration must be proven by forensic evidence. 
State v. Bowles, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 727 (Tenn. Crim. App. Aug. 15, 
2017). 

Evidence was sufficient to convict defendant 
of attempted rape because, although the victim 
said that defendant did not try to insert his 
penis into her vagina, she said that she thought 
he was going to rape her and that she kicked 
him off of her; and a reasonable jury could infer 
from the facts that defendant intended to sexu- 
ally penetrate the victim and that his forcing 
her onto the bed, telling her to shut up, and 
pulling her tights and underwear down to her 
ankles constituted a substantial step toward 
accomplishing the act. State v. Durham, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 1031 
(Tenn. Crim. App. Dec. 14, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction for rape of a child because the 
victim’s testimony, when the victim was fifteen 
years old, reflected that the victim provided 
details about the nature of the incident, the 
sequence of events, and the type of sexual 
penetration involved. The victim testified that 
defendant penetrated the victim’s vagina with 
defendant’s finger and that the victim was age 
eight or nine at the time of the incident. State v. 
Stewart, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 6 (Tenn. Crim. App. Jan. 4, 2018). 


427 


4, Sexual Contact. 

Where defendant admitted rubbing the 12 
year old victim’s chest, kissing the victim on the 
mouth, rubbing the genitals against the victim, 
and expressly admitted having sexual fantasies 
about children, it could be reasonably con- 
strued that the sexual contact was for the 
purpose of sexual arousal or gratification. State 
v. Smith, 42 S.W.3d 101, 2000 Tenn. Crim. App. 
LEXIS 398 (Tenn. Crim. App. 2000), review or 
rehearing denied, — S.W.3d —, 2001 Tenn. 
LEXIS 39 (Tenn. Jan. 8, 2001). 

If an entire instance of sexual contact occurs 
quickly and virtually simultaneously, then only 
one offense has occurred, even if more than one 
touching has occurred, and the prosecution 
need not elect which touch it is relying upon to 
establish sexual contact as an element of sexual 
battery in violation of T.C.A. § 39-13-505. State 
v. Johnson, 53 S.W.3d 628, 2001 Tenn. LEXIS 
617 (Tenn. 2001). 

Evidence was sufficient to convict defendant, 
the victim’s step-father, of sexual battery by an 
authority figure as the evidence supported the 
jury’s finding of sexual contact because the 
victim testified that she awoke to find defen- 
dant on top of her; that defendant’s mouth was 
on her vagina; and that he had her shorts and 
underwear pulled to the side of her vagina with 
his hand. State v. Falcon, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 608 (Tenn. Crim. App. 
Aug. 17, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 952 (Tenn. Dec. 14, 2016). 

Evidence supported defendant’s convictions 
for aggravated sexual battery and rape of a 
child because, although imperfect, a partial 
DNA profile obtained from sperm samples 
which were recovered from the victim’s genita- 
lia tended to prove defendant’s identity as the 
contributor and the victim, defendant’s step- 
child, testified as to sexual contact in that 
defendant on different occasions touched the 
victim inside the slit of the victim’s private part 
and forced the victim to perform fellatio. State 
v. Guevara, — 8.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 712 (Tenn. Crim. App. Sept. 21, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
965 (Tenn. Dec. 15, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated sexual battery 
because the victim testified that the victim 
touched defendant’s erect penis while the vic- 
tim was attempting to push defendant away 


from the victim. State v. Black, — S.W.3d —,. 


2017 Tenn. Crim. App. LEXIS 857 (Tenn. Crim. 
App. Sept. 21, 2017). 

State presented sufficient proof that defen- 
dant sexually penetrated the victim, for pur- 
poses of T.C.A. §§ 39-13-501, and his convic- 
tions of rape under T.C.A. §§ 39-13-522(a), 39- 
13-503(a)(2), were supported; the victim 
testified that defendant sexually penetrated 
her on several occasions, including when she 
was four years old, in kindergarten, and when 
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she was nine or 10, 12, and a freshman in high 
school. State v. Smartt, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 960 (Tenn. Crim. App. 
Nov. 14, 2017). 

Evidence was sufficient to sustain defen- 
dant’s conviction for aggravated sexual battery 
because the minor victim testified that the 
victim awoke after falling asleep while watch- 
ing television to find that defendant had 
reached under the victim’s dress and touched 
the victim’s “wrong spot,” which the victim 
identified as the victim’s vagina, over the vic- 
tim’s underwear. State v. Ware, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 93 (Tenn. Crim. 
App. Feb. 8, 2018). 

Evidence supported defendant’s aggravated 
sexual battery convictions because the minor 
victim identified on diagrams of a boy and girl 
the body parts with which defendant inappro- 
priately touched the victim and a DVD which 
was played of the forensic interview of the 
victim detailed the extent of defendant’s sexual 
abuse of the victim by defendant forcing the 
victim to touch defendant’s genitalia with the 
victim’s hands in an up and down motion and 
by defendant rubbing and patting defendant’s 
genitalia on the victim’s genitalia and buttocks. 
State v. Davis, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 222 (Tenn. Crim. App. Mar. 26, 
2018). 

Defendant was properly convicted of aggra- 
vated sexual battery because, although defen- 
dant at trial denied any sort of sexual contact 
with the victim, the evidence in the case, in- 
cluding defendant’s acknowledgement in an 
interview with a police detective of intention- 
ally unzipped the victim’s pants, established 
that defendant’s act of touching the victim’s 
intimate parts was intentional. Thus, no sub- 
stantial right of defendant was adversely af- 
fected by the jury instruction as any error in 
the instruction as harmless beyond a reason- 
able doubt. State v. Canales, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 344 (Tenn. Crim. App. 
May 4, 2018). 


5. Mentally Defective. 

Neither an emotional problem, psychiatric 
counseling, nor admission to special education 
programs equates with being mentally defec- 
tive. Proof that meets the statutory definition of 
mentally defective should ordinarily come from 
a psychologist, psychiatrist or other expert 
medical personnel. State v. Schaller, 975 S.W.2d 
313, 1997 Tenn. Crim. App. LEXIS 1130 (Tenn. 
Crim. App. 1997). 


6. Lesser Included Offense. 

Defendant’s convictions for attempted aggra- 
vated rape and aggravated sexual battery did 
not merge where the proof in the case clearly 
and separately supported the convictions; nor 
were principles of double jeopardy and duplic- 
ity violated since the offenses required separate 
types of contact and proof of facts not used to 
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prove the other. State v. Binion, 947 S.W.2d 
867, 1996 Tenn. Crim. App. LEXIS 476 (Tenn. 
Crim. App. 1996). 

Class B misdemeanor assault is a lesser- 
included offense of aggravated sexual battery. 
State v. Swindle, 30 S.W.3d 289, 2000 Tenn. 
LEXIS 455 (Tenn. 2000), overruled in part, 
State v. Locke, 90 S.W.3d 663, 2002 Tenn. 
LEXIS 474 (Tenn. 2002). 

Because the jury was charged with and re- 
jected the intervening lesser-included offense of 
rape, petitioner could not show any prejudice 
from the failure to charge sexual battery or 
aggravated sexual battery as a lesser-included 
offense of aggravated rape; given that the proof 
established that the victim was sexually pen- 
etrated and sustained injuries, there was no 
reasonable probability that the jury would have 
convicted petitioner on any lesser-included of- 
fenses, and thus he was not entitled to post- 
conviction relief on the grounds of ineffective 
assistance. Medlock v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 792 (Tenn. Crim. App. 
Oct. 21, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 127 (Tenn. Feb. 21, 2017). 


7. Election Required. 

Defendant was not entitled to relief under 
the plain error doctrine because the inaccuracy 
in the State’s election regarding the facts relied 
upon to establish the element of sexual pen- 
etration was not so significant that it probably 
changed the outcome of the trial; the State’s 
election and the jury instruction identified a 
date and location and referenced a meaningful 
event in the victim’s life. State v. Knowles, 470 
S.W.3d 416, 2015 Tenn. LEXIS 591 (Tenn. July 
31, 2015). 


8. Evidence Sufficient. 

Evidence was sufficient to convict defendant 
of aggravated sexual battery against the older 
victim because, although the older victim did 
not remember the incident, the younger victim 
testified that defendant made her touch the 
older child’s private area with her hand and 
made the older child touch her the same way. 
State v. Osborne, 251 S.W.3d 1, 2007 Tenn. 
Crim. App. LEXIS 689 (Tenn. Crim. App. Aug. 
28, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 59 (Tenn. Jan. 28, 2008). 

Sufficient evidence supported defendant’s six 
convictions of rape of a child under T.C.A. 
§§ 39-13-522(a) and 39-13-501(7) as: (1) defen- 
dant taped the less than 13-year-old victim to 
his bed and penetrated her vagina; (2) while on 
an old sofa in the victim’s bedroom, defendant 
penetrated the victim’s vagina, causing her to 
bleed; (3) when defendant was reading a book 
on her bed, defendant penetrated the victim in 
the anus; (4) when the victim was watching 
television, defendant penetrated the victim in 
the vagina; (5) when the victim was in her 
mother and defendant’s bedroom looking at 
some of her dead grandmother’s pictures, de- 
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fendant again penetrated the victim’s anus; 
and (6) when the victim was recovering from a 
motorcycle injury, defendant penetrated her 
vagina. State v. Nance, 393 S.W.3d 212, 2012 
Tenn. Crim. App. LEXIS 316 (Tenn. Crim. App. 
May 16, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 898 (Tenn. Nov. 27, 2012). 

Sufficient evidence supported defendant’s ag- 
gravated sexual battery conviction under 
T.C.A. § 39-13-504(a)(4) and 39-13-501(2) 
where: (1) defendant laid his penis on the 
victim’s vaginal area and took photographs of 
it; (2) the victim testified that the position 
which defendant sought to emulate in these 
photographs was similar to a picture he had 
previously showed to her in a pornographic 
magazine; and (3) the victim was less than 13 
years old when defendant took the pictures. 
State v. Nance, 393 S.W.3d 212, 2012 Tenn. 
Crim. App. LEXIS 316 (Tenn. Crim. App. May 
16, 2012), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 898 (Tenn. Nov. 27, 2012). 

State presented sufficient proof to support 
the convictions for rape of a child; although the 
proof in this case did not include corroboration 
of every element of each conviction offense as to 
each victim, the victims’ testimony identifying 
specific incidents during the time period al- 
leged by the indictment sufficiently corrobo- 
rated defendant’s admissions that he touched 
the victims and penetrated them digitally. 
State v. Clark, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 703 (Tenn. Crim. App. Sept. 6, 
2012), aff'd, 452 S.W.3d 268, 2014 Tenn. LEXIS 
913 (Tenn. Nov. 10, 2014). 

In an aggravated statutory rape case, no 
corroboration of the victim’s testimony was 
required because she did not qualify as an 
accomplice as a minor could not consent to 
statutory rape and a victim of statutory rape 
could not be charged with that offense. The 
victim’s testimony and the other evidence ad- 
duced that demonstrated multiple incidents of 
sexual penetration between the fourteen-year- 
old victim and the forty-two-year-old defendant 
was sufficient to establish the elements of the 
offense. State v. Collier, 411 S.W.3d 886, 2013 
Tenn. LEXIS 636 (Tenn. Aug. 12, 2013), cert. 
denied, Collier v. Tennessee, 188 L. Ed. 2d 128, 
134 S. Ct. 1034, — U.S. —, 2014 U.S. LEXIS 
967 (U.S. 2014). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
where it showed that he lured the victim into 
his bedroom, got into bed with her, placed his 
hand inside her pajama pants and underwear 
and touched the skin of her “private part,” 
when asked to identify where she had been 
touched on a diagram the victim drew an “X” 
over the diagram’s vagina, and the parties 
acknowledged that the victim was less than 13 
years old at the time of the offense. State v. 
Klein, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 81 (Tenn. Crim. App. Feb. 9, 2016), 
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appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
482 (Tenn. June 23, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated sexual battery 
and rape of a child where both of the victims 
described specific instances of sexual contact, 
the evidence showed that on four separate 
occasions defendant sexually abused one vic- 
tim, he digital penetrated the victim twice, and 
he sexually assaulted the second victim, and 
the second victim’s testimony established that 
defendant implicitly admitted to the abuse. 
State v. Church, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 91 (Tenn. Crim. App. Feb. 10, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 483 (Tenn. June 28, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted aggravated 
rape because a jury could have found beyond a 
reasonable doubt that defendant attempted to 
penetrate the victim’s vagina with his penis 
without her consent and caused bodily injury to 
the victim; defendant demanded sexual inter- 
course from the victim, and when she refused 
defendant grabbed her throat, punched her in 
the head, climbed on top of her, and penetrated 
the victim’s vagina with his penis. State v. 
Patterson, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 250 (Tenn. Crim. App. Apr. 1, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
562 (Tenn. Aug. 18, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
where it established that while living in the 
mobile home defendant touched the naked vic- 
tim’s chest with his mouth, hand, and penis 
and that he touched her vagina with his 
tongue. State v. Pillars, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 264 (Tenn. Crim. App. 
Apr. 7, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of rape of a child where the 
victim testified that while living at the mobile 
home defendant touched her vagina “on the 
inside” with his fingers and tongue and that 
two separate incidents occurred at the duplex, 
one in which the defendant touched her vagina 
with his tongue, hand, and penis, and one in 
which the defendant forced the victim to en- 
gage in fellatio. State v. Pillars, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 264 (Tenn. Crim. 
App. Apr. 7, 2016). 

Evidence was sufficient to convict defendant 
of two counts of rape of a child and two counts 
of attempted rape of a child because, with 
respect to the rape of a child counts, the victim 
described defendant penetrating her vagina 
with his penis and his fingers, and she testified 
that it went on for a long time and that she was 
raped almost every day; and, with respect to 
the attempted rape of a child counts, the victim 
described one occasion of attempted anal pen- 
etration where defendant tried to put his penis 
in her butt, but was unsuccessful; and both the 
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victim and the step-brother testified that defen- 
dant tried to get the step-brother to have sex 
with the victim, but the step-brother freaked 
out when he could not get an erection and left. 
State v. Irwin, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 354 (Tenn. Crim. App. May 11, 
2016). 

Evidence was sufficient to support defen- 
dant’s conviction for rape where it showed that 
the victim was given alcohol at defendant’s 
house and began feeling impaired, he was 
placed on defendant’s bed, defendant pen- 
etrated the victim’s anus with his finger, and 
the victim did not consent. State v. Berkley, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 368 
(Tenn. Crim. App. May 17, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of statutory rape by an au- 
thority figure and sexual battery by an author- 
ity figure where it showed that defendant 
engaged in unlawful sexual contact with the 
victim on three separate occasions when the 
victim was 15 years old and defendant was 31, 
he paid her after the incidents, and defendant 
was the pastor of the church the victim at- 
tended and used the church facilities for at 
least two of the incidents. State v. Berkley, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 368 
(Tenn. Crim. App. May 17, 2016). 

Evidence was sufficient to convict defendant 
of rape because the victim went to sleep at her 
aunt’s house, after locking the back door after 
her uncle’s visit; she was awakened in the 
middle of the night by defendant, who was 
inside the house; defendant forcibly held her 
down on the sofa where she lay, pinning her 
shoulders down by holding her leg up; he pulled 
the victim’s pants down and then he penetrated 
her vagina with his penis; the victim told him 
no and used her leg to kick defendant in the 
face; defendant then kissed her and left the 
house; and physical evidence was not required 
to corroborate the victim’s testimony that she 
was raped. State v. Hill, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 426 (Tenn. Crim. App. 
June 9, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
where it showed that defendant touched his 
penis to the five-year-old victim’s vagina, the 
victim’s uncorroborated testimony was suffi- 
cient to sustain defendant’s conviction, and the 
jury did not err by concluding that the touching 
could reasonably be construed as for the pur- 
pose of sexual arousal or gratification. State v. 
Corbitt, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 517 (Tenn. Crim. App. July 19, 2016). 

Evidence, when viewed in the light most 
favorable to the State, was more than sufficient 
for the jury to find defendant guilty of rape of a 
child beyond a reasonable doubt because the 
minor inconsistencies between the victim’s tes- 
timony and the testimony of other witnesses 
did not detract from the victim’s unwavering 
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testimony of the crime; the victim testified that 
defendant, who was her mother’s ex-husband, 
licked her on her private area. State v. Ward, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 640 
(Tenn. Crim. App. Aug. 26, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 935 
(Tenn. Dec. 15, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of rape of a child where the 
victim testified that she lived in Memphis until 
she was 12 years old, the events in question 
happened when she still lived in Memphis, 
defendant made several sexual advances to- 
ward the victim, including asking her to put her 
mouth on his penis, trying to kiss her, and 
“rubbing on” her feet, when the victim rebuffed 
each advance defendant climbed on top of the 
victim on the couch, removed her leggings, and 
put his mouth against her vagina, he then took 
off his own pants, inserted his penis inside the 
victim’s vagina, and “started pushing it in and 
out” for approximately five minutes, and after 
the encounter, the victim saw “white stuff’ on 
her leggings and on defendant’s shirt. State v. 
Benton, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 664 (Tenn. Crim. App. Sept. 6, 2016). 

State presented sufficient evidence to sup- 
port defendant’s conviction for rape because 
defendant, the victim’s stepfather, performed 
oral sex on the thirteen-year-old victim; the 
victim’s mother observed the victim lying on 
her back with her pants off and legs up and saw 
the back of defendant’s head between the vic- 
tim’s legs with his mouth on the victim’s va- 
gina. State v. Bernal, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 730 (Tenn. Crim. App. Sept. 
26, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 55 (Tenn. Jan. 19, 2017). 

Evidence was sufficient to convict defendant 
of aggravated sexual battery based on the vic- 
tim’s uncorroborated testimony because defen- 
dant touched his penis to the victim’s vagina for 
the purpose of sexual arousal or gratification. 
State v. Corbitt, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 44 (Tenn. Crim. App. Jan. 23, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 344 (Tenn. May 22, 2017). 

Evidence was sufficient to convict defendant 
of rape of a child and aggravated sexual battery 
because defendant sexually penetrated the 
seven-year-old victim through fellatio and anal 
intercourse as the victim testified that defen- 
dant put his sexual organ in the victim’s butt 
and in his mouth; the victim consistently re- 
ported that to his medical providers and the 
child advocacy center; the uncorroborated tes- 
timony of a child victim of sexual abuse was 
sufficient to support defendant’s convictions; 
and questions regarding the victim’s credibility 
and the weight and value to be given to his 
testimony were to be determined by the trier of 
fact and not the appellate court. State v. Nor- 
ton, —S.W.3d —, 2017 Tenn. Crim. App. LEXIS 
563 (Tenn. Crim. App. June 29, 2017), appeal 
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denied, — S.W.3d —, 2017 Tenn. LEXIS 606 
(Tenn. Sept. 22, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions for rape of a child because 
the victim, defendant’s minor child, described 
occasions when the victim was visiting with 
defendant, who was divorced, during which 
defendant, in the pretext of teaching the victim 
about sex, performed oral sex on the victim, 
placed the victim’s fingers inside defendant’s 
vagina, and on one occasion started to pull the 
victim’s penis to press inside defendant’s va- 
gina. The jury found the victim’s testimony to 
be credible and resolved any inconsistencies. 
State v. Montgomery, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 800 (Tenn. Crim. App. Sept. 
20 R7). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted rape of a child 
because the victim testified that, after the vic- 
tim refused defendant’s requests to engage in 
sexual intercourse with defendant, defendant 
flipped the victim over onto the victim’s stom- 
ach on a bed, removed the victim’s pajama 
pants and underwear, placed Vaseline on defen- 
dant’s erect penis, and repeatedly attempted to 
penetrate the victim with defendant’s penis 
from behind. State v. Black, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 857 (Tenn. Crim. App. 
Sept. 21, 2017). 

Rational trier of fact could find defendant 
guilty of rape of a child because the victim 
testified that defendant licked her private part 
and did so while she was sitting on his face. 
State v. Farr, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 872 (Tenn. Crim. App. Sept. 26, 
2017). 

In a case in which defendant was indicted for 
five counts of rape by force or coercion, but was 
convicted of only two counts of sexual battery, 
the evidence was sufficient to convict defendant 
of sexual battery because the victim testified 
that before the first instance of digital penetra- 
tion of her privates she told defendant not to do 
it and that defendant had her wrist restrained 
when he went underneath her tights and 
shoved his fingers inside her; she testified that 
in the second incident defendant pushed her 
back down on the bed and violently shoved his 
hand inside her, with an angry, scowling look on 
his face; and a rational jury could reasonably 
conclude that defendant’s unlawful sexual con- 
tact was accomplished with the use of force. 
State v. Johnson, — S.W.38d —, 2017 Tenn. 
Crim. App. LEXIS 944 (Tenn. Crim. App. Nov. 
3;'2017). 

Evidence was sufficient to convict defendant 
of two counts of aggravated sexual battery 
because the victim testified that, when she was 
nine years old, defendant touched her lower 
area where her underwear was; that he then 
removed the victim’s clothing and again 
touched her lower area, using his hands to 
touch the inside and the outside of her private 
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parts; that he then removed his own clothing 
and had the victim lie on the bed, where he 
proceeded to touch her private areas with his 
private areas; and her description of her lower 
area where her underwear was and her private 
parts could reasonably be construed as includ- 
ing her primary genital area, groin, inner 
thigh, or buttock. State v. Smith, — S$.W.3d —, 
2018 Tenn. Crim. App. LEXIS 33 (Tenn. Crim. 
App. Jan. 16, 2018). 

Evidence was sufficient to support the jury’s 
verdict that defendant was guilty of rape be- 
cause the proof was sufficient for the jury to 
determine that sexual penetration was accom- 
plished by defendant without the consent of the 
victim and that defendant knew or had reason 
to know at the time of the penetration that the 
victim did not consent; the victim stated that it 
did not feel good, that she did not want it to 
happen, and that she asked the Defendant to 
stop, but he did not. State v. Sisco, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 130 (Tenn. Crim. 
App. Feb. 21, 2018). 

Evidence was sufficient to support the jury’s 
verdict that defendant was guilty of rape be- 
cause the proof was sufficient for the jury to 
determine that defendant used force or coercion 
through his parental authority to sexually pen- 
etrate the victim, his daughter after she turned 
thirteen years old but before she became fifteen 
years old; the victim stated that when she was 
thirteen or fourteen years of age defendant 
penetrated her vaginally with his penis. State 
v. Sisco, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 130 (Tenn. Crim. App. Feb. 21, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction for rape of a child because the 
jury accepted the victim’s testimony that defen- 
dant sexually penetrated her when she was 
under the age of thirteen, and it rejected defen- 
dant’s testimony that the victim was over thir- 
teen years of age when defendant had sexual 
intercourse with his daughter. State v. Sisco, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 130 
(Tenn. Crim. App. Feb. 21, 2018). 

Evidence was sufficient to support the jury’s 
verdict that defendant was guilty of rape be- 
cause the proof was sufficient for the jury to 
determine that defendant used force or coercion 
through his parental authority to sexually pen- 
etrate the victim, his daughter, after she turned 
thirteen years old but before she became fifteen 
years old; the victim testified that when she 
was thirteen or fourteen years of age defendant 
penetrated her anally. State v. Sisco, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 130 (Tenn. 
Crim. App. Feb. 21, 2018). 

Evidence was sufficient to support the jury’s 
verdict that defendant was guilty of rape be- 
cause the proof was sufficient for the jury to 
determine that defendant used force or coercion 
to sexually penetrate the victim when she was 
thirteen or fourteen years old; the jury was free 
to believe the victim’s testimony that defendant 


OFFENSES AGAINST PERSON 


39-13-501 


digitally penetrated her and then penetrated 
her with his fingers and penis. State v. Sisco, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 130 
(Tenn. Crim. App. Feb. 21, 2018). 

Evidence was sufficient to uphold the ver- 
dicts finding defendant guilty of rape of a child, 
incest, and aggravated sexual battery for 
crimes committed against the victim because 
there were no inconsistencies in the victim’s 
testimony so unsatisfactory as to create reason- 
able doubt; the victim’s testimony amounted to 
an assertion that defendant raped her on two 
occasions and that she then went home and 
recorded the assaults in a diary. State v. Jones, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 126 
(Tenn. Crim. App. Feb. 21, 2018). 

Evidence supported defendant’s convictions 
for rape of a child because the victim, who was 
seven at the time of the offenses, testified that 
on three separate occasions defendant covered 
her head with an orange towel and penetrated 
her vagina, and her testimony was corrobo- 
rated in various ways by witnesses, who con- 
firmed the configuration of defendant’s homes, 
his ownership of an orange towel, the victim’s 
presence in his home, and the victim’s physical 
injury resulting from the first rape. State v. 
Franklin, — $.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 139 (Tenn. Crim. App. Feb. 27, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction for rape of a child because the 
victim testified that defendant kissed her 
breast, attempted to penetrate her vaginally, 
and penetrated her orally, she testified that 
there was enough light for defendant to see and 
that defendant would have realized that it was 
her and not her sister performing fellatio, and 
defendant acknowledged all three instances of 
sexual contact between himself and the victim 
during his interview with an investigator. State 
v. Langlinais, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 170 (Tenn. Crim. App. Mar. 2, 
2018). 

Evidence supported defendant’s aggravated 
sexual battery convictions because the minor 
victim identified on diagrams of a boy and girl 
the body parts with which defendant inappro- 
priately touched the victim and a DVD which 
was played of the forensic interview of the 
victim detailed the extent of defendant’s sexual 
abuse of the victim by defendant forcing the 
victim to touch defendant’s genitalia with the 
victim’s hands in an up and down motion and 
by defendant rubbing and patting defendant’s 
genitalia on the victim’s genitalia and buttocks. 
State v. Davis, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 222 (Tenn. Crim. App. Mar. 26, 
2018). 


9. Instructions. 

Even if the trial court erred by instructing 
the jury on aggravated sexual battery, any 
error regarding the “reckless” or “knowing” 
mens rea was harmless because neither the 
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State nor defendant presented evidence that 
his behavior might have been done recklessly 
or knowingly. State v. Clark, 452 S.W.3d 268, 
2014 Tenn. LEXIS 913 (Tenn. Nov. 10, 2014), 
rehearing denied, — S.W.3d —, 2014 Tenn. 
LEXIS 1028 (Tenn. Dec. 4, 2014), cert. denied, 
Clark v. Tennessee, 135 S. Ct. 2846, 192 L. Ed. 
2d 882, 2015 U.S. LEXIS 3937 (U.S. June 15, 
2015). 

In a case where defendant was convicted of 
rape, statutory rape by an authority figure, and 
sexual battery by an authority figure, because 
the jury instructions provided by the trial court 
were a complete and accurate statement of the 
law, as it followed the language of the statute 
defining “sexual penetration” and the pattern 
jury instruction on the definition of cunnilin- 
gus, and defendant’s requested jury instruction 
was not an accurate statement of law, the trial 
court did not err by refusing to provide defen- 
dant’s requested jury instruction. State v. Fal- 
con, — 8.W.3d —, 2016 Tenn. Crim. App. LEXIS 
608 (Tenn. Crim. App. Aug. 17, 2016), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 952 
(Tenn. Dec. 14, 2016). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because there was no reason- 
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able probability that a jury instruction which 
clarified the mens rea elements of the crime of 
aggravated sexual battery would have resulted 
in acquittal on any of the offenses as the evi- 
dence established only an intentional touching, 
and there was no evidence that defendant’s 
numerous sexual crimes against his daughter 
were committed knowingly or recklessly but 
not intentionally. Crim v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 804 (Tenn. Crim. 
App. Sept. 5, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 854 (Tenn. Dec. 6, 2017). 


10. Intimate Parts. 

Evidence supported defendant’s aggravated 
sexual battery convictions because the minor 
victim identified on diagrams of a boy and girl 
the body parts with which defendant inappro- 
priately touched the victim and a DVD which 
was played of the forensic interview of the 
victim detailed the extent of defendant’s sexual 
abuse of the victim by defendant forcing the 
victim to touch defendant’s genitalia with the 
victim’s hands in an up and down motion and 
by defendant rubbing and patting defendant’s 
genitalia on the victim’s genitalia and buttocks. 
State v. Davis, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 222 (Tenn. Crim. App. Mar. 26, 
2018). 


(a) Aggravated rape is unlawful sexual penetration of a victim by the 
defendant or the defendant by a victim accompanied by any of the following 


circumstances: 


(1) Force or coercion is used to accomplish the act and the defendant is 
armed with a weapon or any article used or fashioned in a manner to lead 
the victim reasonably to believe it to be a weapon; 

(2) The defendant causes bodily injury to the victim; 

(3) The defendant is aided or abetted by one (1) or more other persons; and 

(A) Force or coercion is used to accomplish the act; or 
(B) The defendant knows or has reason to know that the victim is 
mentally defective, mentally incapacitated or physically helpless. 
(b) Aggravated rape is a Class A felony. 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 980,'$ 3; 
1992, ch. 878, § 3. 


Sentencing Commission Comments. For- 
mer subdivision (a)(4), concerning rape of a 
child less than thirteen years of age, has been 
moved to § 39-13-522. 


Compiler’s Notes. 

Acts 2005, ch. 353, § 20(b) provided that the 
Tennessee Code commission is requested to 
insert a cross reference in §§ 39-13-102, 39-13- 
502, 39-13-5038, 39-13-505, 39-13-506, 39-13- 
522, 39-14-302 and 39-14-408 to § 40-35-114 
stating that the enhancement factor formerly 


found in each such section was moved to § 40- 
35-114 so that all enhancement factors are 
located in one (1) section. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 

Child sexual abuse, title 37, ch. 1, part 6. 

Criminal injuries compensation claim proce- 
dure for child sexual abuse victims, § 29-13- 
108. 

Criminal injuries compensation for child 
sexual abuse victims, § 29-13-106. 

Criminal injuries compensation fund privi- 
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lege tax upon persons committing sexual of- 
fenses upon children, § 40-24-107. 

Criminal sentencing enhancement factors, 
§ 40-35-114. 

Culpability, title 39, ch. 11, part 3. 

HIV testing of persons convicted of violation 
of this section, § 39-13-521. 

Limitation of actions in prosecutions for of- 
fenses committed against children, § 40-2-101. 

Mental health and intellectual and develop- 
mental disabilities, title 33. 

Multiple rapists, § 39-13-523. 

Penalty for Class A felony, § 40-35-111. 

Restoration of voting rights to convicted fel- 
ons, title 40, ch. 29. 

Restrictions on release on parole, § 40-35- 
503. 

Termination of parental rights for commis- 
sion of aggravated rape upon child, § 37-1-147. 


OFFENSES AGAINST PERSON 


39-13-502 


Transfer from juvenile court, § 37-1-134. 
Written request for charge on lesser included 
offense, § 40-18-110. 


Rule Reference. 
This section is referred to in Rule 412 of the 
Tennessee Rules of Evidence. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 28.94, 27.104. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Criminal Procedure, §§ 3, 42; 21 Tenn. Juris., 
Rape, §§ 2, 4, 8, 9. 


Law Reviews. 

“Let’s Talk About Sexting, Baby”: A Mens 
Rea-Centered Approach to the Sexting Issue in 
Tennessee (Emily Long), 42 U. Mem. L. Rev. 
1139 (2012). 


NOTES TO DECISIONS 


Analysis 


. Applicability. 
Commencement of Prosecution. 
. Bodily Injury. 

. Culpable Mental State. 
Victim’s Age. 

. Lesser Included Offenses. 
. Multiple Acts in Evidence. 
. Evidence. 

. —Fresh Complaint. 

10. —Sufficient. 

11. Sentencing. 

12. Criminal Responsibility. 
13. Instructions. 

14. “Armed With A Weapon.” 
15. Joinder of Offenses. 


OCONAMAWNY PE 


1. Applicability. 

The offense of aggravated sexual battery of a 
child less than 13 years of age was a crime in 
January 1993, and was punishable under 
T.C.A. § 39-13-504 (which at the time made 
reference to T.C.A. § 39-13-502), even though a 
1992 amendment had amended T.C.A. § 39-13- 
502 to delete a subsection that prohibited un- 
lawful sexual penetration involving a victim 
less than 13 years of age and had created a new 
Class A felony charge of rape of a child. State v. 
Case, 884 S.W.2d 146, 1994 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. 1994). 

Defendant had sufficient due process notice 
of the age aggravating circumstance for con- 
duct constituting aggravated sexual battery in 
July, 1992, even though, at that time, T.C.A. 
§ 39-13-504 referred to the aggravating cir- 
cumstances in T.C.A. § 39-13-502, which had 
been amended to delete the victim’s age as an 
aggravating circumstance for rape; the amend- 
ment did not work a similar change to the 
aggravated sexual battery section by its refer- 
ence to the aggravated rape statute. State v. 


Hayes, 899 S.W.2d 175, 1995 Tenn. Crim. App. 
LEXIS 25 (Tenn. Crim. App. 1995). 

Challenged questions and statements made 
by a prosecutor in a capital murder case were 
relevant to the proof of statutory aggravating 
circumstance under T.C.A. § 39-13-204(1)(2) in 
that it explained the weapons used by a death 
row inmate to commit the prior aggravated 
rapes under former T.C.A. § 39-2-603(a) (now 
T.C.A. § 39-13-502) and established that the 
felonies used as aggravating circumstance 
were, in fact, crimes of violence or involved the 
threat of violence; the prosecutor did not exten- 
sively refer to the facts of the underlying felo- 
nies supporting the aggravating circumstance. 
Nichols v. Bell, 440 F. Supp. 2d 730, 2006 U.S. 
Dist. LEXIS 50972 (E.D. Tenn. 2006). 


2. Commencement of Prosecution. 

Prosecution for attempted aggravated rape 
was properly and timely commenced within the 
eight-year statute of limitations by the filing of 
the “John Doe” arrest warrant because The 
“John Doe” designation in the warrant, coupled 
with the detailed DNA profile of the assailant, 
identified defendant with “reasonable cer- 
tainty” as required by the Fourth Amendment, 
Tenn. Const. art. I, § 7, T.C.A. § 40-6-208, and 
Tenn. R. Crim. P. 4(c)(1)(B). State v. Burdick, 
395 S.W.3d 120, 2012 Tenn. LEXIS 903 (Tenn. 
Dec. 18, 2012). 


3. Bodily Injury. 

In a prosecution for aggravated rape, proof 
that defendant cause the victim to suffer excru- 
ciating pain, caused a bruise on her leg, broke a 
scab on her knee causing it to bleed, scratched 
her neck when he choked her, and injured her 
lip established “bodily injury” within the mean- 
ing of the statute. State v. McPherson, 882 
S.W.2d 365, 1994 Tenn. Crim. App. LEXIS 109 
(Tenn. Crim. App. 1994). 
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Before an accused may be convicted of aggra- 
vated rape the state is required to prove beyond 
a reasonable doubt that the accused: (1) sexu- 
ally penetrated the victim, in an unlawful man- 
ner; and (2) caused bodily injury to the victim. 
State v. Smith, 891 S.W.2d 922, 1994 Tenn. 
Crim. App. LEXIS 455 (Tenn. Crim. App. 1994). 

Evidence, including the victim’s testimony, 
was sufficient to support defendant’s convic- 
tions for aggravated rape because the first 
count of aggravated rape was accomplished 
through force or coercion when defendant 
threatened the victim at knifepoint and the 
second count of aggravated rape was accom- 
plished when the victim suffered bodily injury 
through cuts to the hand. Furthermore, other 
witnesses testified as to how distraught the 
victim appeared, while a police officer testified 
to finding a knife in the bedroom where the 
incident occurred. State v. Bowles, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 727 (Tenn. Crim. 
App. Aug. 15, 2017). 


4, Culpable Mental State. 

In a prosecution for aggravated rape, statu- 
tory language required that “intentional,” 
“knowing,” or “reckless” all should have been 
charged to the jury as such elements related to 
“reckless” behavior favored the defense and did 
not affect the results of the trial. State v. Jones, 
889 S.W.2d 225, 1994 Tenn. Crim. App. LEXIS 
309 (Tenn. Crim. App. 1994), rehearing denied, 
— §.W.2d —, 1994 Tenn. Crim. App. LEXIS 371 
(Tenn. Crim. App. June 14, 1994), appeal de- 
nied, — S.W.2d —, 1994 Tenn. LEXIS 297 
(Tenn. Oct. 10, 1994), superseded by statute as 
stated in, State v. Woodcock, 922 S.W.2d 904, 
1995 Tenn. Crim. App. LEXIS 982 (Tenn. Crim. 
App. 1995). 

Proof of intent, knowledge or recklessness is 
required to sustain a conviction for aggravated 
rape. State v. Hill, 954 S.W.2d 725, 1997 Tenn. 
LEXIS 524 (Tenn. 1997). 

An indictment charging aggravated rape in 
violation of T.C.A. § 39-13-502 met constitu- 
tional requirements of notice and form and was 
valid, even though it failed to allege a culpable 
mental state. State v. Hill, 954 S.W.2d 725, 
1997 Tenn. LEXIS 524 (Tenn. 1997). 


5. Victim’s Age. 

Consent is never a defense to a sex offense 
when the victim is less than 13 years of age. 
The term “unlawful,” as used in T.C.A. § 39-13- 
502, does not afford the defendant any relief. 
State v. Jones, 889 S.W.2d 225, 1994 Tenn. 
Crim. App. LEXIS 309 (Tenn. Crim. App. 1994), 
rehearing denied, — S.W.2d —, 1994 Tenn. 
Crim. App. LEXIS 371 (Tenn. Crim. App. June 
14, 1994), appeal denied, — S.W.2d —, 1994 
Tenn. LEXIS 297 (Tenn. Oct. 10, 1994), super- 
seded by statute as stated in, State v. Wood- 
cock, 922 S.W.2d 904, 1995 Tenn. Crim. App. 
LEXIS 982 (Tenn. Crim. App. 1995). 
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In a prosecution for aggravated rape and 
aggravated sexual battery, mere recklessness 
as to the age of the victim was sufficient evi- 
dence to establish defendant’s guilt for either 
crime. State v. Parker, 887 S.W.2d 825, 1994 
Tenn. Crim. App. LEXIS 314 (Tenn. Crim. App. 
1994). 

An offender who sexually abuses a child is 
more culpable than an offender who commits 
the same act against an adult, and therefore, 
for this greater culpability, the offender faces 
an increased penalty. State v. Walton, 958 
S.W.2d 724, 1997 Tenn. LEXIS 628 (Tenn. 
19977. 


6. Lesser Included Offenses. 

Trial court’s failure to charge jury on the 
lesser included offense of rape was error where 
the crime of rape, according to the account of 
victim, had been fully accomplished well before 
the assault. State v. Tutton, 875 S.W.2d 295, 
1993 Tenn. Crim. App. LEXIS 744 (Tenn. Crim. 
App. 1993). 

It was reversible error for the trial court not 
to charge attempted incest as a lesser included 
offense of incest even though the defendant did 
not request an instruction. State v. Woodcock, 
922 S.W.2d 904, 1995 Tenn. Crim. App. LEXIS 
982 (Tenn. Crim. App. 1995). 

Defendant’s convictions for attempted aggra- 
vated rape and aggravated sexual battery did 
not merge where the proof in the case clearly 
and separately supported the convictions; nor 
were principles of double jeopardy and duplic- 
ity violated since the offenses required separate 
types of contact and proof of facts not used to 
prove the other. State v. Binion, 947 S.W.2d 
867, 1996 Tenn. Crim. App. LEXIS 476 (Tenn. 
Crim. App. 1996). 

Sexual battery is a lesser included offense of 
aggravated rape because the statutory scheme 
treats rape as a more serious, blameworthy 
offense than sexual battery; an intentional, 
knowing, or reckless unlawful sexual penetra- 
tion which causes bodily injury to the victim, 
whether done in the pursuit of sexual gratifica- 
tion or not, establishes a more culpable mental 
state and a more physically intrusive contact 
(and thereby more serious harm) to the victim 
than an intentional touching for the purpose of 
sexual arousal or gratification. State v. Bowles, 
52 S.W.3d 69, 2001 Tenn. LEXIS 586 (Tenn. 
2001), review or rehearing denied, State v. 
Curry, — S.W.3d —, 2001 Tenn. LEXIS 788 
(Tenn. Nov. 5, 2001). 

Defendant’s conviction for attempted aggra- 
vated rape was not barred by the statute of 
limitations, T.C.A. § 40-2-101(b)(1)-(2), be- 
cause the John Doe arrest warrant and DNA 
profile commenced the prosecution against de- 
fendant in a timely fashion and tolled the 
statute of limitations until he was identified 
and apprehended; a John Doe warrant coupled 
with a DNA profile of an unknown suspected 
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offender obtained before the expiration of the 
applicable statute of limitations may validly 
commence a criminal prosecution and toll the 
statute of limitations. State v. Burdick, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 886 
(Tenn. Crim. App. Dec. 2, 2011), affd, 395 
S.W.3d 120, 2012 Tenn. LEXIS 903 (Tenn. Dec. 
18, 2012). 

Since there was no evidence presented which 
reasonable minds could accept as to the lesser- 
included offenses for aggravated rape, given 
that the victim was clearly penetrated in both 
instances, the trial court did not err in failing to 
instruct the jury as to such offenses. Moore v. 
State, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 467 (Tenn. Crim. App. Apr. 22, 2014), 
aff'd in part, rev'd in part, 485 S.W.3d 411, 2016 
Tenn. LEXIS 176 (Tenn. Mar. 16, 2016). 

Because the jury was charged with and re- 
jected the intervening lesser-included offense of 
rape, petitioner could not show any prejudice 
from the failure to charge sexual battery or 
aggravated sexual battery as a lesser-included 
offense of aggravated rape; given that the proof 
established that the victim was sexually pen- 
etrated and sustained injuries, there was no 
reasonable probability that the jury would have 
convicted petitioner on any lesser-included of- 
fenses, and thus he was not entitled to post- 
conviction relief on the grounds of ineffective 
assistance. Medlock v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 792 (Tenn. Crim. App. 
Oct. 21, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 127 (Tenn. Feb. 21, 2017). 

Distinguishing element between the crimes 
of aggravated rape and aggravated sexual bat- 
tery is that one requires unlawful sexual con- 
tact, while the other requires unlawful sexual 
penetration. Medlock v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 792 (Tenn. Crim. 
App. Oct. 21, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 127 (Tenn. Feb. 21, 
2017). 


7. Multiple Acts in Evidence. 

Jury’s finding of aggravated sexual battery 
was not an impermissible “patchwork” verdict 
where the evidence supported a finding of ag- 
gravated rape and the jury was instructed that 
aggravated sexual battery was a lesser in- 
cluded offense of aggravated rape. State v. 
Bolin, 922 S.W.2d 870, 1996 Tenn. LEXIS 308 
(Tenn. 1996). 


8. Evidence. 

Where defendant was convicted of aggra- 
vated rape of an 82-year-old victim in violation 
of T.C.A. § 39-13-502, the trial court erred by 
admitting the victim’s hearsay statements to 
police officers describing the assault; because 
defendant was not given a right to cross-exam- 
ine the victim, his confrontation rights were 
violated, and thus the supreme court of Tennes- 
see reversed his conviction. State v. Cannon, 
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254 S.W.3d 287, 2008 Tenn. LEXIS 278 (Tenn. 
Apr. 29, 2008). 

Because rape was a startling event or condi- 
tion for purposes of the excited utterance excep- 
tion, the victim testified that she immediately 
ran to a witness’s house and was crying and 
banging on the door, and the witness stated on 
the 911 recording that the victim was pretty 
messed up, and pretty upset, the victim’s state- 
ments were admissible under the excited utter- 
ance exception; in addition, the witness’s state- 
ments, made shortly after the victim knocked 
on his door and told him that she had been 
raped, were also admissible under the excited 
utterance exception as the victim’s announce- 
ment of the rape was a startling event sufficient 
to suspend the normal, reflective thought pro- 
cess of the person who heard it. State v. Mervan 
Eyup Ibrahim, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 622 (Tenn. Crim. App. Aug. 22, 
2016), appeal denied, State v. Ibrahim, — 
S.W.3d —, 2017 Tenn. LEXIS 59 (Tenn. Jan. 19, 
2017). 

Trial court reversibly erred by admitting evi- 
dence of defendant’s two other rapes and rob- 
beries during his trial for aggravated rape and 
robbery because the modus operandi of the 
offenses for which defendant was on trial was 
not substantially identical to the modus ope- 
randi of the prior crimes, as there was testi- 
mony that defendant appeared to be fantasiz- 
ing that he was romantically involved with the 
prior victims while raping them, but that the 
instant victim testified that defendant “soft- 
ened” and was not “as mean” while asking her 
if she wanted him to perform oral sex and that 
he then threatened to shoot her because she 
continued to cry. State v. Peterson, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 169 (Tenn. 
Crim. App. Mar. 2, 2018). 

Erroneous admission of two other rapes and 
robberies was not harmless because the evi- 
dence more probably than not affected the 
outcome of the trial; the evidence connecting 
defendant to the offenses against the victim 
primarily consisted of the victim’s testimony, no 
forensic evidence tied defendant to the offenses, 
and the improperly admitted evidence was ex- 
tremely prejudicial in that it was detailed and 
involved the same offenses for which defendant 
was on trial. State v. Peterson, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 227 (Tenn. Crim. 
App. Mar. 15, 2018). 

Erroneous admission of two other rapes and 
robberies was not harmless because the evi- 
dence more probably than not affected the 
outcome of the trial; the evidence connecting 
defendant to the offenses against the victim 
primarily consisted of the victim’s testimony, no 
forensic evidence tied defendant to the offenses, 
and the improperly admitted evidence was ex- 
tremely prejudicial in that it was detailed and 
involved the same offenses for which defendant 
was on trial. State v. Peterson, — S.W.3d —, 
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2018 Tenn. Crim. App. LEXIS 227 (Tenn. Crim. 
App. Mar. 15, 2018). 


9. —Fresh Complaint. 

Under the doctrine of “fresh complaint,” the 
fact a complaint was made is admissible in the 
state’s case-in-chief to rebut the possible nega- 
tive inference created by the victim’s silence. 
Once the credibility of the victim has been 
attacked, the details of the complaint are ad- 
missible to show that the victim related the 
same story soon after the incident. State v. 
Kendricks, 891 S.W.2d 597, 1994 Tenn. LEXIS 
352 (Tenn. 1994). 


10. —Sufficient. 

Evidence was sufficient to sustain an aggra- 
vated rape conviction where defendant unlaw- 
fully sexually penetrated the victim when de- 
fendant “stuck his penis in the victim’s anus,” 
and the victim was being held down by another 
participant who was much larger than the 
victim. State v. Bonds, 189 S.W.3d 249, 2005 
Tenn. Crim. App. LEXIS 1048 (Tenn. Crim. 
App. 2005), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 159 (Tenn. 2006). 

Evidence was sufficient to support a convic- 
tion for aggravated rape based solely on DNA 
evidence where the victim suffered bleeding as 
a result of the attack, the report of analysis 
showed that DNA collected from the victim’s 
anal swabs matched that of defendant, and the 
probability of finding defendant’s profile was at 
least 1 in 5 billion, 128 million. State v. Toomes, 
191 S.W.3d 122, 2005 Tenn. Crim. App. LEXIS 
1278 (Tenn. Crim. App. 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 372 (Tenn. 2006). 

Sufficient evidence supported defendant’s 
conviction for aggravated assault under T.C.A. 
§ 39-13-502(a)(2) as: (1) The jury credited the 
victim’s testimony that defendant choked her, 
that defendant had vaginal sex with her 
against her will, that she told defendant to stop 
and that defendant was hurting her, and that 
she believed that defendant would kill her if 
she did not cooperate; and (2) Police photo- 
graphs of the victim taken the day after the 
rape showed red marks on her neck and 
scratches on her face. State v. Cooper, 321 
S.W.3d 501, 2010 Tenn. LEXIS 870 (Tenn. Sept. 
21, 2010). 

Evidence was sufficient to convict defendant 
of attempted aggravated rape because defen- 
dant stated his intent to have sex with the 
victim, he threatened and stabbed her with a 
knife, he repeatedly slammed her head into the 
toilet, and he attempted to penetrate her with 
his penis. State v. Freeman, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 179 (Tenn. Crim. App. 
Mar. 10, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted aggravated 
rape because a jury could have found beyond a 
reasonable doubt that defendant attempted to 
penetrate the victim’s vagina with his penis 
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without her consent and caused bodily injury to 
the victim; defendant demanded sexual inter- 
course from the victim, and when she refused 
defendant grabbed her throat, punched her in 
the head, climbed on top of her, and penetrated 
the victim’s vagina with his penis. State v. 
Patterson, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 250 (Tenn. Crim. App. Apr. 1, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
562 (Tenn. Aug. 18, 2016). 

Aggravated rape conviction was supported by 
testimony that defendant, holding a gun, took a 
victim into the bedroom and forced her to 
perform oral sex on a codefendant while defen- 
dant sexually penetrated her vagina from be- 
hind. State v. Howard, — $.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 395 (Tenn. Crim. App. May 
26, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated rape, given that 
defendant used force when he held down the 
victim, his 14-year-old daughter, and placed his 
hand over her nose and mouth to the point that 
she could not breathe, and defendant used his 
parental authority over the victim to lure her to 
the storage unit and keep her there by threat- 
ening to kill himself; even though defendant 
did not point the gun at the victim, he used both 
force and coercion to accomplish the sexual 
penetration of the victim. State v. Jones, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 460 
(Tenn. Crim. App. June 29, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 684 
(Tenn. Sept. 22, 2016). 

Evidence was sufficient to convict defendant 
of two counts of aggravated rape as the victim’s 
testimony alone was sufficient to establish that 
she felt physical pain while defendant pen- 
etrated her mouth and her anus because the 
victim testified that defendant smacked her 
two or three times while he forced his sexual 
organ inside her mouth, that her head hurt a 
little bit from being hit, and that it continued to 
hurt until she was able to go home and sleep; 
and the victim testified at trial that it hurt 
when defendant penetrated her anus, and that 
it hurt for about a week afterward, and a 
detective testified that the victim appeared to 
be in pain and was having trouble sitting when 
he spoke to her on the night of the rape. State v. 
Mervan Eyup Ibrahim, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 622 (Tenn. Crim. App. 
Aug. 22, 2016), appeal denied, State v. Ibrahim, 
— $.W.3d —, 2017 Tenn. LEXIS 59 (Tenn. Jan. 
19, 2017). 

Defendant’s identity was sufficiently proven 
where the victim’s description of the assailant 
matched defendant’s physical appearance, de- 
fendant’s DNA was found on gloves discovered 
in the victim’s car after the incident and that 
were not in the car before it was stolen, and 
officers identified defendant as the driver of a 
car that had crashed before the incident, near 
the victim’s home, who fled and was not appre- 
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hended. State v. Brown, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 901 (Tenn. Crim. App. 
Dec. 2, 2016). 

Evidence, including the victim’s testimony, 
was sufficient to support defendant’s convic- 
tions for aggravated rape because the first 
count of aggravated rape was accomplished 
through force or coercion when defendant 
threatened the victim at knifepoint and the 
second count of aggravated rape was accom- 
plished when the victim suffered bodily injury 
through cuts to the hand. Furthermore, other 
witnesses testified as to how distraught the 
victim appeared, while a police officer testified 
to finding a knife in the bedroom where the 
incident occurred. State v. Bowles, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 727 (Tenn. Crim. 
App. Aug. 15, 2017). 

Evidence was sufficient to support defen- 
dants’ convictions of aggravated rape, facilita- 
tion of aggravated rape, aggravated robbery, 
and especially aggravated robbery because it 
showed that not only did defendants both rape 
the victim, they did so absent any force or 
coercion from the co-defendant, they joined 
their co-defendants in taking cell phones, TVs, 
and a laptop from the victims, although the 
co-defendant wielded a gun during the crimes it 
was never turned on defendants, and the co- 
defendant’s threats of violence were directed 
solely at the victims. State v. Denton, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 743 (Tenn. 
Crim. App. Aug. 21, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 856 (Tenn. Dec. 8, 
2017). 

Evidence was sufficient to show that defen- 
dant was the perpetrator where the victim 
identified defendant in both a photographic 
line-up following the offenses and at trial, al- 
though a portion of defendant’s face was cov- 
ered during the attack the victim could see his 
eyes, the victim said that she recognized defen- 
dant as the perpetrator by his eyes and that she 
was 100 percent sure he was her attacker, the 
victim also identified a photograph of the that 
he possessed during the attack, officers found 
the gun in defendant’s apartment, and he ad- 
mitted it belonged to him. State v. Peterson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 169 
(Tenn. Crim. App. Mar. 2, 2018). 

Evidence supported defendant’s convictions 
for aggravated rape, aggravated robbery, ag- 
gravated burglary, and possession of a firearm 
with the intent to go armed during the commis- 
sion of a dangerous felony because the victim 
identified defendant, officers recovered the vic- 
tim’s scarf from the apartment where defen- 
dant was staying and recovered a gun and a 
cellular phone which the victim recognized as 
similar to the ones possessed by defendant 
during the attack, and DNA consistent with the 
victim’s DNA was found on swabs taken from 
defendant. State v. Peterson, — S.W.3d —, 2018 
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Tenn. Crim. App. LEXIS 194 (Tenn. Crim. App. 
Mar. 15, 2018). 

Evidence was sufficient to establish defen- 
dant’s identity as the perpetrator because the 
victim identified defendant as the perpetrator 
in both a photographic line-up following the 
offenses and at trial; the victim stated that she 
recognized defendant as the perpetrator by his 
eyes, and she identified a photograph of the gun 
that defendant possessed during the attack. 
State v. Peterson, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 227 (Tenn. Crim. App. Mar. 
15, 2018). 


11. Sentencing. 

As defendant committed the crime of rape of 
a child prior to the 2005 amendments to Ten- 
nessee’s Sentencing Reform Act, and there was 
no ex post facto waiver in the record, he was 
subject to sentencing under the 1989 Criminal 
Sentencing Act in accordance with Blakely v. 
Washington, 124 S. Ct. 2531, 159 L. Ed. 2d 4038, 
542 U.S. 296, 2004 U.S. LEXIS 4573, and State 
v. Gomez, 239 S.W.3d 733, 2007 Tenn. LEXIS 
884 (Tenn. 2007). Because of the error in sen- 
tencing, his sentences had to be reduced to the 
presumptive term of 20 years. State v. Kelley, 
— $.W.3d —, 2012 Tenn. Crim. App. LEXIS 548 
(Tenn. Crim. App. July 12, 2012). 

Case was remanded for resentencing under 
T.C.A. § 40-35-202 for aggravated rape under 
T.C.A. § 39-13-502(a)(2) as it was plain error 
under T.R.A.P. 36(b) to allow a post-trial sen- 
tencing position to cure a deficient pre-trial 
T.C.A. § 40-35-1200)(2) notice, which had 
failed to state that defendant was a repeat 
violent offender, or to set forth the nature of the 
sodomy conviction as a qualifying prior convic- 
tion and the dates of the prior period of incar- 
ceration; the severity of the sentence required a 
result similar to that imposed for defective 
notices under T.C.A. 39-13-208(c). State v. Coo- 
per, 321 S.W.3d 501, 2010 Tenn. LEXIS 870 
(Tenn. Sept. 21, 2010). 

In connection with his convictions of aggra- 
vated rape and aggravated kidnapping, defen- 
dant did not challenge the application of three 
enhancement factors, and his only complaint 
was that the trial court discounted the mitigat- 
ing factor that his conduct neither caused nor 
threatened serious injury; while it was argu- 
able whether a migraine headache fit the defi- 
nition of serious injury, the trial court did not 
err in giving no weight to this proposed miti- 
gating factor, the sentences imposed were 
within the appropriate ranges, and the trial 
court adequately considered the purposes of 
sentencing. State v. Jones, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 460 (Tenn. Crim. App. 
June 29, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 684 (Tenn. Sept. 22, 2016). 

In connection with his convictions of aggra- 
vated rape and aggravated kidnapping, par- 
tially consecutive sentencing was proper; the 
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trial court imposed sentences it deemed justly 
deserved, and there was no showing of a clear 
abuse of discretion. State v. Jones, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 460 (Tenn. Crim. 
App. June 29, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 684 (Tenn. Sept. 22, 
2016). | 


12. Criminal Responsibility. 

Although the inmate was not the actual per- 
petrator for the aggravated rape of one victim, 
he was properly convicted on the basis of crimi- 
nal responsibility, as the evidence showed that 
he saw the victim being forced to give codefen- 
dant oral sex. Moore v. State, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 467 (Tenn. Crim. App. 
Apr. 22, 2014), affd in part, revd in part, 485 
S.W.3d 411, 2016 Tenn. LEXIS 176 (Tenn. Mar. 
16, 2016). 


13. Instructions. 

It was not plain error to include “reckless- 
ness” in an aggravated rape instruction be- 
cause this had been held proper, so no clear rule 
of law was violated. State v. Davis, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 649 (Tenn. 
Crim. App. June 27, 2014), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 883 (Tenn. Oct. 
22, 2014). 


14. “Armed With A Weapon.” 

Statute does not require that a defendant 
employ the weapon or directly threaten the 
victim with the weapon; defendant had the gun 
in his possession, showed it to the victim, 
placed it in her lap so that she would know that 
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it was real, and threatened to use the gun on 
himself, and thus he was clearly armed with a 
weapon. State v. Jones, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 460 (Tenn. Crim. App. 
June 29, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 684 (Tenn. Sept. 22, 2016). 

Evidence, including the victim’s testimony, 
was sufficient to support defendant’s convic- 
tions for aggravated rape because the first 
count of aggravated rape was accomplished 
through force or coercion when defendant 
threatened the victim at knifepoint and the 
second count of aggravated rape was accom- 
plished when the victim suffered bodily injury 
through cuts to the hand. Furthermore, other 
witnesses testified as to how distraught the 
victim appeared, while a police officer testified 
to finding a knife in the bedroom where the 
incident occurred. State v. Bowles, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 727 (Tenn. Crim. 
App. Aug. 15, 2017). 


15. Joinder of Offenses. 

It was error to dismiss an indictment because 
counts of sexual exploitation of a minor were 
not based on the same conduct and did arise 
from the same episode as the offenses for which 
defendant was tried, especially aggravated kid- 
napping, aggravated rape, and aggravated as- 
sault; there was no proof images shown to the 
victim were the images that led to the indict- 
ment for sexual exploitation, and there was no 
overlap in the evidence necessary to prove the 
other offenses and sexual exploitation. State v. 
Ellis, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 75 (Tenn. Crim. App. Jan. 31, 2018). 


(a) Rape is unlawful sexual penetration of a victim by the defendant or of 
the defendant by a victim accompanied by any of the following circumstances: 

(1) Force or coercion is used to accomplish the act; 

(2) The sexual penetration is accomplished without the consent of the 
victim and the defendant knows or has reason to know at the time of the 
penetration that the victim did not consent; 

(3) The defendant knows or has reason to know that the victim is 
mentally defective, mentally incapacitated or physically helpless; or 

(4) The sexual penetration is accomplished by fraud. 


(b) Rape is a Class B felony. 


History. 
Acts 1989, ch.,591,.§ 1; 1995, ch. 484; .§ 1; 
1997,.ch. 406; $. 1; 2005, ch. 353;,8" 11, 


Compiler’s Notes. 

Acts 2005, ch. 353, § 18 provided that the act 
shall apply to sentencing for criminal offenses 
committed on or after June 7, 2005. Offenses 
committed prior to June 7, 2005, shall be gov- 
erned by prior law, which shall apply in all 


respects. However, for defendants who are sen- 
tenced after June 7, 2005, for offenses commit- 
ted on or after July 1, 1982, the defendant may 
elect to be sentenced under the provisions of the 
act by executing a waiver of such defendant’s ex 
post facto protections. Upon executing such a 
waiver, all provisions of the act shall apply to 
the defendant. 

Acts 2005, ch. 353, § 19 provided that that 
act shall have no application to sentencing for 
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persons convicted of murder in the first degree, 
which shall be governed by the provisions of 
§§ 39-13-202 — 39-13-208. 

Acts 2005, ch. 353, § 20(b) provided that the 
Tennessee Code Commission is requested to 
insert a cross reference in §§ 39-13-102, 39-13- 
502, 39-13-5038, 39-13-505, 39-13-506, 39-13- 
522, 39-14-302 and 39-14-408 to § 40-35-114 
stating that the enhancement factor formerly 
found in each such section was moved to § 40- 
35-114 so that all enhancement factors are 
located in one (1) section. 


Cross-References. 

Child sexual abuse, title 37, ch. 1, part 6. 

Criminal injuries compensation claim proce- 
dure for child sexual abuse victims, § 29-13- 
108. 

Criminal injuries compensation for child 
sexual abuse victims, § 29-13-106. 

Criminal injuries compensation fund privi- 
lege tax upon persons committing sexual of- 
fenses upon children, § 40-24-107. 

Criminal sentencing enhancement factors, 
§ 40-35-114. 

Culpability, title 39, ch. 11, part 3. 

HIV testing of persons convicted of violation 
of this section, § 39-13-521. 
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Immediate revocation of bail for certain of- 
fenses, § 40-11-1138. 

Instruction on the prevention of hate crimes 
and sexual offenses, § 49-7-137. 

Limitation of actions in prosecutions for of- 
fenses committed against children, § 40-2-101. 

Mental health and intellectual and develop- 
mental disabilities, title 33. 

Multiple rapists, § 39-13-523. 

Penalty for Class B felony, § 40-35-111. 

Transfer from juvenile court, § 37-1-134. 


Rule Reference. 
This section is referred to in Rule 412 of the 
Tennessee Rules of Evidence. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 28.94. 

Tennessee Jurisprudence, 21 Tenn. Juris., 
Rape, §§ 2, 3, 8. 


Law Reviews. 

“Let’s Talk About Sexting, Baby”: A Mens 
Rea-Centered Approach to the Sexting Issue in 
Tennessee (Emily Long), 42 U. Mem. L. Rev. 
1139 (2012). 


NOTES TO DECISIONS 


Analysis 
Due Process. 
. Double Jeopardy. 
Coercion. 
Force. 


Lesser Included Offenses. 
Prior Violent Felony. 

. Sufficiency of Evidence. 

. Sentencing. 

. Jury Instructions. 

10. Construction. 

11. Constitutional Claims. 
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1. Due Process. 

Convictions for both rape and incest arising 
out of the same act did not violate due process 
under the Tennessee or United States Consti- 
tutions because neither offense was “essentially 
incidental” to the other. State v. Beauregard, 32 
S.W.3d 681, 2000 Tenn. LEXIS 662 (Tenn. 
2000). 


2. Double Jeopardy. 

Attempted rape and sexual battery consti- 
tuted the same offense under the double jeop- 
ardy clause where the victim’s testimony that 
the defendant placed his hand on her inner 
thigh and made a statement of desire was the 
essential evidence used to establish both of- 
fenses, and the case involved only one victim 
and one discrete act of touching. State v. Mixon, 
983 S.W.2d 661, 1999 Tenn. LEXIS 33 (Tenn. 
1999). 


The statutory offenses of rape and incest 
have a related but separate legislative purpose 
and achieve contrasting policy objectives; ac- 
cordingly, there is no double jeopardy impedi- 
ment to convicting and sentencing a defendant 
for both incest and criminal sexual penetration 
arising out of the same act. State v. Beaure- 
gard, 32 S.W.3d 681, 2000 Tenn. LEXIS 662 
(Tenn. 2000). 

Defendant’s convictions of rape and at- 
tempted rape did not violate due process or 
double jeopardy because each count involved a 
different type of sexual penetration, as the 
victim testified that defendant forced her to 
perform oral sex on him, that he performed oral 
sex on her, and that he tried to penetrate her 
vaginally. State v. Batts, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 228 (Tenn. Crim. App. 
Mar. 27, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 441 (Tenn. July 20, 2017). 

Although defendant’s convictions of at- 
tempted rape and sexual battery arose out of 
the same transaction, defendant’s dual convic- 
tions did not violate double jeopardy because 
the state supreme court had already deter- 
mined that sexual battery was not a lesser- 
included offense of attempted rape; and the 
elements of the offenses are not the same; thus, 
the trial court committed plain error by merg- 
ing the convictions for attempted rape and 
sexual battery. State v. Durham, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1031 (Tenn. 
Crim. App. Dec. 14, 2017). 
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3. Coercion. 

In prosecutions for rape and sexual battery, 
evidence that defendant threatened to tell 
people that one of his victims was a homosexual 
if he did not cooperate was sufficient for the 
jury to find the element of coercion. State v. 
McKnight, 900 S.W.2d 36, 1994 Tenn. Crim. 
App. LEXIS 759 (Tenn. Crim. App. 1994), ap- 
peal denied, — S.W.2d —, 1995 Tenn. LEXIS 58 
(Tenn. 1995), overruled, State v. Collier, 411 
S.W.3d 886, 2013 Tenn. LEXIS 636 (Tenn. Aug. 
12, 2013). 

Where defendant performed oral sex and 
anal intercourse upon one of his 13-year-old 
victims without force or threat, there was no 
“coercion,” and a rape conviction was modified 
to statutory rape. State v. McKnight, 900 
S.W.2d 36, 1994 Tenn. Crim. App. LEXIS 759 
(Tenn. Crim. App. 1994), appeal denied, — 
S.W.2d —, 1995 Tenn. LEXIS 58 (Tenn. 1995), 
overruled, State v. Collier, 411 S.W.3d 886, 2013 
Tenn. LEXIS 636 (Tenn. Aug. 12, 2013). 


4, Force. 

Where there was proof that defendant “held 
down” one of his 13-year-old victims and per- 
formed oral sex on him, the jury could have 
found “force” sufficient for conviction of rape. 
State v. McKnight, 900 S.W.2d 36, 1994 Tenn. 
Crim. App. LEXIS 759 (Tenn. Crim. App. 1994), 
appeal denied, — S.W.2d —, 1995 Tenn. LEXIS 
58 (Tenn. 1995), overruled, State v. Collier, 411 
S.W.3d 886, 2013 Tenn. LEXIS 636 (Tenn. Aug. 
12, 2013): 


5. Lesser Included Offenses. 

In a prosecution for rape by force or coercion, 
defendants could be convicted of the lesser 
included offense of assault where the touching 
of the victim, i.e., acts of sexual intercourse, 
was offensive but did not rise to the level of 
rape. State v. Buckmeir, 902 S.W.2d 418, 1995 
Tenn. Crim. App. LEXIS 6 (Tenn. Crim. App. 
1995). 

Since the offense of statutory rape includes 
an age element whereas the offense of rape does 
not, and the offense of rape includes the ele- 
ment of force whereas the offense of statutory 
rape does not, statutory rape was not a lesser 
included offense in a prosecution for rape by 
force or coercion. State v. Woodcock, 922 S.W.2d 
904, 1995 Tenn. Crim. App. LEXIS 982 (Tenn. 
Crim. App. 1995). 

Statutory rape contains an age element that 
is not included within the statutory elements of 
rape; therefore, statutory rape is not a lesser 
included offense of rape. State v. Stokes, 24 
S.W.3d 303, 2000 Tenn. LEXIS 382 (Tenn. 
2000). 

Sexual battery cannot be a lesser included 
offense of attempted rape because sexual bat- 
tery requires proof that the sexual contact be 
for the purpose of sexual gratification, an ele- 
ment not required to prove attempted rape, and 
because sexual battery does not constitute the 
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facilitation, attempt, or solicitation of at- 
tempted rape. State v. Bowles, 52 S.W.3d 69, 
2001 Tenn. LEXIS 586 (Tenn. 2001), review or 
rehearing denied, State v. Curry, — S.W.3d —, 
2001 Tenn. LEXIS 788 (Tenn. Nov. 5, 2001). 
Because Class B misdemeanor assault was 
not a lesser-included offense of attempted rape, 
as assault as charged in defendant’s case al- 
ways involved an unlawful sexual contact 
whereas attempted rape did not, the trial court 
did not err by failing to instruct the jury on 
Class B misdemeanor assault as a lesser-in- 
cluded offense of attempted rape. State v. Dur- 
ham, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1031 (Tenn. Crim. App. Dec. 14, 2017). 


6. Prior Violent Felony. 

Habeas petitioner’s prior conviction for at- 
tempted rape, in violation of T.C.A. § 39-13- 
503, § 39-12-101, qualified as a violent felony 
under the Armed Career Criminal Act, 18 
U.S.C. § 924(e), because attempted rape fell 
squarely within the class of crimes that pre- 
sented a serious risk of physical injury to an- 
other, as contemplated by the Act. Dawson v. 
United States, 702 F.3d 347, 2012 FED App. 
417P, 2012 U.S. App. LEXIS 26099 (6th Cir. 
Dec. 21, 2012). 


7. Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dant’s convictions of rape and aggravated bur- 
glary because: (1) a conclusive match was made 
between defendant’s DNA and the DNA of the 
victim’s rapist; (2) at trial, the victim identified 
defendant as her attacker after providing a 
general description of him; and (3) an investi- 
gator officer testified about a similar descrip- 
tion given by the victim on the morning of the 
attack. State v. Scarborough, 201 S.W.3d 607, 
2006 Tenn. LEXIS 758 (Tenn. 2006). 

Evidence supported defendant’s rape convic- 
tion; the victim testified that defendant forced 
her onto the bed on her stomach, and while 
penetrating her, defendant forcibly held her 
down using his hands on the center of her back, 
and a doctor identified the sperm found inside 
the victim’s anus as a match to defendant’s 
DNA. State v. Dickerson, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 46 (Tenn. Crim. App. 
Jan. 26, 2016). 

Evidence that defendant, who was in a ro- 
mantic relationship with and lived with the 
victim, forced himself on the victim, penetrat- 
ing her vagina with his penis, told her not to 
leave the room after the rape and raised his 
hand in a threatening manner when she tried 
to leave was sufficient to support defendant’s 
convictions for rape, false imprisonment, and 
domestic assault. State v. Jordan, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 116 (Tenn. Crim. 
App. Feb. 12, 2016), review denied and ordered 
not published, — S.W.3d —, 2016 Tenn. LEXIS 
389 (Tenn. June 23, 2016). 
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Jury accredited the victim’s testimony, and 
DNA evidence proved that the defendant sexu- 
ally penetrated her while she was incapacitated 
and, thus, he did not have her consent, such 
that defendant’s rape conviction was supported 
by sufficient evidence. State v. Watts, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 357 (Tenn. 
Crim. App. May 13, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for rape where it showed that 
the victim was given alcohol at defendant’s 
house and began feeling impaired, he was 
placed on defendant’s bed, defendant pen- 
etrated the victim’s anus with his finger, and 
the victim did not consent. State v. Berkley, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 368 
(Tenn. Crim. App. May 17, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction for rape where the victim 
testified that he was 13 when he stayed over at 
defendant’s house, after falling asleep he awoke 
to defendant fellating him, and the next morn- 
ing defendant asked the victim if he had done 
“anything weird last night” and the victim said 
he had not out of fear of defendant’s reaction. 
State v. Berkley, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 368 (Tenn. Crim. App. May 17, 
2016). 

Evidence was sufficient to convict defendant 
of rape because the victim went to sleep at her 
aunt’s house, after locking the back door after 
her uncle’s visit; she was awakened in the 
middle of the night by defendant, who was 
inside the house; defendant forcibly held her 
down on the sofa where she lay, pinning her 
shoulders down by holding her leg up; he pulled 
the victim’s pants down and then he penetrated 
her vagina with his penis; the victim told him 
no and used her leg to kick defendant in the 
face; defendant then kissed her and left the 
house; and physical evidence was not required 
to corroborate the victim’s testimony that she 
was raped. State v. Hill, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 426 (Tenn. Crim. App. 
June 9, 2016). 

Defendant’s rape convictions were supported 
by the evidence, as the victim did not consent to 
the sexual contact and defendant knew she was 
mentally incapacitated or physically helpless 
during the attack based on her intoxication. 
State v. Reinsberg, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 538 (Tenn. Crim. App. July 
22, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 893 (Tenn. Nov. 22, 2016). 

Evidence sufficiently established that defen- 
dant used his parental authority over the vic- 
tim to commit the offenses of rape, statutory 
rape by an authority figure, and sexual battery 
by an authority figure because defendant, the 
victim’s step-father, cultivated a close relation- 
ship with the victim after she moved into the 
home he shared with the victim’s mother; he 
was often alone with the victim and, by his own 
admission, he wanted to develop a bond with 
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the victim over their shared interest in cheer- 
leading; and he testified that he wanted to try 
to control the situation a little bit and get the 
victim comfortable with him so that the victim 
would not tell her mother about the incident of 
his placing his mouth on the victim’s vagina. 
State v. Falcon, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 608 (Tenn. Crim. App. Aug. 17, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 952 (Tenn. Dec. 14, 2016). 

Evidence was sufficient to convict defendant, 
the victim’s step-father, of rape and statutory 
rape by an authority figure as the State estab- 
lished the element of penetration because the 
victim testified that defendant’s mouth was on 
her vagina; and cunnilingus was defined as a 
sex act accomplished by placing the mouth or 
tongue in the vagina of another where there 
was any intrusion, however slight. State v. 
Falcon, — $.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 608 (Tenn. Crim. App. Aug. 17, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
952 (Tenn. Dec. 14, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of rape, aggravated assault, 
aggravated burglary, sexual battery, and as- 
sault where it showed that he broke into his 
estranged wife’s house, choked her, repeatedly 
threatened to kill her, coerced her into having 
oral sex and sexual intercourse with him mul- 
tiple times, the wife had bruises and marks on 
her throat, a DNA swab from the victim was 
consistent with defendant’s DNA profile, and 
defendant had a bite mark on his forearm, 
marks on his cheeks, and scrapes on his head 
and elbow. State v. Blanton, — $.W.3d —, 2016 
Tenn. Crim. App. LEXIS 623 (Tenn. Crim. App. 
Aug. 22, 2016). 

State presented sufficient evidence to sup- 
port defendant’s conviction for rape because 
defendant, the victim’s stepfather, performed 
oral sex on the thirteen-year-old victim; the 
victim’s mother observed the victim lying on 
her back with her pants off and legs up and saw 
the back of defendant’s head between the vic- 
tim’s legs with his mouth on the victim’s va- 
gina. State v. Bernal, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 730 (Tenn. Crim. App. Sept. 
26, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 55 (Tenn. Jan. 19, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of rape and incest where the 
victims testified that they were defendant’s 
biological children and they told their grand- 
mother and the police that defendant had raped 
them. State v. Colwell, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 733 (Tenn. Crim. App. Sept. 
28, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 50 (Tenn. Jan. 19, 2017). 

Evidence that defendant admitted to engag- 
ing in consensual sexual intercourse with the 
victim and was the only male in the house that 
matched the description by the victim was 
sufficient to support a rape conviction, where 
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identity was the only basis on which defendant 
challenged the sufficiency of the evidence. State 
v. Lee, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 882 (Tenn. Crim. App. Nov. 23, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
222 (Tenn. Apr. 13, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of rape and incest because 
the lack of forensic medical evidence did not 
corroborate defendant’s denial of sexual contact 
with the victim, the victim testified against 
defendant, and defendant admitted during an 
interview that his penis penetrated the victim’s 
vagina. State v. Belt, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 100 (Tenn. Crim. App. Feb. 
15, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction for rape because defendant 
inserted his tongue into the victim’s vagina and 
put one or two fingers into her anus, and the 
victim testified that she never consented to 
defendant’s actions; the fact that the victim’s 
testimony was refuted by defendant does not 
preclude a rape conviction. State v. Pompa, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 196 
(Tenn. Crim. App. Mar. 15, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 453 
(Tenn. July 28, 2017). 

Evidence that defendant mixed rum and soda 
and the victim drank two cups, defendant 
showed the victim and his friend pornography 
on a television, the victim stated he did not 
want to try anything with defendant, defendant 
penetrated the victim’s butt with his penis 
while the victim was face down, and the friend 
told defendant to stop, was sufficient to support 
the conviction for rape. State v. Thornton, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 524 
(Tenn. Crim. App. June 22, 2017). 

State presented sufficient proof that defen- 
dant sexually penetrated the victim, for pur- 
poses of T.C.A. §§ 39-13-501, and his convic- 
tions of rape under T.C.A. §§ 39-13-522(a), 39- 
13-503(a)(2), were supported; the victim 
testified that defendant sexually penetrated 
her on several occasions, including when she 
was four years old, in kindergarten, and when 
she was nine or 10, 12, and a freshman in high 
school. State v. Smartt, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 960 (Tenn. Crim. App. 
Nov. 14, 2017). 

Evidence was sufficient to convict defendant 
of attempted rape because, although the victim 
said that defendant did not try to insert his 
penis into her vagina, she said that she thought 
he was going to rape her and that she kicked 
him off of her; and a reasonable jury could infer 
from the facts that defendant intended to sexu- 
ally penetrate the victim and that his forcing 
her onto the bed, telling her to shut up, and 
pulling her tights and underwear down to her 
ankles constituted a substantial step toward 
accomplishing the act. State v. Durham, — 
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S.W.3d —, 2017 Tenn. Crim. App. LEXIS 1031 
(Tenn. Crim. App. Dec. 14, 2017). 

Evidence was sufficient to support the jury’s 
verdict that defendant was guilty of rape be- 
cause the proof was sufficient for the jury to 
determine that defendant used force or coercion 
through his parental authority to sexually pen- 
etrate the victim, his daughter after she turned 
thirteen years old but before she became fifteen 
years old; the victim stated that when she was 
thirteen or fourteen years of age defendant 
penetrated her vaginally with his penis. State 
v. Sisco, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 130 (Tenn. Crim. App. Feb. 21, 2018). 

Evidence was sufficient to support the jury’s 
verdict that defendant was guilty of rape be- 
cause the proof was sufficient for the jury to 
determine that sexual penetration was accom- 
plished by defendant without the consent of the 
victim and that defendant knew or had reason 
to know at the time of the penetration that the 
victim did not consent; the victim stated that it 
did not feel good, that she did not want it to 
happen, and that she asked the Defendant to 
stop, but he did not. State v. Sisco, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 130 (Tenn. Crim. 
App. Feb. 21, 2018). 

Evidence was sufficient to support the jury’s 
verdict that defendant was guilty of rape be- 
cause the proof was sufficient for the jury to 
determine that defendant used force or coercion 
through his parental authority to sexually pen- 
etrate the victim, his daughter, after she turned 
thirteen years old but before she became fifteen 
years old; the victim testified that when she 
was thirteen or fourteen years of age defendant 
penetrated her anally. State v. Sisco, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 130 (Tenn. 
Crim. App. Feb. 21, 2018). 

Evidence was sufficient to support the jury’s 
verdict that defendant was guilty of rape be- 
cause the proof was sufficient for the jury to 
determine that defendant used force or coercion 
to sexually penetrate the victim when she was 
thirteen or fourteen years old; the jury was free 
to believe the victim’s testimony that defendant 
digitally penetrated her and then penetrated 
her with his fingers and penis. State v. Sisco, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 130 
(Tenn. Crim. App. Feb. 21, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of rape and theft because the 
victim testified that she awoke to find defen- 
dant standing at the foot of her bed, he attacked 
her when she reached for her cell phone, he 
fondled her chest and stuck his finger inside 
her vagina, and when he finished he took $60 
from her wallet. The victim also testified that 
she was able to see defendant’s face during the 
attack, and a detective testified that he saw 
defendant the next morning walking in the 
victim’s neighborhood wearing clothing that 
matched the description of the suspect. State v. 
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Ramey, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 165 (Tenn. Crim. App. Mar. 5, 2018). 

Defendant’s conviction for rape was sup- 
ported by evidence that defendant put his penis 
in the victim’s anus. State v. Dotson, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 366 (Tenn. 
Crim. App. May 10, 2018). 

Evidence that defendant sexually penetrated 
the victim without his consent, when the victim 
was unconscious and thus, physically helpless 
by definition, was sufficient to support defen- 
dant’s convictions rape. State v. Brown, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 374 
(Tenn. Crim. App. May 15, 2018). 

Evidence that defendant, using a _ knife, 
forced the victim to perform fellatio and pen- 
etrated her vaginally, and that he threatened to 
kill her if she did not comply, was sufficient to 
support conviction. State v. Embry, 915 S.W.2d 
451, 1995 Tenn. Crim. App. LEXIS 664 (Tenn. 
Crim. App. 1995), overruled in part, State v. 
Winfield, 23 S.W.3d 279, 2000 Tenn. LEXIS 346 
(Tenn. June 20, 2000). 


8. Sentencing. 

Defendant’s sentences to sixteen years in 
prison for his rape conviction and a concurrent 
term of fifteen years for his aggravated bur- 
glary conviction were imposed in compliance 
with the sentencing act and were in compliance 
with U.S. Const. amend. 6. State v. Scarbor- 
ough, 201 S.W.3d 607, 2006 Tenn. LEXIS 758 
(Tenn. 2006). 

While the trial court failed to make the 
requisite findings in consideration of the dan- 
gerous offender factor, only one consecutive 
sentencing factor needs to exist to support the 
imposition of consecutive sentences; testimony 
supported the conclusion that defendant was 
on probation when he committed this offense, 
which supported the application of consecutive 
sentencing factor six, plus the trial court con- 
sidered the relevant principles and sentenced 
defendant to a within-range sentence of 10- 
years to be served consecutively to his prior 
sentences, which was not excessive. State v. 
Dickerson, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 46 (Tenn. Crim. App. Jan. 26, 2016). 

Trial court did not err in sentencing defen- 
dant as a Range II offender to a 15-year sen- 
tence for the rape because defendant was a 
multiple offender, with multiple convictions be- 
yond those necessary to establish the appropri- 
ate range; defendant’s history of criminal con- 
victions, both felony and misdemeanor, in 
multiple counties, was lengthy; no evidence of 
mitigation was presented at the sentencing 
hearing; and the requirement that defendant 
serve 100 percent of his sentence was statuto- 
rily required. State v. Hill, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 426 (Tenn. Crim. App. 
June 9, 2016). 

Trial court properly considered the evidence, 
stated what enhancement and mitigating fac- 
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tors were considered, including that the victim 
was vulnerable due to her intoxication, plus 
defendant, a police officer in the area where the 
victim worked, abused a position of public 
trust, but his conduct did not cause or threaten 
serious bodily injury; the trial court complied 
with the purposes of sentencing and imposed a 
within range sentence, and thus the trial court 
did not abuse its discretion in enhancing defen- 
dant’s sentence for rape. State v. Reinsberg, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 538 
(Tenn. Crim. App. July 22, 2016), appeal de- 
nied, — S.W.38d —, 2016 Tenn. LEXIS 893 
(Tenn. Nov. 22, 2016). 

In a case where defendant was convicted of 
rape, statutory rape by an authority figure, and 
sexual battery by an authority figure, defen- 
dant’s total effective sentence of 12 years’ in- 
carceration was not excessive because defen- 
dant had a previous history of criminal 
behavior, as evidenced by his admission of daily 
drug use both at trial and in the presentence 
report and by his offering perjured testimony; 
defendant violated a position of trust; the trial 
court found no mitigating factors; and the sen- 
tence was within the statutory ranges. State v. 
Falcon, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 608 (Tenn. Crim. App. Aug. 17, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
952 (Tenn. Dec. 14, 2016). 

Sentence imposed on defendant was not ex- 
cessive because the trial court properly consid- 
ered the circumstances in evaluating defen- 
dant’s motive for committing the offense of 
rape; the trial court properly applied the en- 
hancement factor that defendant committed 
the offense to gratify his desire for pleasure or 
excitement because he waited until the other 
family members went to bed before carrying the 
victim to the living room to perform oral sex on 
her, his thirteen-year-old step-daughter. State 
v. Bernal, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 730 (Tenn. Crim. App. Sept. 26, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
55 (Tenn. Jan. 19, 2017). 

Trial court did not abuse its discretion by 
enhancing defendant’s sentence where it found 
that he abused a position of private trust as the 
victims’ father, the victims were 14 and 15 at 
the time the abuse was reported, and one 
victim testified defendant made _ grunting 
noises indicating pleasure during the rape. 
State v. Colwell, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 733 (Tenn. Crim. App. Sept. 28, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 50 (Tenn. Jan. 19, 2017). 

Trial court did not abuse its discretion by 
ordering defendant to serve his sentences for 
each rape conviction consecutively under T.C.A. 
§ 40-35-115(b)(5) where it noted that defen- 
dant raped the victims by various methods over 
a prolonged period of time and that the victims 
were defendant’s children. State v. Colwell, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 733 
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(Tenn. Crim. App. Sept. 28, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 50 (Tenn. 
Jan. 19, 2017). 

Defendant’s sentences of 20 years for rape 
and 10 years for incest were not excessive 
because he had eight prior felonies, the trial 
court found that he committed the offenses to 
gratify his desire for pleasure or excitement, 
there were multiple instances when he failed to 
comply with the conditions of release into the 
community, and he abused a position of private 
trust. State v. Belt, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 100 (Tenn. Crim. App. Feb. 
TH 20L 7) 

Trial court did not err in imposing partial 
consecutive sentences because defendant’s con- 
victions satisfied at least one of the categories 
for consecutive sentencing; defendant was con- 
victed of four statutory offenses involving 
sexual abuse of his minor stepdaughter, and 
the aggravating circumstances surrounding the 
convictions clearly warranted consecutive sen- 
tencing because the victim testified at length 
about the physical and mental damage she 
suffered as a result of defendant’s actions. State 
v. Pompa, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 196 (Tenn. Crim. App. Mar. 15, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
453 (Tenn. July 28, 2017). 

Record supported the maximum sentence 
within range for rape of a child under T.C.A. 
8§ 39-13-522, 39-13-503(a)(2), plus aggravated 
and especially aggravated sexual exploitation 
of a minor conviction under T.C.A. §§ 39-17- 
1004(a)(1), 39-17-1005(a)(1); the trial court con- 
sidered all the relevant principles associated 
with sentencing under T.C.A. § 40-35-1038, 
when imposing the sentences in this case. State 
v. Smartt, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 960 (Tenn. Crim. App. Nov. 14, 2017). 

Record supported the trial court’s imposition 
of consecutive terms under T.C.A. § 40-35- 
115(b)(5) for rape of a child, aggravated and 
especially aggravated sexual exploitation un- 
der T.C.A. §§ 39-13-522, 39-13-503(a)(2), 39- 
17-1004(a)(1), 39-17-1005(a)(1); defendant was 
convicted for two or more statutory offenses 
involving sexual abuse of a minor. State v. 
Smartt, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 960 (Tenn. Crim. App. Nov. 14, 2017). 


9. Jury Instructions. 
Because the offense of rape did not specify a 
requisite mental state, it was not error for the 
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trial court to instruct the jury that it could find 
defendant guilty if he acted recklessly in rela- 
tion to the element of unlawful sexual penetra- 
tion. State v. Jordan, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 116 (Tenn. Crim. App. Feb. 
12, 2016), review denied and ordered not pub- 
lished, — S.W.3d —, 2016 Tenn. LEXIS 389 
(Tenn. June 23, 2016). 

In a case where defendant was convicted of 
rape, statutory rape by an authority figure, and 
sexual battery by an authority figure, because 
the jury instructions provided by the trial court 
were a complete and accurate statement of the 
law, as it followed the language of the statute 
defining “sexual penetration” and the pattern 
jury instruction on the definition of cunnilin- 
gus, and defendant’s requested jury instruction 
was not an accurate statement of law, the trial 
court did not err by refusing to provide defen- 
dant’s requested jury instruction. State v. Fal- 
con, —S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
608 (Tenn. Crim. App. Aug. 17, 2016), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 952 
(Tenn. Dec. 14, 2016). 


10. Construction. 

Statute criminalizes the unlawful sexual 
penetration of those whom a defendant knows 
to be mentally defective, mentally incapaci- 
tated or physically helpless. Haynes v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 147 
(Tenn. Crim. App. Feb. 26, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 433 
(Tenn. June 24, 2016). 


11. Constitutional Claims. 

Petitioner has waived his argument that the 
statute was vague and overbroad because he 
failed to raise it in his petition for post-convic- 
tion relief; counsel was not ineffective for fail- 
ing to receive a ruling on constitutional issues 
surrounding the statute and preserve the is- 
sues, as counsel raised the issue on direct 
appeal that the petitioner lacked knowledge of 
the victims’ mental impairment, plus counsel 
made a constitutional claim on direct appeal, 
and thus petitioner failed to prove that counsel 
performed deficiently or that any deficiency 
caused him prejudice. Haynes v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 147 
(Tenn. Crim. App. Feb. 26, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 433 
(Tenn. June 24, 2016). 


39-13-504. Aggravated sexual battery. 


(a) Aggravated sexual battery is unlawful sexual contact with a victim by 
the defendant or the defendant by a victim accompanied by any of the following 


circumstances: 


(1) Force or coercion is used to accomplish the act and the defendant is 
armed with a weapon or any article used or fashioned in a manner to lead 
the victim reasonably to believe it to be a weapon; 
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(2) The defendant causes bodily injury to the victim; 
(3) The defendant is aided or abetted by one (1) or more other persons; and 
(A) Force or coercion is used to accomplish the act; or 
(B) The defendant knows or has reason to know that the victim is 
mentally defective, mentally incapacitated or physically helpless; or 
(4) The victim is less than thirteen (13) years of age. 
(b) Aggravated sexual battery is a Class B felony. 


History. 
Acts 1989, ch..591, § 1; 1993, ch. 289, §. 1. 


Cross-References. 

Child sexual abuse, title 37, ch. 1, part 6. 

Criminal injuries compensation claim proce- 
dure for child sexual abuse victims, § 29-13- 
108. 

Criminal injuries compensation for child 
sexual abuse victims, § 29-13-106. 

Criminal injuries compensation fund privi- 
lege tax upon persons committing sexual of- 
fenses upon children, § 40-24-1077. 

Culpability, title 39, ch. 11, part 3. 

Immediate revocation of bail for certain of- 
fenses, § 40-11-1138. 


Instruction on the prevention of hate crimes 
and sexual offenses, § 49-7-137. 

Limitation of actions in prosecutions for of- 
fenses committed against children, § 40-2-101. 

Mental health and intellectual and develop- 
mental disabilities, title 33. 

Penalty for Class B felony, § 40-35-111. 

Written request for charge on lesser included 
offense, § 40-18-110. 


Rule Reference. 
This section is referred to in Rule 412 of the 
Tennessee Rules of Evidence. 


NOTES TO DECISIONS 


Analysis 


. Applicability. 

. Requisite Elements. 
—Coercion. 

—Intent. 

—Unlawful Sexual Contact. 
. Indictment. 

. Election Required. 

. Election Not Required. 

. Multiple Acts in Evidence. 
10. Lesser Included Offense. 
11. Evidence. 

12. —Sufficient. 

13. —Insufficient. 

14. Jury Arguments. 

15. Sentencing. 

16. Instructions. 

17. Dependency Proceeding. 
18. Double Jeopardy. 

19. Termination of Parental Rights. 
20. Merger. 


1. Applicability. 

The offense of aggravated sexual battery of a 
child less than 13 years of age was a crime in 
January 1993, and was punishable under 
T.C.A. § 39-13-502 (which at the time made 
reference to § 39-13-502), even though a 1992 
amendment had amended T.C.A. § 39-13-502 
to delete a subsection that prohibited unlawful 
sexual penetration involving a victim less than 
13 years of age and had created a new Class A 
felony charge of rape of a child. State v. Case, 
884 S.W.2d 146, 1994 Tenn. Crim. App. LEXIS 
266 (Tenn. Crim. App. 1994). 


Defendant had sufficient due process notice 
of the age aggravating circumstance for con- 
duct constituting aggravated sexual battery in 
July, 1992, even though, at that time, T.C.A. 
§ 39-13-502 referred to the aggravating cir- 
cumstances in T.C.A. § 39-13-502, which had 
been amended to delete the victim’s age as an 
aggravating circumstance for rape; the amend- 
ment did not work a similar change to this 
section by its reference to the aggravated rape 
statute. State v. Hayes, 899 S.W.2d 175, 1995 
Tenn. Crim. App. LEXIS 25 (Tenn. Crim. App. 
1995). 


2. Requisite Elements. 

Indictment, which failed to contain element 
that the defendant was aided or abetted by 
another person, did not charge aggravated 
sexual battery. State v. Schaller, 975 S.W.2d 
313, 1997 Tenn. Crim. App. LEXIS 1130 (Tenn. 
Crim. App. 1997). 


3. —Coercion. 

In prosecutions for rape and sexual battery, 
evidence that defendant threatened to tell 
people that one of his victims was a homosexual 
if he did not cooperate was sufficient for the 
jury to find the element of coercion. State v. 
McKnight, 900 S.W.2d 36, 1994 Tenn. Crim. 
App. LEXIS 759 (Tenn. Crim. App. 1994), ap- 
peal denied, — S.W.2d —, 1995 Tenn. LEXIS 58 
(Tenn. 1995), overruled, State v. Collier, 411 
S.W.3d 886, 2013 Tenn. LEXIS 636 (Tenn. Aug. 
12, 2013). 
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4, —Intent. 

In a prosecution for aggravated rape and 
aggravated sexual battery, mere recklessness 
as to the age of the victim was sufficient evi- 
dence to establish defendant’s guilt for either 
crime. State v. Parker, 887 S.W.2d 825, 1994 
Tenn. Crim. App. LEXIS 314 (Tenn. Crim. App. 
1994). 

Instructions that the offense of aggravated 
sexual battery included the mens rea element 
“that the defendant acted intentionally, know- 
ingly or recklessly” were incorrect; this mental 
state applies to the element as to whether the 
victim was less than thirteen years of age. 
Under T.C.A. § 39-13-504, the act itself - i.e., 
the touching - must be intentional. State v. 
Howard, 926 S.W.2d 579, 1996 Tenn. Crim. 
App. LEXIS 195 (Tenn. Crim. App. 1996), over- 
ruled, State v. Williams, 977 S.W.2d 101, 1998 
Tenn. LEXIS 512 (Tenn. 1998). 

To establish the offense of aggravated sexual 
battery, the perpetrator must have acted with 
intent. Ruff v. State, 978 S.W.2d 95, 1998 Tenn. 
LEXIS 529 (Tenn. 1998), dismissed, Smith v. 
McAllister, — F. Supp. 2d —, 2015 U.S. Dist. 
LEXIS 45016 (E.D. Tenn. Apr. 7, 2015). 


5. —Unlawful Sexual Contact. 

Where defendant admitted rubbing the 12 
year old victim’s chest, kissing the victim on the 
mouth, rubbing the genitals against the victim, 
and expressly admitted having sexual fantasies 
about children, it could be reasonably con- 
strued that the sexual contact was for the 
purpose of sexual arousal or gratification. State 
v. Smith, 42 S.W.3d 101, 2000 Tenn. Crim. App. 
LEXIS 398 (Tenn. Crim. App. 2000), review or 
rehearing denied, — S.W.3d —, 2001 Tenn. 
LEXIS 39 (Tenn. Jan. 8, 2001). 


6. Indictment. 

Where the indictment charging defendant 
with aggravated sexual battery alleged that he 
engaged in unlawful sexual contact with a child 
less than 13 years of age in violation of T.C.A. 
§ 39-13-504, it met the constitutional and 
statutory requirements of notice and form, as a 
culpable mental state could be logically in- 
ferred from such language. State v. Barney, 986 
S.W.2d 545, 1999 Tenn. LEXIS 65 (Tenn. 1999), 
overruled in part, State v. Itzol-Deleon, — 
S.W.3d —, 2017 Tenn. LEXIS 477 (Tenn. Aug. 
25,2017). 

Presentment was not defective because it 
clearly referenced the correct code section for 
the offense of aggravated sexual battery, con- 
tained sufficient facts to provide defendant 
with notice of the subsection of the statute 
under which he was being charged, and fur- 
nished the trial court with an adequate basis 
for entry of a proper judgment and to protect 
defendant from a subsequent prosecution for 
the same offense; it was obvious that he was 
well aware of the statutory elements of the 
crime with which he was charged based on his 
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defense at trial and his own testimony, in which 
defendant emphasized that any touching that 
might have occurred was not intentional. State 
v. Collins, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 981 (Tenn. Crim. App. Nov. 27, 2017). 


7. Election Required. 

In a case in which defendant was convicted of 
aggravated sexual battery of his eight-year-old 
daughter, although the State should have been 
required to make a proper election of offenses 
and the trial court should have given a jury 
instruction on election of offenses, no plain 
error occurred in failing to make the election 
and give the instruction as both the prosecu- 
tor’s closing and rebuttal arguments concen- 
trated on the offense that occurred in the living 
room, and not the offense that occurred in the 
bedroom. State v. Collins, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 981 (Tenn. Crim. App. 
Nov. 27, 2017). 


8 Election Not Required. 

Defendant’s contention that the State failed 
to make a proper election of the offenses for any 
of the charged offenses of three counts of at- 
tempted rape of a child and three counts of 
aggravated sexual battery was rejected because 
the victim testified about three incidents of 
sexual contact, she did not testify about any 
additional incidents, the jury verdict form 
stated which incidents related to which counts. 
State v. Mabe, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 920 (Tenn. Crim. App. Oct. 18, 
2017). 


9. Multiple Acts in Evidence. 

Jury’ finding of aggravated sexual battery 
was not an impermissible “patchwork” verdict 
where the evidence supported a finding of ag- 
gravated rape and the jury was instructed that 
aggravated sexual battery was a lesser in- 
cluded offense of aggravated rape. State v. 
Bolin, 922 S.W.2d 870, 1996 Tenn. LEXIS 308 
(Tenn. 1996). 

Dual conviction of a defendant for both ag- 
gravated sexual battery and rape of a child did 
not violate due process or double jeopardy pro- 
tections. State v. Barney, 986 S.W.2d 545, 1999 
Tenn. LEXIS 65 (Tenn. 1999), overruled in part, 
State v. Itzol-Deleon, — S.W.3d —, 2017 Tenn. 
LEXIS 477 (Tenn. Aug. 25, 2017). 

There was clear and convincing evidence that 
father engaged in severe child abuse because: 
(1) Several child witnesses stated that they 
observed him raping and/or sexually assaulting 
his daughter and one of her friends, both under 
the age of 13; (2) Children’s testimony was 
corroborated by medical experts and the testi- 
mony of other professionals; (3) Children’s 
statements were validated by numerous exhib- 
its, photographs, magazines, videos, and “sex 
toys,” which the children accurately identified; 
(4) Father’s 10-year-old son witnessed him hav- 
ing sex with the daughter; and (5) Father 
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exposed the boys to his sexual abuse of at least 
two minor girls, to “sex toys,” to the parents’ 
sexual activity, and to numerous and varied 
pornographic materials; thus, circuit court 
properly found that the children were depen- 
dent and neglected because the children were 
severely abused, father injured or endangered 
the morals or health of his children or others, 
and father was unfit to care for them. In re 
H.L.F., 297 S.W.3d 223, 2009 Tenn. App. LEXIS 
51 (Tenn. Ct. App. Feb. 4, 2009). 


10. Lesser Included Offense. 

In a prosecution for aggravated sexual bat- 
tery, the trial court did not err in failing to 
instruct the jury on the lesser included offense 
of child abuse where the evidence showed that 
defendant clearly committed the charged 
crime. State v. Blanton, 926 S.W.2d 953, 1996 
Tenn. Crim. App. LEXIS 67 (Tenn. Crim. App. 
1996). 

Defendant’s convictions for attempted aggra- 
vated rape and aggravated sexual battery did 
not merge where the proof in the case clearly 
and separately supported the convictions; nor 
were principles of double jeopardy and duplic- 
ity violated since the offenses required separate 
types of contact and proof of facts not used to 
prove the other. State v. Binion, 947 S.W.2d 
867, 1996 Tenn. Crim. App. LEXIS 476 (Tenn. 
Crim. App. 1996). 

Class B misdemeanor assault is a lesser- 
included offense of aggravated sexual battery. 
State v. Swindle, 30 S.W.3d 289, 2000 Tenn. 
LEXIS 455 (Tenn. 2000), overruled in part, 
State v. Locke, 90 S.W.3d 663, 2002 Tenn. 
LEXIS 474 (Tenn. 2002). 

Given the overwhelming evidence against 
defendant and the proof of sexual penetration 
even assuming that the trial court erred in 
failing to give an instruction on aggravated 
sexual battery in connection with defendant’s 
trial on the charges of child rape, the court 
concluded that the error did not affect the 
outcome of the trial. State v. Evans, 108 S.W.3d 
231, 2003 Tenn. LEXIS 570 (Tenn. 2003). 

While attempted aggravated sexual battery 
is a lesser included offense of rape of a child 
under T.C.A. §§ 39-12-101(a), (b) and 39-13- 
504(a)(4) and there was sufficient information 
to raise the issue of attempt, the lack of that 
instruction did not result in plain error because 
there was testimony by the victim that she was 
touched by defendant and testimony by the 
mother of the compromising circumstances in 
which she found defendant and the victim. 
State v. Biggs, 218 S.W.3d 643, 2006 Tenn. 
Crim. App. LEXIS 654 (Tenn. Crim. App. 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
1167 (Tenn. 2006). 

Charges of rape of a child under T.C.A. § 39- 
13-522 were improperly severed from charges 
of aggravated sexual battery of a child under 
thirteen years of age under T.C.A. § 39-13- 
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504(a)(4) because the rape counts met the cri- 
teria for mandatory joinder under Tenn. R. 
Crim. P. 8(a)(1)(A); the severance of the offenses 
was not necessary pursuant to Tenn. R. Crim. 
P. 14(b)(2)(A) because that state’s reasons for 
moving to sever the offenses were insufficient, 
and the state did not explain why a limiting 
instruction to the jury would not have pre- 
served a fair determination of defendant’s guilt 
or innocence of each offense. State v. Schiefel- 
bein, 230 S.W.3d 88, 2007 Tenn. Crim. App. 
LEXIS 138 (Tenn. Crim. App. Feb. 8, 2007). 

Trial court plainly erred by instructing the 
jury on aggravated sexual battery as a lesser 
included offense of rape of a child because it 
was not a lesser included offense as a result of 
the amendment to T.C.A. § 40-18-110, defen- 
dant had not agreed to an amended indictment, 
and because the evidence was insufficient to 
prove the lesser-included offense of child abuse 
under T.C.A. § 39-15-401, as there was no proof 
that the victim suffered actual injury from 
defendant touching his penis to her vagina, and 
therefore defendant’s conviction of aggravated 
sexual battery was vacated. State v. Corbitt, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 517 
(Tenn. Crim. App. July 19, 2016). 

Because the jury was charged with and re- 
jected the intervening lesser-included offense of 
rape, petitioner could not show any prejudice 
from the failure to charge sexual battery or 
aggravated sexual battery as a lesser-included 
offense of aggravated rape; given that the proof 
established that the victim was sexually pen- 
etrated and sustained injuries, there was no 
reasonable probability that the jury would have 
convicted petitioner on any lesser-included of- 
fenses, and thus he was not entitled to post- 
conviction relief on the grounds of ineffective 
assistance. Medlock v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 792 (Tenn. Crim. App. 
Oct. 21, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 127 (Tenn. Feb. 21, 2017). 

Distinguishing element between the crimes 
of aggravated rape and aggravated sexual bat- 
tery is that one requires unlawful sexual con- 
tact, while the other requires unlawful sexual 
penetration. Medlock v. State, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 792 (Tenn. Crim. 
App. Oct. 21, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 127 (Tenn. Feb. 21, 
2017). 

Because the attempt to commit a crime is a 
lesser-included offense of the completed crime, 
attempt to commit aggravated sexual battery is 
also a lesser-included offense of rape of a child. 
State v. Itzol-Deleon, — S.W.3d —, 2017 Tenn. 
LEXIS 477 (Tenn. Aug. 25, 2017). 


11. Evidence. 

Because the aggravated sexual battery con- 
victions, pursuant to T.C.A. §§ 39-2-606(a) (re- 
pealed) and 39-13-504(a), returned by the jury 
involved alleged instances in which the victim’s 
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accounts were completely corroborated by a 
sister who had shared a bed with the victim on 
the separate occasions, even if the prosecution 
erred in asking questions which led to a re- 
sponse that defendant had leaned over another 
sister for a few minutes, pursuant to former 
Tenn. R. Crim. P. 52(a) and T.R.A.P. 36(b), the 
error did not merit reversal of defendant’s con- 
viction based on admission of evidence in vio- 
lation of Tenn. R. Evid. 404(b). State v. Jordan, 
116 S.W.3d 8, 2003 Tenn. Crim. App. LEXIS 301 
(Tenn. Crim. App. 2003). 

Although the testimony of the victim’s 
brother that he followed defendant and the 
victim toward the bathroom after the victim 
told him that defendant gave her a strange vibe 
was potentially prejudicial, the testimony was 
clearly relevant to explain the circumstances 
surrounding the offense of aggravated sexual 
battery because it was offered to show that 
defendant and the victim were alone together 
in the bathroom and that the victim’s brother 
followed them to the bathroom before the de- 
fendant shut the door; thus, the admission of 
that evidence did not constitute plain error. 
State v. Coleman, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 393 (Tenn. Crim. App. May 
27, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 719 (Tenn. Sept. 26, 2016). 

In a case in which defendant was convicted of 
aggravated sexual battery, even if the state- 
ments challenged by defendant were improp- 
erly admitted, any error was harmless as none 
of the statements in the video recording of the 
victim’s forensic interview were so prejudicial 
that they more probably than not affected the 
jury’s decision making because, although the 
victim talked about other behavior by defen- 
dant, such behavior did not involve children, 
and the victim stated that he was unsure if the 
allegations involving others were true; men 
spending time with other men had no inherent 
negative sexual connotation; and the other 
statements by the interviewer were simply 
statements of empathy. State v. Alvarado, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 548 
(Tenn. Crim. App. June 27, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 677 
(Tenn. Oct. 4, 2017). 

In a case in which defendant was convicted of 
aggravated sexual battery, the victim’s forensic 
interview was properly admitted as the statu- 
tory requirements were met because the victim 
testified under oath that the video was a true 
and correct recording of the events, and he was 
subjected to cross-examination by defense 
counsel; the forensic interviewer testified, and 
the trial court determined that she met the 
requirements of this statute; and the trial court 
determined that the video recording had par- 
ticularized guarantees of trustworthiness. 
State v. Alvarado, — S.W3d —, 2017 Tenn. 
Crim. App. LEXIS 548 (Tenn. Crim. App. June 
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27, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 677 (Tenn. Oct. 4, 2017). 

In a case where defendant was convicted of 
rape of a child and aggravated sexual battery, 
defendant’s request to introduce evidence of the 
child victim’s knowledge of sexual matters was 
properly denied as the witnesses’ testimony 
was irrelevant because the sexual behavior 
admissible was expressly limited to the victim’s 
sexual activity, but defendant did not introduce 
evidence that the victim was one of the children 
engaged in the act of “hunching” with his 
clothes down; and, while the witnesses testified 
that they understood “hunching” to be a sexual 
activity, defendant did not provide any evidence 
that “hunching” resembled the sexual acts the 
victim accused defendant of engaging in with 
him. State v. Norton, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 563 (Tenn. Crim. App. June 
29, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 606 (Tenn. Sept. 22, 2017). 


12. —Sufficient. 

In reviewing the factual sufficiency of defen- 
dant’s aggravated sexual battery convictions, 
the evidence was sufficient to convict defendant 
of aggravated sexual battery under the former 
sexual battery statute, T.C.A. § 39-2-606(a) 
(repealed), and the current sexual battery stat- 
ute, T.C.A. § 39-13-504(a), because: (1) The 
father and the victim testified that the victim 
was under 13 years of age at the time of the 
sexual offense as required by T.C.A. §§ 39-2- 
603(a)(4) (repealed) and 39-13-502(a)(4); (2) 
The victim testified as to defendant’s actions 
and the incident which met the definition of 
sexual contact with the victim’s intimate parts 
as required by T.C.A. § 39-2-602 (repealed) and 
T.C.A. § 39-13-501; and (3) Defendant’s sister 
testified regarding the incident. State v. Jor- 
dan, 116 S.W.3d 8, 2003 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. 2003). 

Evidence was sufficient to convict defendant 
of aggravated sexual battery against the older 
victim because, although the older victim did 
not remember the incident, the younger victim 
testified that defendant made her touch the 
older child’s private area with her hand and 
made the older child touch her the same way. 
State v. Osborne, 251 S.W.3d 1, 2007 Tenn. 
Crim. App. LEXIS 689 (Tenn. Crim. App. Aug. 
28, 2007), appeal denied, — S.W.38d —, 2008 
Tenn. LEXIS 59 (Tenn. Jan. 28, 2008). 

One count against defendant alleged that he 
rubbed his privates over a minor victim’s pri- 
vates while she was on the couch in the living 
room of defendant’s apartment, but at trial the 
victim only stated that defendant rubbed his 
privates on her privates in the living room but 
did not state that the incident occurred on the 
couch; however, the victim testified as to only 
one incident involving defendant rubbing her 
privates with his privates and the location of 
the incident occurred in the living room and 
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therefore the evidence was sufficient beyond a 
reasonable doubt to support defendant’s convic- 
tion of aggravated sexual battery. State v. Os- 
borne, 251 S.W.3d 1, 2007 Tenn. Crim. App. 
LEXIS 689 (Tenn. Crim. App. Aug. 28, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
59 (Tenn. Jan. 28, 2008). 

State presented sufficient proof to support 
the convictions for rape of a child; although the 
proof in this case did not include corroboration 
of every element of each conviction offense as to 
each victim, the victims’ testimony identifying 
specific incidents during the time period al- 
leged by the indictment sufficiently corrobo- 
rated defendant’s admissions that he touched 
the victims and penetrated them digitally. 
State v. Clark, — $.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 703 (Tenn. Crim. App. Sept. 6, 
2012), affd, 452 S.W.3d 268, 2014 Tenn. LEXIS 
913 (Tenn. Nov. 10, 2014). 

Sufficient evidence supported defendant’s ag- 
gravated sexual battery conviction under 
T.C.A. § 39-13-504(a)(4) and 39-13-501(2) 
where: (1) defendant laid his penis on the 
victim’s vaginal area and took photographs of 
it; (2) the victim testified that the position 
which defendant sought to emulate in these 
photographs was similar to a picture he had 
previously showed to her in a pornographic 
magazine; and (3) the victim was less than 13 
years old when defendant took the pictures. 
State v. Nance, 393 S.W.3d 212, 2012 Tenn. 
Crim. App. LEXIS 316 (Tenn. Crim. App. May 
16, 2012), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 898 (Tenn. Nov. 27, 2012). 

Defendant’s daughters testimony adequately 
corroborated defendant’s incriminating state- 
ments to his wife and based on defendant’s 
admissions the evidence was sufficient to sup- 
port defendant’s convictions of rape of a child 
and aggravated sexual battery as their testi- 
mony provided prima facie evidence that a sex 
crime had occurred and their testimony pro- 
vided substantial independent evidence that 
defendant’s confession was trustworthy. State 
v. Clark, 452 S.W.3d 268, 2014 Tenn. LEXIS 
913 (Tenn. Nov. 10, 2014), rehearing denied, — 
S.W.3d —, 2014 Tenn. LEXIS 1028 (Tenn. Dec. 
4, 2014), cert. denied, Clark v. Tennessee, 135 S. 
Ct. 2846, 192 L. Ed. 2d 882, 2015 U.S. LEXIS 
3937 (U.S. June 15, 2015). 

Evidence that the victim was found with her 
shirt ripped open, her bra rolled down to her 
waist, her chest exposed, her underwear rolled 
above her pants line, and her shorts puller 
higher than her waist, and that a condom was 
found in the area near the victim’s body, which 
had signs of sexual trauma, was sufficient to 
establish aggravated sexual battery. State v. 
Bell, — S.W.38d —, 2014 Tenn. Crim. App. 
LEXIS 508 (Tenn. Crim. App. May 30, 2014), 
affd, 512 S.W.3d 167, 2015 Tenn. LEXIS 720 
(Tenn. Sept. 10, 2015), affd, 480 S.W.3d 486, 
2015 Tenn. LEXIS 1087 (Tenn. Sept. 10, 2015). 
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Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
because the corpus delicti rule did not apply 
where defendant testified at trial and adopted 
his extrajudicial statement and the trustwor- 
thiness of defendant’s extrajudicial statement 
—that he touched the clothing covering a 
seven-year-old child’s vagina—was sufficiently 
corroborated by his own testimony and by that 
of the prosecution witnesses. State v. Frausto, 
463 S.W.3d 469, 2015 Tenn. LEXIS 272 (Tenn. 
Apr. 1, 2015). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated sexual battery 
because the murder victim, whose shirt was 
open and with the victim’s bra pulled down 
around to the victim’s waist, had bruises to the 
victim’s inner thighs. Furthermore, a handgun 
replica, which defendant could have used as a 
means of force or coercion, and a condom con- 
taining defendant’s semen was found at the 
assault location. State v. Bell, 480 S.W.3d 486, 
2015 Tenn. LEXIS 720 (Tenn. Sept. 10, 2015), 
cert. denied, Bell v. Tennessee, 195 L. Ed. 2d 
221, 186 S. Ct. 2006, — U.S. —, 2016 U.S. 
LEXIS 3192 (U.S. 2016). 

Evidence was sufficient to convict defendant 
of three counts of rape of a child and one count 
of aggravated sexual battery because defendant 
sexually penetrated the seven-year-old victim’s 
vagina with his penis, his finger, and his 
tongue; he kissed the victim’s bare chest; the 
victim’s testimony surrounding the events was 
very detailed and was in line with the descrip- 
tion of the abuse the victim provided to a 
forensic social worker; and, although a nurse 
practitioner found no evidence of injury during 
her physical examination of the victim, she 
testified that such results were typical due, in 
part, to the elasticity of the vaginal tissue. 
State v. Dickerson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 5 (Tenn. Crim. App. Jan. 7, 
2016). 

Defendant conceded that the evidence was 
sufficient to support his convictions of rape of a 
child, aggravated sexual battery, sexual battery 
by an authority figure, and incest, and the 
victim provided detailed testimony about all 
three of the offenses for which the State elected 
to prosecute, and her account of what trans- 
pired proved all elements of each offense. State 
v. Pilate, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 70 (Tenn. Crim. App. Jan. 29, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated sexual battery 
and rape of a child where both of the victims 
described specific instances of sexual contact, 
the evidence showed that on four separate 
occasions defendant sexually abused one vic- 
tim, he digital penetrated the victim twice, and 
he sexually assaulted the second victim, and 
the second victim’s testimony established that 
defendant implicitly admitted to the abuse. 
State v. Church, — S.W.3d —, 2016 Tenn. Crim. 
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App. LEXIS 91 (Tenn. Crim. App. Feb. 10, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 483 (Tenn. June 23, 2016). 

Victim’s testimony that defendant touched 
her vaginal area and evidence the victim re- 
layed the same information to an investigator 
and defendant instructed the victim not to tell 
was sufficient to support defendant’s aggra- 
vated sexual battery conviction. State v. Horn, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 119 
(Tenn. Crim. App. Feb. 12, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of incest, aggravated sexual 
battery, attempted rape, and sexual battery by 
an authority figure; the victim testified about 
the sexual abuse that occurred for years, and 
witness testimony corroborated events that 
gave credence to the victim’s claims, and cred- 
ibility was for the jury to determine. State v. 
Whitehair, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 171 (Tenn. Crim. App. Mar. 8, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
741 (Tenn. Oct. 20, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
where it established that while living in the 
mobile home defendant touched the naked vic- 
tim’s chest with his mouth, hand, and penis 
and that he touched her vagina with his 
tongue. State v. Pillars, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 264 (Tenn. Crim. App. 
Apr. 7, 2016). 

Evidence was sufficient to convict defendant 
of aggravated sexual battery because the 12- 
year-old victim’s testimony established that de- 
fendant was alone with her in the bathroom 
where he used both hands to squeeze her 
breasts, hugged her, grabbed her buttocks, and 
made a grunting sound; defendant denied the 
accusations and, on appeal, challenged the 
credibility of the victim and her brother, but the 
credibility of the witnesses was a question for 
the jury; and no corroboration of the victim’s 
testimony was required. State v. Coleman, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 393 
(Tenn. Crim. App. May 27, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 719 
(Tenn. Sept. 26, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
where it showed that defendant touched his 
penis to the five-year-old victim’s vagina, the 
victim’s uncorroborated testimony was suffi- 
cient to sustain defendant’s conviction, and the 
jury did not err by concluding that the touching 
could reasonably be construed as for the pur- 
pose of sexual arousal or gratification. State v. 
Corbitt, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 517 (Tenn. Crim. App. July 19, 2016). 

Evidence supported defendant’s convictions 
for aggravated sexual battery and rape of a 
child because, although imperfect, a partial 
DNA profile obtained from sperm samples 
which were recovered from the victim’s genita- 
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lia tended to prove defendant’s identity as the 
contributor and the victim, defendant’s step- 
child, testified that defendant on different occa- 
sions touched the victim inside the slit of the 
victim’s private part and forced the victim to 
perform fellatio. State v. Guevara, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 712 (Tenn. Crim. 
App. Sept. 21, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 965 (Tenn. Dec. 15, 
2016). 

Sufficient evidence supported defendant’s 
convictions for rape of a child and aggravated 
sexual battery because (1) the victim testified 
defendant touched the victim and inserted de- 
fendant’s hand in the victim’s vagina and, on 
another day, penetrated the victim’s mouth 
with defendant’s penis and ejaculated, (2) no 
corroboration of the victim’s testimony was 
required, and (3) ajury was made aware of any 
inconsistencies in the victim’s testimony, which 
were not so improbable or unsatisfactory as to 
create a reasonable doubt of defendant’s guilt. 
State v. Adams, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 755 (Tenn. Crim. App. Oct. 5, 
2016). 

Evidence was sufficient to convict defendant 
of aggravated sexual battery based on the vic- 
tim’s uncorroborated testimony because defen- 
dant touched his penis to the victim’s vagina for 
the purpose of sexual arousal or gratification. 
State v. Corbitt, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 44 (Tenn. Crim. App. Jan. 23, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 344 (Tenn. May 22, 2017). 

Criminal court properly convicted defendant 
of rape of a child and aggravated sexual battery 
because, although the victim could not recall 
the details of the first incident during his trial 
testimony, the forensic interview, admitted as 
substantive evidence, reflected that the victim 
provided details about the nature of the inci- 
dent, the sequence of events, the type of sexual 
contact, and where his mother and sisters were 
at the time, the credibility of the witnesses and 
any inconsistencies in the testimony were re- 
solved by the jury, and the evidence regarding 
the first incident was sufficient to support the 
State’s election of the offense. State v. Bostick, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 128 
(Tenn. Crim. App. Feb. 24, 2017). 

Evidence was sufficient to convict defendant 
of rape of a child and aggravated sexual battery 
because defendant sexually penetrated the 
seven-year-old victim through fellatio and anal 
intercourse as the victim testified that defen- 
dant put his sexual organ in the victim’s butt 
and in his mouth; the victim consistently re- 
ported that to his medical providers and the 
child advocacy center; the uncorroborated tes- 
timony of a child victim of sexual abuse was 
sufficient to support defendant’s convictions; 
and questions regarding the victim’s credibility 
and the weight and value to be given to his 
testimony were to be determined by the trier of 


451 


fact and not the appellate court. State v. Nor- 
ton, — S.W.3d —, 2017 Tenn. Crim. App. LEXIS 
563 (Tenn. Crim. App. June 29, 2017), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 606 
(Tenn. Sept. 22, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
because it showed that the victim was six years 
old at the time of the abuse, testimony showed 
that defendant digitally penetrated the victim, 
and the abuse occurred in December. State v. 
Klein, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 809 (Tenn. Crim. App. Sept. 6, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated sexual battery 
because the victim testified that the victim 
touched defendant’s erect penis while the vic- 
tim was attempting to push defendant away 
from the victim. State v. Black, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 857 (Tenn. Crim. 
App. Sept. 21, 2017). 

Evidence was sufficient to support defen- 
dant’s convictions of three counts of attempted 
rape of a child and three counts of aggravated 
sexual battery because the victim testified that 
on one occasion defendant touched her genitals 
and buttocks and penetrated her, and on a 
second occasion he touched her genitals. State 
v. Mabe, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 920 (Tenn. Crim. App. Oct. 18, 2017). 

Evidence was sufficient to convict defendant 
of aggravated sexual battery of his eight-year- 
old daughter because the physician who exam- 
ined the victim at the hospital found her to be 
consistent in her account that defendant had 
pulled her pants down and tickled her private; 
the story the victim provided to the physician 
was also consistent with the story she told her 
mother and with the straightforward account 
she provided of the incident during her trial 
testimony; and, in contrast, defendant provided 
varying versions of the episode in his conversa- 
tions with his co-workers, to a detective during 
his interview, and during his trial testimony. 
State v. Collins, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 981 (Tenn. Crim. App. Nov. 27, 
2017). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated sexual battery 
because the victim testified, when the victim 
was fifteen years-old, that the victim recalled 
when defendant touched the victim’s vagina 
over the victim’s clothes when the victim was 
eight or nine years old. Defendant’s touching 
the victim’s vagina over the victim’s clothes 
could have been reasonably construed by the 
jury as having been for the purpose of sexual 
arousal or gratification. State v. Stewart, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 6 
(Tenn. Crim. App. Jan. 4, 2018). 

Evidence was sufficient to convict defendant 
of two counts of aggravated sexual battery 
because the victim testified that, when she was 
nine years old, defendant touched her lower 
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area where her underwear was; that he then 
removed the victim’s clothing and again 
touched her lower area, using his hands to 
touch the inside and the outside of her private 
parts; that he then removed his own clothing 
and had the victim lie on the bed, where he 
proceeded to touch her private areas with his 
private areas; and her description of her lower 
area where her underwear was and her private 
parts could reasonably be construed as includ- 
ing her primary genital area, groin, inner 
thigh, or buttock. State v. Smith, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 33 (Tenn. Crim. 
App. Jan. 16, 2018). 

Evidence was sufficient to sustain defen- 
dant’s conviction for aggravated sexual battery 
because the minor victim, who was ten years 
old at the time of the alleged incident, testified 
that the victim awoke after falling asleep while 
watching television to find that defendant, who 
with defendant’s paramour was sharing a 
house with the victim, the victim’s parent, and 
the victim’s grandparent, had reached under 
the victim’s dress and touched the victim’s 
“wrong spot,” which the victim identified as the 
victim’s vagina, over the victim’s underwear. 
State v. Ware, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 93 (Tenn. Crim. App. Feb. 8, 2018). 

Evidence was sufficient to uphold the ver- 
dicts finding defendant guilty of rape of a child, 
incest, and aggravated sexual battery for 
crimes committed against the victim because 
there were no inconsistencies in the victim’s 
testimony so unsatisfactory as to create reason- 
able doubt; the victim’s testimony amounted to 
an assertion that defendant raped her on two 
occasions and that she then went home and 
recorded the assaults in a diary. State v. Jones, 
—§.W.3d —, 2018 Tenn. Crim. App. LEXIS 126 
(Tenn. Crim. App. Feb. 21, 2018). 

Defendant’s conviction for aggravated sexual 
battery was supported by evidence that, when 
the victim was six years old, defendant unbuck- 
led his pants, took her hand, and shoved her 
arm down the front of his pants inside his 
clothing so that her hand touched his bare skin 
on what the victim thought was defendant’s 
inner thigh but could have been defendant’s 
penis. State v. Gossett, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 234 (Tenn. Crim. App. Mar. 
29, 2018). 

Defendant’s conviction for aggravated sexual 
battery was supported by the victim’s testi- 
mony defendant gave her “special hugs” during 
which he grabbed her buttocks and pulled her 
against his body with no space between them 
State v. Dotson, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 366 (Tenn. Crim. App. May 10, 
2018). 


13. —Insufficient. 

Evidence was insufficient to sustain defen- 
dant’s conviction for attempted aggravated 
sexual battery because defendant was pros- 
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ecuted for the completed offense of aggravated 
sexual battery and not attempt, which was an 
improperly charged lesser-included offense. 
The only defense presented at trial was that no 
crime ever occurred. The evidence presented at 
trial led to only two possible factual scenarios - 
that defendant either completed the offense or 
he did not. State v. Edwards, — $.W.3d —, 2012 
Tenn. Crim. App. LEXIS 332 (Tenn. Crim. App. 
May 18, 2012), overruled in part, State v. 
Thorpe, 463 S.W.3d 851, 2015 Tenn. LEXIS 283 
(Tenn. Apr. 6, 2015). 


14. Jury Arguments. 

In a case where defendant was convicted of 
two counts of aggravated sexual battery, pursu- 
ant to T.C.A. §§ 39-2-606(a) (repealed) and 
39-13-504(a), defendant was not entitled to 
relief, because, pursuant to T.R.A.P. 36(a), even 
if the prosecutor’s closing arguments to the jury 
constituted error, defendant did not object to 
the comments after they were made and defen- 
dant did not ask for a curative instruction; also, 
the prosecutor’s comments did not affect the 
outcome of the trial to defendant’s detriment. 
State v. Jordan, 116 S.W.3d 8, 2003 Tenn. Crim. 
App. LEXIS 301 (Tenn. Crim. App. 2003). 


15. Sentencing. 

Inmate’s guilty plea to aggravated sexual 
battery in violation of T.C.A. § 39-13-504 was 
reversed because he was unaware of the man- 
datory nature of his sentences and that he was 
not eligible for probation or community correc- 
tions under T.C.A. § 40-35-3038, not only during 
the course of the plea negotiations and at the 
time of his guilty pleas, but also during his 
sentencing hearing and throughout his direct 
appeal to the court of criminal appeals. Grind- 
staff v. State, 297 S.W.3d 208, 2009 Tenn. 
LEXIS 718 (Tenn. Oct. 30, 2009). 

Defendant was properly sentenced to con- 
secutive sentences for his six rape of a child 
convictions under T.C.A. § 39-13-522 and ag- 
gravated sexual battery conviction under 
T.C.A. § 39-13-504 as the trial court did not 
impose consecutive sentencing based upon a 
finding that defendant was a dangerous of- 
fender and did not have to make the Wilkerson 
findings; defendant was sentenced based on his 
abuse of the minor victim over a seven-month 
period, and the impact of the sexual relation- 
ship on the victim. State v. Nance, 393 S.W.3d 
212, 2012 Tenn. Crim. App. LEXIS 316 (Tenn. 
Crim. App. May 16, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 898 (Tenn. Nov. 
Py PAW Whe 

Defendant’s 18-year sentences for rape of a 
child, a Class A felony under T.C.A. § 39-13- 
522, and 10-year sentence for aggravated 
sexual battery, a Class B felony under T.C.A. 
§ 39-13-504, were within the statutory range 
under T.C.A. § 40-35-112(a) and were proper 
as: (1) defendant had a previous criminal his- 
tory for T.C.A. § 40-35-114(1) purposes; (2) the 


CRIMINAL OFFENSES 


452 


victim’s injuries were particularly great for 
§ 40-35-114(6) purposes; (3) defendant abused 
a position of private trust under § 40-35- 
114(14); and (4) there was no evidence that any 
mitigating factors applied under T.C.A. § 40- 
35-113. State v. Nance, 393 S.W.3d 212, 2012 
Tenn. Crim. App. LEXIS 316 (Tenn. Crim. App. 
May 16, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 898 (Tenn. Nov. 27, 2012). 

Trial court did not abuse its discretion by 
imposing consecutive sentences where defen- 
dant was convicted of two counts of rape of a 
child and six counts of aggravated sexual bat- 
tery, defendant had a history of criminal con- 
victions, the victims were particularly vulner- 
able because of their age, the offenses were 
committed for sexual gratification, defendant 
had failed to comply with the conditions of a 
sentence involving release into the community, 
the relationship between defendant and the 
victims established that he was in a position of 
trust as he was the boyfriend of one victim’s 
grandmother, and the trial court found that the 
psychological harm was maybe even greater 
than physical harm. State v. Church, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 91 (Tenn. 
Crim. App. Feb. 10, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 483 (Tenn. June 
23, 2016). 

Trial court did not abuse its discretion by 
imposing consecutive sentences for defendant’s 
convictions of three counts of child rape and 
aggravated sexual battery where it found that 
defendant abused his relationship with the 
victim, his stepdaugher, and referenced the 
length of that relationship, and it considered 
the victim impact statements. State v. Pillars, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 264 
(Tenn. Crim. App. Apr. 7, 2016). 

Trial court did not abuse its discretion by 
imposing the minimum sentence of 25 years for 
each of the three child rape convictions and the 
maximum sentence of 12 years for the aggra- 
vated sexual battery conviction where it ap- 
plied the enhancement factor that defendant 
abuse a position of public or private trust, as he 
was the victim’s stepfather, it considered all 
relevant principles associated with sentencing, 
and the sentences were within range. State v. 
Pillars, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 264 (Tenn. Crim. App. Apr. 7, 2016). 

Trial court did not abuse its discretion in 
imposing a sentence of 10 years aggravated 
sexual battery because defendant had at least 
seven prior misdemeanors, including multiple 
convictions for driving on a suspended, can- 
celled, or revoked license; and, even if the trial 
court misapplied the enhancement factor of 
abusing a position of private trust, or failed to 
consider a mitigating factor, that did not invali- 
date defendant’s within-range sentence as the 
trial court properly considered at least one 
other enhancement factor, and the record sup- 
ported the findings of the trial court. State v. 
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Coleman, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 393 (Tenn. Crim. App. May 27, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
719 (Tenn. Sept. 26, 2016). 

In an aggravated sexual battery case, defen- 
dant’s sentence of 11 years’ confinement at 
100% was not excessive because the trial court 
did not abuse its discretion in applying en- 
hancement factor number one that defendant 
had a previous history of criminal behavior as 
the victim testified defendant touched him on 
one of the church trips in such a way that made 
him uncomfortable, the trial court referenced 
several such accusations by the victim in a 
recorded phone call and his medical records, 
and defendant put on no proof that those alle- 
gations were false; defendant abused a position 
of public or private trust; and the trial court, as 
was its prerogative, declined to take into ac- 
count any of defendant’s mitigating evidence. 
State v. Alvarado, —— S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 548 (Tenn. Crim. App. June 
27, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 677 (Tenn. Oct. 4, 2017). 

Defendant’s 22-year sentence for three 
counts of aggravated sexual battery was not 
excessive because his 1l-year sentences were 
within range, he had previous convictions for 
theft and attempted sale of a controlled sub- 
stance, and he conceded that he abused a 
position of trust based on the fact that the 
victim was his stepdaughter. State v. Mabe, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 920 
(Tenn. Crim. App. Oct. 18, 2017). 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the trial 
court did not abuse its discretion in imposing a 
five-year sentence because defendant was eli- 
gible for a sentence of three to six years; and, 
although the trial court misapplied the en- 
hancement factor that defendant committed 
the crime to gratify his desire for pleasure or 
excitement as that factor was an element of 
attempted aggravated sexual battery, the trial 
court properly found as a separate enhance- 
ment factor that defendant abused a position of 
trust when he terminated the parental rights of 
the victim’s biological parents and then subse- 
quently sexually abused her. State v. Sexton, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 8 
(Tenn. Crim. App. Jan. 5, 2018). 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the trial 
court did not abuse its discretion in denying 
defendant probation because, while he pled 
guilty to the reduced charge of attempted ag- 
gravated sexual battery, the evidence sup- 
ported the conclusion that he committed more 
than one completed aggravated sexual battery 
on his adopted daughter while she was under 
13 years old; he obtained custody of the victim, 
removing her from the guardianship of others 
who could have protected her from him; and the 
trial court’s finding that the presentence report 
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was very disturbing supported the conclusion 
that it found the crime to be especially shock- 
ing, reprehensible, offensive, and of an exagger- 
ated degree. State v. Sexton, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 8 (Tenn. Crim. App. 
Jan. 5, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated sexual battery, in 
which the convictions were merged, defendant’s 
12-year sentence, although the maximum, was 
not excessive because he had a history of crimi- 
nal convictions in addition to those necessary to 
establish his range; and he occupied a position 
of private trust with respect to the victim as the 
testimony at trial from the victim, her mother, 
her stepbrother, and defendant himself estab- 
lished that he was the victim’s stepfather and 
that he lived with the victim and her family for 
several years prior to the incident. State v. 
Smith, — $.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 33 (Tenn. Crim. App. Jan. 16, 2018). 


16. Instructions. 

Even if the trial court erred by instructing 
the jury on aggravated sexual battery, any 
error regarding the “reckless” or “knowing” 
mens rea was harmless because neither the 
State nor defendant presented evidence that 
his behavior might have been done recklessly 
or knowingly. State v. Clark, 452 S.W.3d 268, 
2014 Tenn. LEXIS 913 (Tenn. Nov. 10, 2014), 
rehearing denied, — S.W.3d —, 2014 Tenn. 
LEXIS 1028 (Tenn. Dec. 4, 2014), cert. denied, 
Clark v. Tennessee, 135 S. Ct. 2846, 192 L. Ed. 
2d 882, 2015 U.S. LEXIS 3937 (U.S. June 15, 
2015). 

Upon remand and reconsideration, the appel- 
late court found that the trial court did not err 
in instructing the jury that aggravated sexual 
battery was a lesser-included offense of rape of 
a child because the state supreme court had 
held that aggravated sexual battery was a 
lesser-included offense of rape of a child. State 
v. Corbitt, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 44 (Tenn. Crim. App. Jan. 23, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
344 (Tenn. May 22, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because there was no reason- 
able probability that a jury instruction which 
clarified the mens rea elements of the crime of 
aggravated sexual battery would have resulted 
in acquittal on any of the offenses as the evi- 
dence established only an intentional touching, 
and there was no evidence that defendant’s 
numerous sexual crimes against his daughter 
were committed knowingly or recklessly but 
not intentionally. Crim v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 804 (Tenn. Crim. 
App. Sept. 5, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 854 (Tenn. Dec. 6, 2017). 

Defendant was properly convicted of aggra- 
vated sexual battery because, although defen- 
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dant at trial denied any sort of sexual contact 
with the victim, the evidence in the case, in- 
cluding defendant’s acknowledgement in an 
interview with a police detective of intention- 
ally unzipped the victim’s pants, established 
that defendant’s act of touching the victim’s 
intimate parts was intentional. Thus, no sub- 
stantial right of defendant was adversely af- 
fected by the jury instruction as any error in 
the instruction as harmless beyond a reason- 
able doubt. State v. Canales, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 344 (Tenn. Crim. App. 
May 4, 2018). 


17. Dependency Proceeding. 

Trial court did not err in finding that the 
three-year-old child was a victim of severe child 
abuse by aggravated sexual battery, in finding 
both of the father’s children to be dependent 
and neglected, in enjoining him from having 
any contact with his two daughters, and in 
placing sole custody of the children with the 
mother because the evidence presented to the 
trial court against the father rose to the level of 
clear and convincing as the child made multiple 
disclosures to multiple people that the father 
poked, rubbed, and otherwise touched her pri- 
vates; the child’s privates were irritated upon 
return from visitation with the father; and the 
child had consistently identified only the father 
as the perpetrator of those actions. In re Em- 
malee O., 464 S.W.3d 311, 2015 Tenn. App. 
LEXIS 34 (Tenn. Ct. App. Jan. 27, 2015), appeal 
denied, — S.W.3d —, 2015 Tenn. LEXIS 478 
(Tenn. June 12, 2015), cert. denied, Overton v. 
Tenn. Dep’t of Children’s Servs., 193 L. Ed. 2d 
230, 1868. Ct. 330, — U.S. —, 2015 U.S. LEXIS 
6517 (U.S. 2015). 

In a dependency and neglect proceeding in 
which the child was found to be a victim of 
severe child abuse by aggravated sexual bat- 
tery, the trial court did not err in admitting the 
out of court statements of the child because 
those statements were sufficiently bolstered by 
indicia of reliability so as to render them ad- 
missible as the disclosures of the child to the 
forensic interviewer, a licensed clinical social 
worker, her pediatrician, the grandmother, and 
the mother corroborated and sustained the re- 
liability of the statements; and the father had 
ample opportunity to question and examine the 
conveyors of the disclosures. In re Emmalee O., 
464 S.W.3d 311, 2015 Tenn. App. LEXIS 34 
(Tenn. Ct. App. Jan. 27, 2015), appeal denied, 
— 8.W.3d —, 2015 Tenn. LEXIS 478 (Tenn. 
June 12, 2015), cert. denied, Overton v. Tenn. 
Dep’t of Children’s Servs., 193 L. Ed. 2d 230, 
136 S. Ct. 330, — U.S. —, 2015 U.S. LEXIS 
6517 (U.S. 2015). 

In a case where the trial court found that the 
three-year-old child was a victim of severe child 
abuse by aggravated sexual battery, the trial 
court acted within its authority in ordering the 
father not to contact the mother; and in deny- 
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ing the father visitation with his daughters. In 
re Emmalee O., 464 S.W.3d 311, 2015 Tenn. 
App. LEXIS 34 (Tenn. Ct. App. Jan. 27, 2015), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
478 (Tenn. June 12, 2015), cert. denied, Over- 
ton v. Tenn. Dep’t of Children’s Servs., 193 L. 
Ed. 2d 230, 136 S. Ct. 330, — U.S. —, 2015 U.S. 
LEXIS 6517 (U.S. 2015). 


18. Double Jeopardy. 

Defendant’s convictions for attempt to com- 
mit aggravated sexual battery and rape of a 
child arose out of the same act or transaction 
because the contact between defendant’s penis 
and the victim’s buttocks and genitals occurred 
simultaneously and with no change in position; 
defendant’s touching of the victim’s buttocks 
with his penis was not an act independent of his 
rape of her genital area but, rather, was merely 
incidental to the genital penetration. State v. 
Itzol-Deleon, — S.W.3d —, 2017 Tenn. LEXIS 
477 (Tenn. Aug. 25, 2017). 

Case involved a multiple description claim 
because defendant was convicted of violating 
two different statutes, the statute proscribing 
aggravated sexual battery and the statute pro- 
scribing rape of a child. State v. Itzol-Deleon, — 
S.W.3d —, 2017 Tenn. LEXIS 477 (Tenn. Aug. 
25, 2017). 

Court of criminal appeals did not err by 
ordering the merger of defendant’s convictions 
for attempt to commit aggravated sexual bat- 
tery and rape of a child because attempt to 
commit aggravated sexual battery was a lesser- 
included offense of rape of a child, and the dual 
convictions violated double jeopardy; the appro- 
priate remedy for the double jeopardy violation 
was the merger of the lesser offense into the 
greater offense. State v. Itzol-Deleon, — S.W.3d 
—, 2017 Tenn. LEXIS 477 (Tenn. Aug. 25, 
2017). 


19. Termination of Parental Rights. 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights for sexual 
child abuse because it was undisputed that the 
father pleaded guilty to two counts of at- 
tempted aggravated sexual battery. In re Anna 
B., — S.W.3d —, 2017 Tenn. App. LEXIS 70 
(Tenn. Ct. App. Feb. 1, 2017). 


20. Merger. 

Because the touching of the victim’s buttocks 
which was the basis for the charge of attempted 
aggravated sexual battery was incidental to 
accomplishing the rape, the two counts arising 
from the same incident should have been 
merged. State v. Itzol-Deleon, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 218 (Tenn. Crim. 
App. Mar. 28, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 539 (Tenn. Aug. 18, 
2016), affd, zol-Deleon, — S.W.3d —, 2017 
Tenn. LEXIS 477 (Tenn. Aug. 25, 2017). 

Defendant’s failure to raise the claim that 
the aggravated sexual battery conviction 
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should have merged into the rape of a child 
conviction at the trial level resulted in waiver, 
and no clear and unequivocal rule of law was 
breached because the conviction for aggravated 
sexual battery was premised on the assault of 
the victim while she was on a couch, whereas 
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the rape of a child conviction was premised on a 
separate assault which occurred in the bath- 
room at a different time. State v. Jones, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 126 
(Tenn. Crim. App. Feb. 21, 2018). 


(a) Sexual battery is unlawful sexual contact with a victim by the defendant 
or the defendant by a victim accompanied by any of the following 


circumstances: 


(1) Force or coercion is used to accomplish the act; 
(2) The sexual contact is accomplished without the consent of the victim 
and the defendant knows or has reason to know at the time of the contact 


that the victim did not consent; 


(3) The defendant knows or has reason to know that the victim is 
mentally defective, mentally incapacitated or physically helpless; or 
(4) The sexual contact is accomplished by fraud. 
(b) As used in this section, “coercion” means the threat of kidnapping, 
extortion, force or violence to be performed immediately or in the future. 
(c) Sexual battery is a Class E felony. 


History. 

Acts 1989, ch. 591, § 1; 1995, ch. 484, § 2; 
1996, ch. 675, § 74; 1997, ch. 256, § 3; 1997, ch. 
406, § 3; 2005, ch. 353, § 12. 


Compiler’s Notes. 

Acts 2005, ch. 353, § 18 provided that the act 
shall apply to sentencing for criminal offenses 
committed on or after June 7, 2005. Offenses 
committed prior to June 7, 2005, shall be gov- 
erned by prior law, which shall apply in all 
respects. However, for defendants who are sen- 
tenced after June 7, 2005, for offenses commit- 
ted on or after July 1, 1982, the defendant may 
elect to be sentenced under the provisions of the 
act by executing a waiver of such defendant’s ex 
post facto protections. Upon executing such a 
waiver, all provisions of the act shall apply to 
the defendant. 

Acts 2005, ch. 353, § 19 provided that that 
act shall have no application to sentencing for 
persons convicted of murder in the first degree, 
which shall be governed by the provisions of 
§§ 39-13-202 — 39-13-208. 

Acts 2005, ch. 353, § 20(b) provided that the 
Tennessee Code Commission is requested to 
insert a cross reference in §§ 39-13-102, 39-13- 
502, 39-13-5038, 39-13-505, 39-13-506, 39-13- 
522, 39-14-302 and 39-14-408 to § 40-35-114 
stating that the enhancement factor formerly 
found in each such section was moved to § 40- 
35-114 so that all enhancement factors are 
located in one (1) section. 


Cross-References. 

Child sexual abuse, title 37, ch. 1, part 6. 

Criminal injuries compensation claim proce- 
dure for child sexual abuse victims, § 29-13- 
108. 

Criminal injuries compensation for child 
sexual abuse victims, § 29-13-106. 

Criminal injuries compensation fund privi- 
lege tax upon persons committing sexual of- 
fenses upon children, § 40-24-107. 

Criminal sentencing enhancement factors, 
§ 40-35-114. 

Culpability, title 39, ch. 11, part 3. 

Instruction on the prevention of hate crimes 
and sexual offenses, § 49-7-137. 

Limitation of actions in prosecutions for of- 
fenses committed against children, § 40-2-101. 

Mental health and intellectual and develop- 
mental disabilities, title 33. 

Penalty for Class E felony, § 40-35-111. 


Rule Reference. 
This section is referred to in Rule 412 of the 
Tennessee Rules of Evidence. 


Textbooks. 

Tennessee Jurisprudence, 3 Tenn. Juris., As- 
sault and Battery, § 2; 21 Tenn. Juris., Rape, 
§§ 1-4, 7. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 412A.2. 
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. Double Jeopardy. 

. Lesser Included Offenses. 
. Election of Facts. 
Sufficiency of Evidence. 
Jury Instructions. 

. Sentencing. 
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. Double Jeopardy. 

Attempted rape and sexual battery consti- 
tuted the same offense under the double jeop- 
ardy clause where the victim’s testimony that 
the defendant placed his hand on her inner 
thigh and made a statement of desire was the 
essential evidence used to establish both of- 
fenses, and the case involved only one victim 
and one discrete act of touching. State v. Mixon, 
983 S.W.2d 661, 1999 Tenn. LEXIS 33 (Tenn. 
1999). 

Although defendant’s convictions of at- 
tempted rape and sexual battery arose out of 
the same transaction, defendant’s dual convic- 
tions did not violate double jeopardy because 
the state supreme court had already deter- 
mined that sexual battery was not a lesser- 
included offense of attempted rape; and the 
elements of the offenses are not the same; thus, 
the trial court committed plain error by merg- 
ing the convictions for attempted rape and 
sexual battery. State v. Durham, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1031 (Tenn. 
Crim. App. Dec. 14, 2017). 


2. Lesser Included Offenses. 

Sexual battery is a lesser included offense of 
aggravated rape because the statutory scheme 
treats rape as a more serious, blameworthy 
offense than sexual battery and that an inten- 
tional, knowing, or reckless unlawful sexual 
penetration which causes bodily injury to the 
victim, whether done in the pursuit of sexual 
gratification or not, establishes a more culpable 
mental state and a more physically intrusive 
contact (and thereby more serious harm) to the 
victim than an intentional touching for the 
purpose of sexual arousal or gratification. State 
v. Bowles, 52 S.W.3d 69, 2001 Tenn. LEXIS 586 
(Tenn. 2001), review or rehearing denied, State 
v. Curry, — 8.W.3d —, 2001 Tenn. LEXIS 788 
(Tenn. Nov. 5, 2001). 

Sexual battery cannot be a lesser included 
offense of attempted rape because sexual bat- 
tery requires proof that the sexual contact be 
for the purpose of sexual gratification, an ele- 
ment not required to prove attempted rape, and 
because sexual battery does not constitute the 
facilitation, attempt, or solicitation of at- 
tempted rape. State v. Bowles, 52 S.W.3d 69, 
2001 Tenn. LEXIS 586 (Tenn. 2001), review or 
rehearing denied, State v. Curry, — S.W.3d —, 
2001 Tenn. LEXIS 788 (Tenn. Nov. 5, 2001). 


3. Election of Facts. 

Where defendant was convicted of sexual 
battery for touching two parts of the victim’s 
body during a single incident, and the entire 
instance of sexual contact occurred quickly and 
virtually simultaneously, only one offense oc- 
curred and defendant’s right to a unanimous 
jury verdict was not violated by the prosecu- 
tion’s failure to elect the facts on which it was 
relying to establish the offense. State v. John- 
son, 53 S.W.3d 628, 2001 Tenn. LEXIS 617 
(Tenn. 2001). 


4, Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dant’s convictions of rape, aggravated assault, 
aggravated burglary, sexual battery, and as- 
sault where it showed that he broke into his 
estranged wife’s house, choked her, repeatedly 
threatened to kill her, coerced her into having 
oral sex and sexual intercourse with him mul- 
tiple times, the wife had bruises and marks on 
her throat, a DNA swab from the victim was 
consistent with defendant’s DNA profile, and 
defendant had a bite mark on his forearm, 
marks on his cheeks, and scrapes on his head 
and elbow. State v. Blanton, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 623 (Tenn. Crim. App. 
Aug. 22, 2016). 

In a case in which defendant was indicted for 
five counts of rape by force or coercion, but was 
convicted of only two counts of sexual battery, 
the evidence was sufficient to convict defendant 
of sexual battery because the victim testified 
that before the first instance of digital penetra- 
tion of her privates she told defendant not to do 
it and that defendant had her wrist restrained 
when he went underneath her tights and 
shoved his fingers inside her; she testified that 
in the second incident defendant pushed her 
back down on the bed and violently shoved his 
hand inside her, with an angry, scowling look on 
his face; and a rational jury could reasonably 
conclude that defendant’s unlawful sexual con- 
tact was accomplished with the use of force. 
State v. Johnson, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 944 (Tenn. Crim. App. Nov. 
3, 2017). 


5. Jury Instructions. 

Trial court did not err in refusing to instruct 
the jury on the offense of sexual battery and 
statutory rape in defendant’s trial for incest, 
aggravated sexual battery, rape, and two 
counts of aggravated rape of his daughters. 
State v. Hallock, 875 S.W.2d 285, 1993 Tenn. 
Crim. App. LEXIS 694 (Tenn. Crim. App. 1993). 

Trial court’s failure to charge jury on the 
lesser included offense of rape was error where 
the crime of rape, according to the account of 
victim, had been fully accomplished well before 
the assault. State v. Tutton, 875 S.W.2d 295, 
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1993 Tenn. Crim. App. LEXIS 744 (Tenn. Crim. 
App. 1993). 

In a case in which defendant was indicted for 
five counts of rape by force or coercion, but was 
convicted of only two counts of the lesser of- 
fense of sexual battery, defendant’s convictions 
were reversed as the trial court erred in not 
instructing the jury as to the lesser-included 
offense of assault by extremely provocative or 
offensive physical contact because, by acquit- 
ting defendant of three of the indicted offenses 
and convicting him of the lesser-included of- 
fense of sexual battery on two of the counts, the 
jury obviously found much of the victim’s testi- 
mony incredible; and there was a reasonable 
probability that the jury, if instructed on the 
lesser-included offense, would have convicted 
him on that offense rather than sexual battery. 
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State v. Johnson, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 944 (Tenn. Crim. App. Nov. 
3, 2017). 


6. Sentencing. 

Defendant’s prior sexual battery conviction 
under T.C.A. § 39-13-505(a)(2) was a “crime of 
violence” under the residual clause of U.S. 
Sentencing Guidelines Manual § 4B1.2(a)(2), 
so enhancement of defendant’s sentence for 
being a felon in possession of a firearm was 
proper. The sexual battery offense created a 
substantial risk of a violent confrontation and 
involved purposeful, violent, and aggressive 
behavior. United States v. Craig, 630 F.3d 717, 
2011 U.S. App. LEXIS 297 (8th Cir. Jan. 5, 
2011). 


39-13-506. Mitigated statutory rape — Statutory rape — Aggravated 


statutory rape. 


(a) Mitigated statutory rape is the unlawful sexual penetration of a victim 
by the defendant, or of the defendant by the victim when the victim is at least 
fifteen (15) but less than eighteen (18) years of age and the defendant is at least 
four (4) but not more than five (5) years older than the victim. 

(b) Statutory rape is the unlawful sexual penetration of a victim by the 
defendant or of the defendant by the victim when: 

(1) The victim is at least thirteen (13) but less than fifteen (15) years of 
age and the defendant is at least four (4) years but less than ten (10) years 


older than the victim; or 


(2) The victim is at least fifteen (15) but less than eighteen (18) years of 
age and the defendant is more than five (5) but less than ten (10) years older 


than the victim. 


(c) Aggravated statutory rape is the unlawful sexual penetration of a victim 
by the defendant, or of the defendant by the victim when the victim is at least 
thirteen (13) but less than eighteen (18) years of age and the defendant is at 
least ten (10) years older than the victim. 

(d)(1) Mitigated statutory rape is a Class E felony. 

(2)(A) Statutory rape is a Class E felony. 

(B) In addition to the punishment provided for a person who commits 
statutory rape for the first time, the trial judge may order, after taking into 
account the facts and circumstances surrounding the offense, including 
the offense for which the person was originally charged and whether the 
conviction was the result of a plea bargain agreement, that the person be 
required to register as a sexual offender pursuant to title 40, chapter 39, 


part 2. 


(3) Aggravated statutory rape is a Class D felony. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 980, § 4; 
1994, ch. 719, § 1; 2005, ch. 487, § 4; 2006, ch. 
890, § 5; 2007, ch. 594, § 7; 2012, ch. 883, § 1. 


Sentencing Commission Comments. This 
section provides that the defendant must be at 
least four years older than the victim. The 
defense of promiscuity of the victim, which was 


39-13-506 


formerly found in subsection (b), was repealed 
in 1994. 


Compiler’s Notes. 

Acts 2005, ch. 353, § 20(b) provided that the 
Tennessee Code commission is requested to 
insert a cross reference in §§ 39-13-102, 39-13- 
502, 39-13-5038, 39-13-505, 39-13-506, 39-13- 
522, 39-14-302 and 39-14-408 to § 40-35-114 
stating that the enhancement factor formerly 
found in each such section was moved to § 40- 
35-114 so that all enhancement factors are 
located in one (1) section. 

Acts 2006, ch. 890, § 1 provided that the 
provisions of the act may be collectively known 
as the “Child Protection Act of 2006.” 

For the Preamble to the act regarding crimi- 
nal penalties, procedure and sentencing, please 
refer to Acts 2007, ch. 594. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Child sexual abuse, title 37, ch. 1, part 6. 
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Criminal sentencing enhancement factors, 
§ 40-35-114. 

Penalties for Class D and E felonies, § 40-35- 
LT3) 


Rule Reference. 
This section is referred to in Rule 412 of the 
Tennessee Rules of Evidence. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 28.94. 

Tennessee Jurisprudence, 14 Tenn. Juris., 
Incest, § 1; 21 Tenn. Juris., Rape, §§ 2-6, 8. 


Law Reviews. 

“Let’s Talk About Sexting, Baby”: A Mens 
Rea-Centered Approach to the Sexting Issue in 
Tennessee (Emily Long), 42 U. Mem. L. Rev. 
1139 (2012). 

“No Provincial or Transient Notion”: The 
Need for a Mistake of Age Defense in Child 
Rape Prosecutions, 57 Vand. L. Rev. 693 (2004). 


NOTES TO DECISIONS 


Analysis 


. Lesser Included Offenses. 
Multiple Counts. 

. Attempted Statutory Rape. 
. Corroboration. 

. Sufficiency of Evidence. 

. Sentencing. 

. Sex Offender Registration. 


RB NOTRWNe 


. Lesser Included Offenses. 

Trial court did not err in refusing to instruct 
the jury on the offense of sexual battery and 
statutory rape in defendant’s trial for incest, 
aggravated sexual battery, rape, and two 
counts of aggravated rape of his daughters. 
State v. Hallock, 875 S.W.2d 285, 1993 Tenn. 
Crim. App. LEXIS 694 (Tenn. Crim. App. 1993). 

Promiscuity defense requires a showing not 
only of multiple partners but indiscriminate, 
casual conduct not involving love or similar 
emotionally intimate aspect. State v. Hood, 868 
S.W.2d 744, 1993 Tenn. Crim. App. LEXIS 653 
(Tenn. Crim. App. 1993). 

Promiscuity defense provides a general de- 
fense which must only be fairly raised by proof 
before being considered by trier of fact and any 
reasonable doubt on issue requires acquittal; 
defendant need not prove defense by prepon- 
derance of evidence. State v. Hood, 868 S.W.2d 
744, 1993 Tenn. Crim. App. LEXIS 653 (Tenn. 
Crim. App. 1993). 

Where trial court heard case without jury 
and made findings and rendered decision based 
on incorrect interpretation of promiscuity de- 
fense, remand for reconsideration was re- 


quired. State v. Hood, 868 S.W.2d 744, 1993 
Tenn. Crim. App. LEXIS 653 (Tenn. Crim. App. 
1993). 

Since the offense of statutory rape includes 
an age element whereas the offense of rape does 
not, and the offense of rape includes the ele- 
ment of force whereas the offense of statutory 
rape does not, statutory rape was not a lesser 
included offense in a prosecution for rape by 
force or coercion. State v. Woodcock, 922 S.W.2d 
904, 1995 Tenn. Crim. App. LEXIS 982 (Tenn. 
Crim. App. 1995). 

Statutory rape is not a lesser included offense 
of rape of a child, nor is it a lesser grade offense 
of rape of a child. State v. Kaley, 959 S.W.2d 
605, 1997 Tenn. Crim. App. LEXIS 563 (Tenn. 
Crim. App. 1997). 

Statutory rape contains an age element that 
is not included within the statutory elements of 
rape; therefore, statutory rape is not a lesser 
included offense of rape. State v. Stokes, 24 
S.W.3d 303, 2000 Tenn. LEXIS 382 (Tenn. 
2000). 


2. Multiple Counts. 

Convictions for multiple counts of especially 
aggravated sexual exploitation, criminal expo- 
sure to HIV, and aggravated statutory rape for 
various sex crimes were upheld, because defen- 
dant penetrated multiple orifices of the victim, 
including the victim’s anus and mouth, and 
each act defendant performed was capable of 
producing its own fear, humiliation, pain, and 
damage to the victim. State v. Hogg, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 329 (Tenn. 
Crim. App. Apr. 16, 2013), affd in part, rev’d in 
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part, 448 S.W.3d 877, 2014 Tenn. LEXIS 668 
(Tenn. Sept. 25, 2014). 

Since each count of aggravated statutory 
rape included a separate incident of sexual 
penetration within the meaning of aggravated 
statutory rape law, the evidence was sufficient 
to support all six convictions. State v. Hogg, 448 
S.W.3d 877, 2014 Tenn. LEXIS 668 (Tenn. Sept. 
25, 2014). 


3. Attempted Statutory Rape. 

Where defendant stated that he wanted a 
young boy for “straight sex” and subsequently 
paid an undercover cop 200 dollars for an 
underage male, the defendant’s conduct consti- 
tuted the commission of attempted statutory 
rape. State v. Fowler, 3 S.W.3d 910, 1999 Tenn. 
LEXIS 564 (Tenn. 1999). 


4. Corroboration. 

Where victims consented to defendant’s 
sexual advances and, thus, were accomplices, 
there was sufficient corroboration for statutory 
rape convictions where the testimony of the 
victims was supported by the testimony of 
other victims, there was evidence of a common 
scheme or plan, and corroborating proof was 
offered by investigating officer. State v. McK- 
night, 900 S.W.2d 36, 1994 Tenn. Crim. App. 
LEXIS 759 (Tenn. Crim. App. 1994), appeal 
denied, — S.W.2d —, 1995 Tenn. LEXIS 58 
(Tenn. 1995), overruled, State v. Collier, 411 
S.W.3d 886, 2013 Tenn. LEXIS 636 (Tenn. Aug. 
12)°2013): 

In an aggravated statutory rape case, the 
Supreme Court of Tennessee specifically over- 
ruled decisions requiring corroboration of the 
testimony of victims of statutory rape, includ- 
ing: State v. Anderson, 2009 Tenn. Crim. App. 
Lexis 823; State v. Smith, 2005 Tenn. Crim. 
‘App. Lexis 673; State v. Rainey, 2003 Tenn. 
Crim. App. Lexis 502; State v. Ballinger, 93 
S.W.3d 881, 2000 Tenn. Crim. App. LEXIS 
1003; State v. Reeves, 1999 Tenn. Crim. App. 
Lexis 290; State v. McKnight, 900 S.W.2d 36, 
1994 Tenn. Crim. App. LEXIS 759; and State v. 
Garner, 1993 Tenn. Crim. App. Lexis 4. State v. 
Collier, 411 S.W.3d 886, 2013 Tenn. LEXIS 636 
(Tenn. Aug. 12, 2013), cert. denied, Collier v. 
Tennessee, 188 L. Ed. 2d 128, 134 S. Ct. 1034, 
— USS. —, 2014 U.S. LEXIS 967 (U.S. 2014). 

In an aggravated statutory rape case, the 
Supreme Court of Tennessee held no corrobora- 
tion of the victim’s testimony was required 
because she did not qualify as an accomplice 
under the general accomplice rule as a minor 
could not consent to statutory rape and a victim 
of statutory rape could not be charged with that 
offense. State v. Collier, 411 S.W.3d 886, 20138 
Tenn. LEXIS 636 (Tenn. Aug. 12, 2013), cert. 
denied, Collier v. Tennessee, 188 L. Ed. 2d 128, 
134 S. Ct. 1034, — U.S. —, 2014 U.S. LEXIS 
967 (U.S. 2014). 


5. Sufficiency of Evidence. 
Defendant’s convictions of child rape and 
statutory rape were affirmed, given that both 
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victims testified as to defendant’s unlawful 
sexual penetration and defendant confessed to 
the crimes. State v. Evans, 108 S.W.3d 231, 
2003 Tenn. LEXIS 570 (Tenn. 2003). 

Even though a fourteen-year-old victim who 
consented to having sexual intercourse with 
defendant, who was more than ten years older 
than the victim, was legally considered to be an 
accomplice to her own statutory rape, defen- 
dant’s conviction for aggravated statutory rape 
in violation of T.C.A. § 39-13-506(c) was sup- 
ported by sufficient evidence as required by 
T.R.A.P. 13(e) because a police officer’s testi- 
mony regarding a search of defendant’s home 
sufficiently corroborated the victim’s testimony 
and there was evidence of penetration of the 
victim by defendant. State v. Collier, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 496 (Tenn. 
Crim. App. July 11, 2012), affd, 411 S.W.3d 886, 
2013 Tenn. LEXIS 636 (Tenn. Aug. 12, 2013). 

In an aggravated statutory rape case, the 
victim’s testimony and the other evidence ad- 
duced at trial that demonstrated multiple inci- 
dents of sexual penetration between the four- 
teen-year-old victim and the forty-two-year-old 
defendant was sufficient to establish the ele- 
ments of the offense. State v. Collier, 411 S.W.3d 
886, 2013 Tenn. LEXIS 636 (Tenn. Aug. 12, 
2013), cert. denied, Collier v. Tennessee, 188 L. 
Ed. 2d 128, 134 S. Ct. 1034, — U.S. —, 2014 
U.S. LEXIS 967 (U.S. 2014). 

Evidence was sufficient to support defen- 
dant’s conviction of statutory rape by an au- 
thority figure and sexual battery by an author- 
ity figure where it showed that defendant 
engaged in unlawful sexual contact with the 
victim on three separate occasions when the 
victim was 15 years old and defendant was 31, 
he paid her after the incidents, and defendant 
was the pastor of the church the victim at- 
tended and used the church facilities for at 
least two of the incidents. State v. Berkley, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 368 
(Tenn. Crim. App. May 17, 2016). 


6. Sentencing. 

Where defendant was a Department of Hu- 
man Services counselor for a 16 year old female 
and he exploited the relationship by smoking 
marijuana and having sexual intercourse with 
her on multiple occasions, sufficient aggravat- 
ing circumstances existed to justify the imposi- 
tion of consecutive sentences under § 40-35- 
115(b)(5). State v. Lane, 3 S.W.3d 456, 1999 
Tenn. LEXIS 430 (Tenn. 1999). 

Defendant’s sentence was vacated because 
the district court improperly used the categori- 
cal approach in determining that defendant’s 
prior conviction of statutory rape under T.C.A. 
§ 39-13-506(a) was a violent felony under 18 
U.S.C. § 924(e), as T.C.A. § 39-13-506(a) in- 
cluded more victims and did not contain aggra- 
vating factors. United States v. Sawyers, 409 
F.3d 732, 2005 FED App. 255P, 2005 U.S. App. 
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LEXIS 11032 (6th Cir. Tenn. 2005), cert. de- 
nied, 126 S. Ct. 457, 163 L. Ed. 2d 347, 546 U.S. 
950, 2005 U.S. LEXIS 7535 (U.S. 2005). 

Trial court did not abuse its discretion in 
sentencing defendant to 20 years in confine- 
ment for a standing aggravated rape convic- 
tion. The trial court’s sentence fell within the 
statutory range for defendant’s standing aggra- 
vated rape conviction. State v. McDowell, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 561 
(Tenn. Crim. App. Aug. 2, 2016). 

Trial court did not abuse its discretion in 
refusing judicial diversion because it consid- 
ered the sentencing law and_ principles, 
weighed the required factors, and recited the 
relevant factors; the trial court explained on 
the record why it denied defendant’s request for 
judicial diversion and why the circumstances of 
the offense, statutory rape and solicitation of a 
minor, outweighed the other factors and con- 
cluded judicial diversion would not serve the 
interests of the public or defendant. State v. 
Hodges, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 644 (Tenn. Crim. App. July 20, 2017). 

In sentencing defendant for statutory rape 
and solicitation of a minor, the trial court 


39-13-507. [Repealed.] 


Compiler’s Notes. 
Former § 39-13-507 (Acts 1989, ch. 591, § 1; 
1990, ch. 980, § 5; 1997, ch. 480, § 1; 1998, ch. 
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properly applied the enhancement fact that 
defendant abused a position of public or private 
trust because the victim was a friend of defen- 
dant’s son, and defendant’s first sexual encoun- 
ter with the victim occurred while the victim 
was in her care while at her home visiting her 
son. State v. Hodges, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 644 (Tenn. Crim. App. July 
20, 2017). 


7. Sex Offender Registration. 

Under either the de novo or abuse of discre- 
tion standard, the trial court did not err in 
ordering defendant to register as a sex offender; 
defendant’s psychosexual evaluation revealed 
that the she was attempting to minimize her 
problems, she admitted that in the past she had 
sexually molested a child and had sex with a 
child, her child molestation score was in the 
problem range, indicating that she manifested 
some pedophilic interests, her sexual assault 
score was in the problem risk range, and the 
doctor opined that defendant presented a mod- 
erate risk to reoffend. State v. Bickford, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 210 
(Tenn. Crim. App. Mar. 23, 2016). 


1068, § 1), concerning the limited spousal ex- 
clusion, was repealed by Acts 2005, ch. 456, 
§ 2, effective June 18, 2005. 


39-13-508. Abolition of common law offenses of seduction and criminal 


conversation. 


(a) No cause of action shall be maintained that is based upon the common 
law torts of seduction or criminal conversation, and those torts are abolished. 
(b) Nothing in this section shall be construed as prohibiting a cause of action 
based upon a sexual offense, which offenses include, but are not limited to, 


those set out in this part. 


History. 
Acts 1990, ch. 1056, § 1. 


Compiler’s Notes. 

Acts 1990, ch. 1056, § 4 provided that any 
action filed prior to January 1, 1991, may be 
maintained under the law in effect on the date 
of such filing. 


Cross-References. 
Domestic relations, divorce and annulment, 
title 36, ch. 4. 


Law Reviews. 

Family Law — Tennessee Courts — Retroac- 
tive Abolition of the Common Law Tort of 
Criminal Conversation, Hanover v. Ruch, 809 
S.W.2d 893, 1991 Tenn. LEXIS 156 (Tenn. 
1991), cert. denied, 502 U.S. 942, 112 S. Ct. 381, 
116 L. Ed. 2d 332, 1991 U.S. LEXIS 6263, 60 
U.S.L.W. 3342 (1991) (No. 91-525), 59 Tenn. L. 
Rev. 159 (1991). 


NOTES TO DECISIONS 


1. Power to Abolish Criminal Conversa- 
tion. 

The statutory exception (Acts 1990, ch. 1056, 

§ 4, see Compiler’s Notes) for previously filed 


actions was merely a legislative recognition of 
the constitutionally-required separation of leg- 
islative and judicial powers, and did not de- 
prive the supreme court of the power to abolish 
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criminal conversation actions filed prior to 
January 1, 1991. Hanover v. Ruch, 809 S.W.2d 
893, 1991 Tenn. LEXIS 156 (Tenn. 1991), re- 


hearing denied, — S.W.2d —, 1991 Tenn. 
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LEXIS 199 (Tenn. May 20, 1991), cert. denied, 
502 U.S. 942, 112 S. Ct. 381, 116 L. Ed. 2d 332, 
1991 U.S. LEXIS 6263 (1991). 


39-13-509. Sexual contact with a minor — Sexual contact by an author- 


ity figure. 


(a) It is an offense for a defendant to engage in unlawful sexual contact with 


a minor when: 


(1) The minor is less than eighteen (18) years of age; 

(2) The defendant is at least four (4) years older than the victim; and 

(3) The defendant was, at the time of the offense, in a position of trust, or 
had supervisory or disciplinary power over the minor by virtue of the 
defendant’s legal, professional, or occupational status and used the position 
of trust or power to accomplish the sexual contact; or 

(4) The defendant had, at the time of the offense, parental or custodial 
authority over the minor and used the authority to accomplish the sexual 


contact. 


(b) As used in this section, “sexual contact” means the defendant intention- 
ally touches or kisses the minor’s lips with the defendant’s lips if such touching 
can be reasonably construed as being for the purpose of sexual arousal or 


gratification. 


(c) Sexual contact by an authority figure is a Class A misdemeanor with a 
mandatory minimum fine of one thousand dollars ($1,000). 
(d) Each instance of unlawful sexual contact shall be considered a separate 


offense. 


History. 
Acts 2011, ch. 88, § 1; 2016, ch. 1038, § 1. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
if: 


39-13-5100. [Unconstitutional. | 


Code Commission Notes. Section 39-13-510 
was ruled unconstitutional by the Tennessee 
Court of Appeals in Campbell v. Sundquist, 926 
S.W.2d 250 (Tenn. Ct. App. 1996); the Tennes- 
see Supreme Court subsequently denied appel- 
lant’s application for appeal. Accordingly, this 
section has been removed from the Tennessee 
Code Annotated as unconstitutional. 


Law Reviews. 

Constitutional Law — Campbell ev. 
Sundquist: Tennessee’s Homosexual Practices 
Act Violates the Right to Privacy, 28 U. Mem. L. 
Rev. 311 (1997). 


NOTES TO DECISIONS 


1. Constitutionality. 

The Homosexual Practices Act, codified in 
T.C.A. § 39-13-510, is an unconstitutional vio- 
lation of the fundamental right of privacy; this 
right encompasses Tennessee citizens’ rights to 
engage in consensual, private, non-commercial, 


sexual conduct, because that activity involves 
intimate questions of personal and family con- 
cern. Campbell v. Sundquist, 926 S.W.2d 250, 
1996 Tenn. App. LEXIS 46 (Tenn. Ct. App. 
1996). 
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39-13-511. Indecent exposure. 


(a)(1) A person commits the offense of indecent exposure who: 

(A) In a public place, as defined in § 39-11-106, or on the private 
premises of another, or so near thereto as to be seen from the private 
premises: 

(i) Intentionally: 

(a) Exposes the person’s genitals or buttocks to another; or 

(b) Engages in sexual contact or sexual penetration as defined in 
§ 39-13-501; and 
(ii) Reasonably expects that the acts will be viewed by another and 

the acts: . 

(a) Will offend an ordinary viewer; or 

(b) Are for the purpose of sexual arousal and gratification of the 
defendant; or 

(B)G) Knowingly invites, entices or fraudulently induces the child of 

another into the person’s residence for the purpose of attaining sexual 

arousal or gratification by intentionally engaging in the following 
conduct in the presence of the child: ) 
(a) Exposure of such person’s genitals, buttocks or female breasts; 
or 
(6) Masturbation; or 
(ii) Knowingly engages in the person’s own residence, in the intended 
presence of any child, for the defendant’s sexual arousal or gratification 
the following intentional conduct: 
(a) Exposure of the person’s genitals, buttocks or female breasts; or 
(b) Masturbation. | 

(2) No prosecution shall be commenced for a violation of subdivision 
(a)(1)(B)Gi)(a) based solely upon the uncorroborated testimony of a witness 
who shares with the accused any of the relationships described in 
§ 36-3-601(5). 

(3) For subdivision (a)(1)(B)G) or (a)(1)(B)(i) to apply, the defendant must 
be eighteen (18) years of age or older and the child victim must be less than 
thirteen (13) years of age. 

(b)(1) “Indecent exposure,” as defined in subsection (a), is a Class B 
misdemeanor, unless subdivision (b)(2), (b)(3) or (b)(4) applies. 

(2) If the defendant is eighteen (18) years of age or older and the victim is 
under thirteen (13) years of age, indecent exposure is a Class A 
misdemeanor. 

(3) Ifthe defendant is eighteen (18) years of age or older and the victim is 
under thirteen (13) years of age, and the defendant has any combination of 
two (2) or more prior convictions under this section or § 39-13-517, or isa 
sexual offender, violent sexual offender or violent juvenile sexual offender, as 
defined in § 40-39-202, the offense is a Class E felony. 

(4) If the defendant is eighteen (18) years of age or older and the victim is 
under thirteen (13) years of age, and the offense occurs on the property of 
any public school, private or parochial school, licensed day care center or 
other child care facility during a time at which a child or children are likely 
to be present on the property, the offense is a Class E felony. 
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(c)(1) A person confined in a penal institution, as defined in § 39-16-601, 
commits the offense of indecent exposure who with the intent to abuse, 
torment, harass or embarrass a guard: 

(A) Intentionally exposes the person’s genitals or buttocks to the guard; 


or 


(B) Engages in sexual contact as defined in § 39-13-501. 
(2) For purposes of this subsection (c), “guard” means any sheriff, jailer, 
guard, correctional officer or other authorized personnel charged with the 


custody of the person. 


(3) Notwithstanding subsection (b), a violation of this subsection (c) is a 


Class A misdemeanor. 


(d) This section does not apply to a mother who is breastfeeding her child in 


any location, public or private. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 980, § 33; 
1994, ch. 542, §§ 1-3; 1998, ch. 755, § 1; 1999, 
ch. 189, § 1; 2006, ch. 617, § 2; 2007, ch. 209, 
8) 12009; ch. 414, $§ 1, 2; 2011) ch. 91, $2: 
2012, ch. 885, § 1; 2012, ch. 1076, § 1. 


Sentencing Commission Comments. The 
offense of indecent exposure, found in subsec- 
tion (b), expands prior law by including acts of 
sexual contact or sexual penetration in a public 
place, as defined in § 39-11-106, or on the 
private premises of another, or where the activ- 
ity may be seen from the private premises of 
another. Additionally, under subdivision 
(b)(1)(B), the defendant must reasonably expect 
the acts to be viewed by another and the 
offended person must be an “ordinary viewing 
person.” 

In 1994, the general assembly created a new 
offense of public indecency, which is codified in 
subsection (a). 

This section expands prior law by including 
acts of sexual contact or sexual penetration in a 
public place or on the private premises of an- 
other, or where the activity may be seen from 
the private premises of another. Additionally, 
under subdivision (a)(2) (now (b)(1)(B)), the 
defendant must reasonably expect the acts to 
be viewed by another and the offended person 
must be an “ordinary viewing person.” 


Compiler’s Notes. 

Acts 1994, ch. 542, § 4 provided that if any 
provision of the amendments by that act or the 
application thereof to any person or circum- 
stance is held invalid, then all provisions and 
applications of this section by that act are 
invalid and void. 

Acts 2012, ch. 1076, § 1, effective May 21, 
2012, and Acts 2012, ch. 885, § 1, effective July 
1, 2012, amended this section. Chapter 1076 
rewrote subdivision (b)(2). From May 21, 2012, 


until July 1, 2012, subsection (b)(2) read: “(2) 
‘Indecent exposure’ as defined in subdivision 
(b)(1), is a Class B misdemeanor, unless the 
defendant is eighteen (18) years of age or older 
and the victim is under thirteen (13) years of 
age, in which event, indecent exposure is a 
Class A misdemeanor. Additionally, ‘indecent 
exposure’ as defined in subdivision (b)(1) is a 
Class E felony when the defendant is eighteen 
(18) years of age or older, the victim is under 
thirteen (13) years of age, and the defendant 
has any combination of two (2) or more prior 
convictions under this section or is a sexual 
offender, violent sexual offender or violent ju- 
venile sexual offender, as defined in § 40-39- 
202.” Chapter 885 rewrote this section to read 
as set out above; however, the amendments to 
subsection (b) by ch. 1076 remained effective. 

The sentencing commission terminated June 
30, 1995. Sentencing Commission Comments 
have been retained, but do not reflect 1995 or 
subsequent legislation. 


Cross-References. 
Abuse, neglect, or sexual abuse, § 37-5-512. 
Breastfeeding, § 68-58-101 et seq. 
Child abuse, title 39, ch. 15, part 4. 
Culpability, title 39, ch. 11, part 3. 
Exposure of child to nudist colony prohibited, 
§ 36-6-304. 
Obscenity, title 39, ch. 17, part 9. 
Penalties for Class A and B misdemeanors, 
§ 40-35-111. 
Penalty for Class E felony, § 40-35-111. 


Attorney General Opinions. 

Constitutionality of public indecency law, 
OAG 93-39 (4/28/93). 

A person who has been convicted of three or 
more counts of indecent exposure in violation of 
T.C.A. § 39-13-511 is a sexual offender as de- 
fined in T.C.A. § 40- 39-202(17)(A)(vii) and is 
therefore required to register pursuant to 
T.C.A. § 40-39-2038, OAG 07-164 (12/13/07). 
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NOTES TO DECISIONS 


Analysis 


. Constitutionality. 
. Adult Entertainers. 
. Evidence Sufficient. 


m COD 


. Constitutionality. 

T.C.A. § 39-13-511, the Tennessee Public In- 
decency Act, has been upheld in the face of First 
Amendment challenges. See Re: State of Ten- 
nessee Public Indecency Statute, 1999 U.S. 
App. Lexis 535 (6th Cir. Jan. 13, 1999). Russell 
v. Giles County, 105 F. Supp. 2d 841, 2000 U.S. 
Dist. LEXIS 10711 (M.D. Tenn. 2000). 


2. Adult Entertainers. 

Municipal ordinance which prohibited adult 
entertainers from being closer than six feet to 
the customer was not a burden on First Amend- 
ment freedoms greater than was essential to 
further a legitimate governmental interest. 
DLS, Inc. v. City of Chattanooga, 894 F. Supp. 
1140, 1995 U.S. Dist. LEXIS 11041 (E.D. Tenn. 


1995), affd, 107 F.3d 403, 1997 FED App. 66P, 
1997 U.S. App. LEXIS 2859 (6th Cir. 1997). 


3. Evidence Sufficient. 

Where the defendant was clad only in a 
T-shirt and fishnet stockings and had a leather 
strap adorned with spikes wrapped around 
genitals, and was sitting in a parked car with 
the door open in a park, sufficient evidence 
existed to convict the defendant of indecent 
exposure. State v. Eddinger, 112 S.W.3d 148, 
2002 Tenn. Crim. App. LEXIS 774 (Tenn. Crim. 
App. 2002). 

State presented sufficient evidence to sup- 
port defendant’s convictions for indecent expo- 
sure because defendant exposed his penis to the 
victim, and surveillance footage corroborated 
the victim’s testimony about her two encoun- 
ters with defendant during her work day; the 
jury by its verdict accredited the testimony of 
the victim. State v. Nelson, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 486 (Tenn. Crim. App. 
July 6, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 687 (Tenn. Sept. 23, 2016). 


39-13-512. Prostitution — Definitions. 


As used in §§ 39-13-512 — 39-13-515, unless the context otherwise requires: 

(1) “House of prostitution” means any place where prostitution or the 
promotion of prostitution is regularly carried on by one (1) or more persons 
under the control, management or supervision of another; 

(2) “Inmate” means, within the meaning of this part concerning prostitu- 
tion, a person who engages in prostitution in or through the agency of a 
house of prostitution; 

(3) “Patronizing prostitution” means soliciting or hiring another person 
with the intent that the other person engage in prostitution, or entering or 
remaining in a house of prostitution for the purpose of engaging in sexual 
activity; 

(4)(A) “Promoting prostitution” means: 

(i) Owning, controlling, managing, supervising, or in any way keep- 
ing, alone or in association with others, a business for the purpose of 
engaging in prostitution, or a house of prostitution; 

(ii) Procuring an inmate for a house of prostitution; 

(iii) Encouraging, inducing, or otherwise purposely causing another 
to become a prostitute; 

(iv) Soliciting a person to patronize a prostitute; 

(v) Procuring a prostitute for a patron; or 

(vi) Soliciting, receiving, or agreeing to receive any benefit for engag- 
ing in any of the activities defined in subdivisions (4)(A)(i)-(v); and 
(B) “Promoting prostitution” does not include a person who solicits, 

procures, induces, encourages, or attempts to cause another to patronize a 

prostitute if: 

(i) The person promoting the prostitute and the prostitute being 
promoted are the same person; and 


465 


OFFENSES AGAINST PERSON 


39-13-513 


(ii) The intent of the promotion is the solicitation of business for only 

the prostitute engaging in the promotion; 
(5) “Promoting prostitution of a minor” means engaging in any of the 
activities described in subdivision (4) when one (1) or more of the persons 
engaged in prostitution is less than eighteen (18) years of age or has an 


intellectual disability; 


(6) “Prostitution” means engaging in, or offering to engage in, sexual 
activity as a business or being an inmate in a house of prostitution or 
loitering in a public place for the purpose of being hired to engage in sexual 


activity; and 


(7) “Sexual activity” means any sexual relations including homosexual 


sexual relations. 


History. 
Acts 1989, ch. 591, § 1; 1995, ch. 296, § 1; 
2011, ch. 377, § 3; 2016, ch. 979, § 1. 


Compiler’s Notes. 
Acts 2011, ch. 377, § 5 provided that the act, 
which added the definition of “promoting pros- 


titution of a minor”, shall apply to any acts 
committed on or after June 1, 2011. 


Law Reviews. 

Dignity, and Danger: Human Dignity as a 
Constitutional Constraint to Limit Overcrimi- 
nalization, 80 Tenn. L. Rev. 291 (2018). 


NOTES TO DECISIONS 


Analysis 


. Sexual Relations. 
. Sexual Activity. 
. Promoting Prostitution. 


m ODE 


. Sexual Relations. 

Language of the prostitution statute did not 
give sufficient warning that acts involving nude 
dancing by two defendants, where there was no 
touching of the genitals between them and only 
the touching of the finger of the patron, would 
constitute prohibited “sexual relations.” State 
v. Boyd, 925 S.W.2d 237, 1995 Tenn. Crim. App. 
LEXIS 869 (Tenn. Crim. App. 1995). 

The legislature clearly did not intend for 
prostitution to be limited to those instances 
where sexual penetration or intercourse occurs. 
State ex rel. Gibbons v. Jackson, 16 S.W.3d 797, 
1999 Tenn. App. LEXIS 674 (Tenn. Ct. App. 
1999), affd, Haney v. First Am. Nat'l Bank, — 
S.W.3d —, 1999 Tenn. LEXIS 675 (Tenn. Dec. 
20,1999). 


39-13-513. Prostitution — Defenses. 


2. Sexual Activity. 

Because activities taking place at nude danc- 
ing establishment satisfied the standard of 
sexual activity as a business, there was no error 
in ruling that “lap dancing,” as conducted at 
defendant’s place of business, constituted 
“prostitution” as that term is used in T.C.A. 
§ 39-13-512. State ex rel. Gibbons v. Jackson, 
16 S.W.3d 797, 1999 Tenn. App. LEXIS 674 
(Tenn. Ct. App. 1999), affd, Haney v. First Am. 
Natl Bank, — S.W.3d —, 1999 Tenn. LEXIS 
675 (Tenn. Dec. 20, 1999). 


3. Promoting Prostitution. 

In order to be convicted of promoting prosti- 
tution, an accused need not be found to have 
owned the premises. Merely supervising or 
managing can lead to a conviction. State v. Bell, 
832 S.W.2d 583, 1991 Tenn. Crim. App. LEXIS 
669 (Tenn. Crim. App. 1991), appeal denied, 
1992 Tenn. LEXIS 122 (Tenn. Jan. 27, 1992). 


(a) A person commits an offense under this section who engages in prosti- 


tution. 


(b)(1) Prostitution is a Class B misdemeanor. 

(2) Prostitution committed within one hundred feet (100') of a church or 
within one and one-half (112) miles of a school, such distance being that 
established by § 49-6-2101, for state-funded school transportation, is a 


Class A misdemeanor. 


(3) A person convicted of prostitution within one and one-half (14%) miles 
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of a school shall, in addition to any other authorized punishment, be 
sentenced to at least seven (7) days of incarceration and be fined at least one 
thousand dollars ($1,000). 

(c) As used in subsection (b), “school” means all public and private schools 
that conduct classes in any grade from kindergarten through grade twelve 
(K-12). 

(d) Notwithstanding any provision of this section to the contrary, if it is 
determined after a reasonable detention for investigative purposes, that a 
person suspected of or charged with a violation of this section is under eighteen 
(18) years of age, that person shall be immune from prosecution for prostitu- 
tion as a juvenile or adult. A law enforcement officer who takes a person under 
eighteen (18) years of age into custody for a suspected violation of this section 
shall, upon determination that the person is a minor, provide the minor with 
the telephone number for the Tennessee human trafficking resource center 
hotline and release the minor to the custody of a parent or legal guardian or 
transport the minor to a shelter care facility designated by the juvenile court 
judge to facilitate the release of the minor to the custody of a parent or legal 
guardian. 

(e) It is a defense to prosecution under this section that a person charged 
with a violation of this section was so charged for conduct that occurred 
because the person was a victim of an act committed in violation of § 39-13-307 
or § 39-13-309, or because the person was a victim as defined under the 
Trafficking Victims Protection Act (22 U.S.C. § 7102). 


Definitions, § 39-13-512. 
HIV testing for persons violating section, 


History. 
Acts 1989, ch. 591, § 1; 1995, ch. 118, § 1; 


2011, ch. 377, § 1; 2012, ch. 891, § 1; 2015, ch. § 39-13-521. 
67, § 1; 2015, ch. 264, § 1. Penalties for Class A and B misdemeanors, 
§ 40-35-111. 


Compiler’s Notes. 

Acts 2011, ch. 377, § 5 provided that the act, 
which added subsection (d), shall apply to any 
acts committed on or after June 1, 2011. 


Punishment for solicitation for prostitution 
near school or church, § 39-138-514. 


Law Reviews. 

Filling the Gap: Refining Sex Trafficking Leg- 
islation to Address the Problem of Pimping, 68 
Vand. L. Rev. 961 (2015). 


Cross-References. 
Citations in lieu of continued custody of ar- 
rested person, § 40-7-118. 


NOTES TO DECISIONS 


Analysis 2. Sexual Relations. 

Language of T.C.A. § 39-13-5138 did not give 
sufficient warning that acts involving nude 
dancing by two defendants, where there was no 


touching of the genitals between them and only 


1. Promoting Prostitution. 
2. Sexual Relations. 


1. Promoting Prostitution. 


In order to be convicted of promoting prosti- 
tution, an accused need not be found to have 
owned the premises. Merely supervising or 
managing can lead to a conviction. State v. Bell, 
832 S.W.2d 583, 1991 Tenn. Crim. App. LEXIS 
669 (Tenn. Crim. App. 1991), appeal denied, 
1992 Tenn. LEXIS 122 (Tenn. Jan. 27, 1992). 


the touching of the finger of the patron, would 
constitute prohibited “sexual relations.” State 
v. Boyd, 925 S.W.2d 237, 1995 Tenn. Crim. App. 
LEXIS 869 (Tenn. Crim. App. 1995). 
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39-13-514. Patronizing prostitution — Unacceptable defenses. 


(a) A person commits an offense under this section who patronizes prosti- 


tution. 


(b)(1) Patronizing prostitution is a Class A misdemeanor. 

(2) Patronizing prostitution within one and one-half (1.5) miles of a school 
shall, in addition to any other authorized punishment, be punished by no 
less than seven (7) days of incarceration and by a fine of not less than one 


thousand dollars ($1,000). 


(3)(A) Patronizing prostitution from a person who is younger than eigh- 
teen (18) years of age or has an intellectual disability is punishable as 
trafficking for commercial sex acts under § 39-13-309. 
(B) Nothing in this subdivision (b)(3) shall be construed as prohibiting 
prosecution under any other applicable law. 
(c) As used in subsection (b), “school” means all public and private schools that 
conduct classes in any grade from kindergarten through grade twelve (K-12). 
(d) It is not a defense to a violation of this section that: 
(1) The subject of the offense is a law enforcement officer; or 
(2) The victim of the offense is a minor and consented to the offense. 


History. 

Acts 1989, ch. 591, § 1; 1995, ch. 118, § 2; 
2011, ch. 377, § 2; 2014, ch. 957,88 1,2; 2017, 
ch. 169, § 1. 


Compiler’s Notes. 

Acts 2011, ch. 377, § 5 provided that the act, 
which added subdivision (b)(4) [now (b)(3)], 
shall apply to any acts committed on or after 
June 1, 2011. 


Cross-References. 

Definitions, § 39-13-512. 

Penalties for Class A misdemeanors, § 40-35- 
111. 


Law Reviews. 

Using Commercial Driver Licensing Author- 
ity to Combat Human Trafficking Related 
Crimes on America’s Highways (Alicia Wilson), 
43 U. Mem. L. Rev. 969 (2013). 


39-13-515. Promoting prostitution — Unacceptable defenses. 


(a) A person commits an offense under this section who promotes prostitu- 


tion. 


(b) Except as provided in subsection (c), promoting prostitution is a Class E 


felony. 


(c) Promoting prostitution is punishable as: 

(1) Trafficking for a commercial sex act under § 39-13-309 if the person 
being promoted is less than eighteen (18) years of age; or 

(2) A Class D felony if the person being promoted has an intellectual 


disability as defined in § 33-1-101. 


(d) It is not a defense to a violation of this section that: 
(1) The subject of the offense is a law enforcement officer; or 
(2) The victim of the offense is a minor and consented to the offense. 


History. 

Acts 1989, ch. 591, § 1; 2011, ch. 377, § 4; 
2013, ch. 485, § 1; 2014, ch. 646, § 1; 2018, ch. 
1019, § 1. 


Compiler’s Notes. 

Acts 2011, ch. 377, § 5 provided that the act, 
which added subsection (b), shall apply to any 
acts committed on or after June 1, 2011. 


Acts 2018, ch. 1019, § 2 provided that the 
act, which amended this section, shall apply to 
offenses committed on and after July 1, 2018. 


Amendments. 

The 2018 amendment rewrote (c) which read: 
“Promoting prostitution of a minor is punish- 
able as trafficking for a commercial sex act 
under § 39-13-309.” 
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Effective Dates. Sexual Offender Registration, Verification and 
Acts 2018, ch. 1019, § 2. July 1, 2018. Tracking Act of 2004, Definitions, § 40-39-202. 


Use of citations in lieu of arrest, § 40-7-118. 
Cross-References. 


Child sexual abuse, title 37, ch. 1, part 6. Law Reviews. 

Definitions, § 39-13-512. Filling the Gap: Refining Sex Trafficking Leg- 

Penalty for Class D and E felonies, § 40-35- _ isjation to Address the Problem of Pimping, 68 
Tie Vand. L. Rev. 961 (2015). 


Tennessee Sexual Offender and Violent 


39-13-516. Aggravated prostitution. 


(a) A person commits aggravated prostitution when, knowing that such 
person is infected with HIV, the person engages in sexual activity as a business 
or is an inmate in a house of prostitution or loiters in a public place for the 
purpose of being hired to engage in sexual activity. 

(b) For the purposes of this section, “HIV” means the human immunodefi- 
ciency virus or any other identified causative agent of acquired immunodefi- 
ciency syndrome. 

(c) Nothing in this section shall be construed to require that an infection 
with HIV has occurred in order for a person to have committed aggravated 
prostitution. 

(d) Aggravated prostitution is a Class C felony. 


History. AIDS, HIV testing of persons convicted of 
Acts 1991, ch. 281, § 2. rape or aggravated rape, § 39-13-521. 
AIDS, restriction on blood donors, § 68-32- 


Cross-References. 104 
Acute care hospitals, ambulatory surgical ? 


treatment centers, policies for testing for AIDS, Blood and plasma collecting facilities to test 
§ 68-11-222. for AIDS, § 68-32-102. 


AIDS education programs, prevention of Penalty for Class C felony, § 40-35-11. 


AIDS or other sexually transmitted diseases, 
§ 49-6-1008. 


39-13-517. Public indecency. 


(a) As used in this section: 

(1) “Nudity” or “state of nudity” means the showing of the bare human 
male or female genitals or pubic area with less than a fully opaque covering, 
the showing of the female breast with less than a fully opaque covering of the 
areola, or the showing of the covered male genitals in a discernibly turgid 
state. Nudity or state of nudity does not include a mother in the act of 
nursing the mother’s baby; and 

(2)(A)G) “Public place” means any location frequented by the public, or 

where the public is present or likely to be present, or where a person 
may reasonably be expected to be observed by members of the public. 
Public place includes, but is not limited to, streets, sidewalks, parks, 
beaches, business and commercial establishments, whether for profit or 
not-for-profit and whether open to the public at large or where entrance 
is limited by a cover charge or membership requirement, bottle clubs, 
hotels, motels, restaurants, night clubs, country clubs, cabarets and 
meeting facilities utilized by any religious, social, fraternal or similar 
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organizations; 

(ii) For purposes of subdivision (b)(1) and (b)(2), “public place” in- 
cludes a public restroom, whether single sex or not; 

(B) Premises used solely as a private residence, whether permanent or 
temporary in nature, are not deemed to be a public place. Public place does 
not include enclosed single sex functional showers, locker or dressing room 
facilities, enclosed motel rooms and hotel rooms designed and intended for 
sleeping accommodations, doctors’ offices, portions of hospitals and similar 
places in which nudity or exposure is necessarily and customarily expected 
outside of the home and the sphere of privacy constitutionally protected 
therein; nor does it include a person appearing in a state of nudity in a 
modeling class operated by a proprietary school, licensed by this state, a 
college, junior college, or university supported entirely or partly by 
taxation, or a private college or university where such private college or 
university maintains and operates educational programs in which credits 
are transferable to a college, junior college, or university supported 
entirely or partly by taxation or an accredited private college. Public place 
does not include a private facility that has been formed as a family- 
oriented clothing optional facility, properly licensed by the state. 

(b) A person commits the offense of public indecency who, in a public place, 
knowingly or intentionally: 

(1) Engages in sexual intercourse, masturbation, sodomy, bestiality, oral 
copulation, flagellation, or other ultimate sex acts; 

(2) Fondles the genitals of the person, or another person; or 

(3) Appears in a state of nudity or performs an excretory function. 

(c) A person does not violate subsection (b) if the person makes intentional 
and reasonable attempts to conceal the person from public view while 
performing an excretory function, and the person performs the function in an 
unincorporated area of the state. 

(d) Public indecency is punishable as follows: 

(1) A first or second offense is a Class B misdemeanor punishable only by 
a fine of five hundred dollars ($500) unless otherwise specified under 
subdivision (d)(3); 

(2) Unless subdivision (d)(3) applies, a third or subsequent offense is a 
Class A misdemeanor punishable by a fine of one thousand five hundred 
dollars ($1,500) or confinement for not more than eleven (11) months and 
twenty-nine (29) days, or both; and 

(3)(A) Notwithstanding subdivisions (d)(1) and (2), where the offense 
involves the defendant engaging in masturbation by self-stimulation, or 
the use of an inanimate object, on the property of any public school, private 
or parochial school, licensed day care center, or other child care facility, 
and the defendant knows or reasonably should know that a child or 
children are likely to be present on the property at the time of the conduct, 
the offense is a Class E felony; 

(B) Where a person is charged with a violation under subdivision 
(d)(3)(A), and the court grants judicial diversion under § 40-35-3138, the 
court shall order, as a condition of probation, that the person be enrolled 
in a satellite-based monitoring program for the full extent of the person’s 
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term of probation, in a manner consistent with the requirements of 
§ 40-39-302. ; 

(e) Ifa person is arrested for public indecency while working as an employee 
or a contractor, the employer or principal may be held liable for a fine imposed 
by subdivision (d); provided, however, the employer may not be held liable 
under this section unless it is shown the employer knew or should have known 
the acts of the employee or contractor were in violation of this section. 

(f) This section does not apply to any theatrical production that contains 
nudity performed in a theater by a professional or amateur theatrical or 
musical company that has serious artistic merit; provided, that the production 
is not in violation of chapter 17, part 9 of this title. 

(g) This section shall not affect in any fashion the ability of local jurisdic- 
tions or this state to regulate any activity where alcoholic beverages, including 
malt beverages, are sold for consumption. 


meanors, § 40-35-111. 
Penalty for Class E felony, § 40-35-111. 


History. 
Acts 2012, ch. 885, § 2. 


Cross-References. 
Penalties for Class A and Class B misde- 


NOTES TO DECISIONS 


street, holding defendant’s hands in front of 
defendant’s groin area with shoulders bent 


2. Reasonable Suspicion. 
Police officer had reasonable suspicion to 


seize defendant because, based upon the offi- 
cer’s observations, the officer had reasonable 
suspicion that defendant was urinating in pub- 
lic and thus committing the offense of public 
indecency. The officer observed defendant in an 
empty parking lot of a public business, stand- 


over, and saw fluid flowing from the location 
where defendant had been standing. State v. 
Fuqua, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 181 (Tenn. Crim. App. Mar. 10, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
454 (Tenn. July 25, 2017). 


ing next to a vehicle and facing away from the 


39-13-518. Continuous sexual abuse of a child — Felony offense — 
Penalties — Notice identifying multiple acts of sexual 
abuse of a child. 


(a) As used in this section: 
(1) “Multiple acts of sexual abuse of a child” means: 
(A)(i) Engaging in three (3) or more incidents of sexual abuse of a child 
involving the same minor child on separate occasions; provided, that at 
least one (1) such incident occurred within the county in which the 
charge is filed and that one (1) such incident occurred on or after July 1, 
2014; 

(ii) Engaging in at least one (1) incident of sexual abuse of a child 
upon three (3) or more different minor children on separate occasions; 
provided, that at least one (1) such incident occurred within the county 
in which the charge is filed and that one (1) such incident occurred on or 
after July 1, 2014; or 

(iii) Engaging in five (5) or more incidents of sexual abuse of a child 
involving two (2) or more different minor children on separate occasions; 
provided, that at least one (1) such incident occurred within the county 
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in which the charge is filed and that one (1) such incident occurred on or 

after July 1, 2014; and 

(B) The victims of the incidents of sexual abuse of a child share 
distinctive, common characteristics, qualities or circumstances with re- 
spect to each other or to the person committing the offenses, or there are 
common methods or characteristics in the commission of the offense, 
allowing otherwise individual offenses to merge into a single continuing 
offense involving a pattern of criminal activity against similar victims. 

Common characteristics, qualities or circumstances for purposes of this 

subdivision (a)(1)(B) include, but are not limited to: 

(i) The victims are related to the defendant by blood or marriage; 

(ii) The victims reside with the defendant; or 

(iii) The defendant was an authority figure, as defined in § 39-13- 
527(a)(3), to the victims and the victims knew each other; and 

(2) “Sexual abuse of a child” means to commit an act upon a minor child 
that is a violation of: 

(A) § 39-13-502, if the child is more than thirteen (13) but less than 
eighteen (18) years of age; 

(B) § 39-13-5083, if the child is more than thirteen (13) but less than 
eighteen (18) years of age; 

(C) § 39-13-504; 

(D) § 39-13-522; 

(E) § 39-13-5277; 

(F) § 39-13-529(a); 

(G) § 39-13-531; or 

(H) § 39-13-532. 

(b) A person commits continuous sexual abuse of a child who: 

(1) Over a period of ninety (90) days or more, engages in multiple acts of 
sexual abuse of a child as defined in subdivision (a)(1)(A)(@) or (a)(1)(A)(Gi); or 

(2) Over a period of less than ninety (90) days, engages in multiple acts of 
sexual abuse of a child as defined in subdivision (a)(1)(A)(i1i). 

(c)(1) A violation of subsection (b) is a Class A felony if at least three (3) of 
the acts of sexual abuse of a child constitute violations of any of the 
following: 
(A) § 39-13-502, if the child is more than thirteen (13) but less than 
eighteen (18) years of age; 
(B) § 39-13-503, if the child is more than thirteen (13) but less than 
eighteen (18) years of age; 
(C) § 39-13-504; 
(D) § 39-13-522; 
(E) § 39-13-529(a); or 
(F) § 39-13-531. 

(2) If one (1) of the three (3) or more violations under subdivision (c)(1) 
would be punished as a Class B felony if it were a single conviction, then the 
punishment for a violation of subsection (b) shall be a Class B felony. 

(3) A violation of subsection (b) is a Class B felony if there are less than 
three (3) acts of sexual abuse of a child under the following subdivisions 
(c)(3)(A) — (F) but there are at least three (3) acts under any combination of 
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subdivision (c)(1) and this subdivision (c)(3): 

(A) § 39-13-502, if the child is more than thirteen (13) but less than 
eighteen (18) years of age; 

(B) § 39-13-5038, if the child is more than thirteen (13) but less than 
eighteen (18) years of age; 

(C) § 39-138-504; 

(D) § 39-13-522; 

(EK) § 39-13-529(a); or 

(F) § 39-13-531. 
(4) A violation of subsection (b) is a Class C felony if at least three (3) of 

the acts of sexual abuse of a child constitute violations of the following: 

(A) § 39-13-527; or 

(B) § 39-13-5382. 

(d) At least thirty (30) days prior to trial, the state shall file with the court 
a written notice identifying the multiple acts of sexual abuse of a child upon 
which the violation of this section is based. The notice shall include the identity 
of the victim and the statutory offense violated. Upon good cause, and where 
the defendant was unaware of the predicate offenses listed in the notice, the 
trial court may grant a continuance to facilitate proper notification of the 
incidents of sexual abuse of a child and for preparation by the defense of such 
incidents specified in the statement. 

(e) The jury must agree unanimously that the defendant: 

(1)(A) During a period of ninety (90) or more days in duration, committed 
three (3) or more acts of sexual abuse of a child; or 

(B) During a period of less than ninety (90) days in duration, committed 
five (5) or more acts of sexual abuse of a child against at least two (2) 
different children; and 
(2) Committed at least three (3) of the same specific acts of sexual abuse 

within the specified time period if prosecution is under subdivision (e)(1)(A) 

and at least five (5) of the same specific acts of sexual abuse within the 

specified time period if prosecution is under subdivision (e)(1)(B). 

(f) The state may charge alternative violations of this section and of the 
separate offenses committed within the same time period. The separate 
incidents shall be alleged in separate counts and joined in the same action. A 
person may be convicted either of one (1) criminal violation of this section, or 
for one (1) or more of the separate incidents of sexual abuse of a child 
committed within the county in which the charges were filed, but not both. The 
state shall not be required to elect submission to the jury of the several counts. 
The jury shall be instructed to return a verdict on all counts in the indictment. 
In the event that a verdict of guilty is returned on a separate count that was 
included in the notice of separate incidents of sexual abuse of a child and the 
jury returns a verdict of guilty for a violation of this section, at the sentencing 
hearing the trial judge shall merge the separate count into the conviction 
under this section and only impose a sentence under this section. A conviction 
for a violation of this section bars the prosecution of the individual incidents of 
sexual abuse of a child as separate offenses described in the pretrial notice filed 
by the state and presented to the jury. A prosecution for a violation of this 
section does not bar a prosecution in the same action for individual incidents 
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of sexual abuse not identified in the state’s pretrial notice. The state shall be 
required to elect as to those individual incidents of sexual abuse not contained 
in the pretrial notice prior to submission to the jury. A conviction for such 
elected offenses shall not be subject to merger at sentencing. 

(g) Notwithstanding any other law to the contrary, a person convicted of a 
violation of this section shall be punished by imprisonment and shall be 
sentenced from within the full range of punishment for the offense of which the 


defendant was convicted, regardless of the range for which the defendant 


would otherwise qualify. 


History. 
Acts 2014, ch. 940, § 2; 2018, ch. 719, § 2. 


Compiler’s Notes. 

Acts 2014, ch. 940, § 1 provided that the act 
shall be known and may be cited as the “Child 
Protection Act.” 

Acts 2018, ch. 719, § 3 provided that the act, 
which amended this section, shall apply to 
offenses committed on or after July 1, 2018. 


Amendments. 

The 2018 amendment, effective July 1, 2018, 
substituted “for the offense of which the defen- 
dant was convicted, regardless of the range for 


which the defendant would otherwise qualify” 
for “the offense, between Ranges I — III” at the 
end of (g). 


Effective Dates. 
Acts 2018, ch. 719, § 3. July 1, 2018. 


Cross-References. 
Penalties for Class A and Class B felonies, 
§ 40-35-111. 


Attorney General Opinions. 

Proposed criminal offense of continuous 
sexual abuse of a child. OAG 13-35, 2013 Tenn. 
AG LEXIS 34 (4/29/13). 


39-13-519. Forensic medical examination of victims of sexually ori- 
ented crime — Protocol for collection and processing of 
sexual assault evidence kits and hold kits. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Forensic medical examination” means an examination by any health- 
care provider who provides medical care and gathers evidence of a sexually 
oriented crime in a manner suitable for use in a court of law, provided to a 
victim reporting a sexually oriented crime to a healthcare provider; 

(2) “Hold kit” means a sexual assault evidence collection kit of an adult 
victim that is coded with a number rather than a name pending the victim’s 
decision to report the crime to law enforcement authorities, and has not been 
submitted to the state crime lab or similar qualified laboratory; 

(3) “Law enforcement agency” means: 

(A) An established state or local agency that: 

(i) Is responsible and has the duty to prevent and detect crime and 
enforce laws or local ordinances; and 

(ii) Has employees who are authorized to make arrests for crimes 
while acting within the scope of their authority; and 
(B) A campus security force created by an institution of higher educa- 

tion pursuant to § 49-7-118; 

(4) “Sexual assault evidence collection kit” means evidence collected from 
the victim of a sexually oriented crime with a sexual assault evidence 
collection kit provided by the state; 

(5) “Sexually oriented crime” means those crimes listed in § 29-13-118(b); 
and 
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(6) “Victim” means a victim of a sexually oriented crime as defined in 
§ 29-13-118(b). ; 

(b) A victim of a sexually oriented crime is entitled to a forensic medical 
examination without charge to the victim as provided in § 29-13-118. Upon the 
conclusion of the forensic examination, the resulting sexual assault evidence 
collection kit or hold kit shall be released to a law enforcement agency by a 
healthcare provider for storage or transmission to the state crime lab or other 
similar qualified laboratory for either serology or deoxyribonucleic acid (DNA) 
testing. 

(c)(1) If an adult victim elects not to report the alleged offense to police at 

the time of the forensic medical examination, the sexual assault evidence 

collection kit becomes a hold kit, and the healthcare provider shall assign a 

number to identify the kit rather than use the victim’s name. The healthcare 

provider shall provide the victim with the identifying number placed on the 
victim’s hold kit, information about where and how long the kit will be 
stored, and the procedures for making a police report. The hold kit shall be 
released to the appropriate law enforcement agency for storage pursuant to 

subdivision (d)(2). 

(2) Ifan adult victim reports the alleged offense to the police, or the victim 
is a minor, the healthcare provider shall attach the victim’s name to the 
sexual assault evidence collection kit, and it shall be released to the 
appropriate law enforcement agency. 

(d)(1) The law enforcement agency shall, within sixty (60) days of taking 

possession of the sexual assault evidence collection kit with the victim’s 

name affixed to it, submit the kit to the Tennessee bureau of investigation or 
similar qualified laboratory for either serology or deoxyribonucleic acid 

(DNA) testing. 

(2) Upon receipt of a hold kit with only an identification number attached 
to it, the law enforcement agency shall store the hold kit for a minimum of 
three (3) years or until the victim makes a police report, whichever event 
occurs first. Once the victim makes a police report, the law enforcement 
agency shall have sixty (60) days from the date of the police report to send 
the sexual assault evidence collection kit to the state crime lab or other 
similar qualified laboratory for either serology or deoxyribonucleic acid 
(DNA) testing. However, no hold kit shall be submitted to the state crime lab 
or similar laboratory for testing until the victim has made a police report. 


History. which enacted this section, shall apply to all 
Acts 2015, ch. 253, § 1. sexual assault evidence collected on or after 


Compiler’s Notes. _ April 24, 2015. 


2015, ch. 2583, § 3 provided that the act, 


39-13-520. Creation of model policy for handling, maintenance and 
testing of sexual assault evidence kits and hold kits. 


(a) To provide for the implementation and efficient operation of § 39-13-519 
and to ensure a uniform policy for the handling, maintenance, and testing of 
sexual assault evidence kits and hold kits, the domestic violence state 
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coordinating council shall create a model policy for law enforcement agencies 
responding to reports of sexually oriented crimes. 

(b) The model policy shall include guidelines for officers on: 

(1) Investigating reports of sexually oriented crimes; 

(2) Providing victim assistance; 

(3) Collaborating with victim advocates, healthcare providers, and victim 
service agencies; and 

(4) Collecting, storing, and submitting sexual assault evidence kits to the 
state crime lab or similar qualified laboratory for either serology or deoxy- 
ribonucleic acid (DNA) testing. 

(c) The model policy shall be distributed to all law enforcement agencies 
that are likely to encounter reports of sexually oriented crimes on or before 
January 1, 2016. 

(d) All law enforcement agencies that are likely to encounter reports of 
sexually oriented crimes shall establish written policies and procedures on 
responding to reports of sexually oriented crimes. An agency may adopt the 
model policy developed by the domestic violence state coordinating council or 
an agency may adopt its own policy; provided, that the policy includes the same 
or higher standards as the model policy developed by the council. Each agency 
shall adopt its written policy on or before July 1, 2016. 


History. which enacted this section, shall apply to all 
Acts 2015, ch. 253, § 2. sexual assault evidence collected on or after 


Compiler’s Notes. April 24, 2015. 


2015, ch. 253, § 3 provided that the act, 


39-13-521. HIV testing of persons convicted of sexual offenses — 
Release of test results. 


(a) When a person is initially arrested for violating § 39-13-502, § 39-13- 
503, § 39-13-506, § 39-13-522, § 39-13-531 or § 39-13-532 that person shall 
undergo human immunodeficiency virus (HIV) testing immediately, or not 
later than forty-eight (48) hours after the presentment of the information or 
indictment, with or without the request of the victim. A licensed medical 
laboratory shall perform the test at the expense of the person arrested. The 
person arrested shall obtain a confirmatory test when necessary and shall be 
referred to appropriate counseling. 

(b)(1) The licensed medical laboratory shall report the results of the HIV 

test required under this section immediately to the victim. 

(2) The result of any HIV test required under this section is not a public 

record and shall be available only to: 

(A) The victim; 

(B) The parent or guardian of a minor or incapacitated victim; 

(C) The attending physician of the person tested and of the victim; 

(D) The department of health; 

(E) The department of correction; 

(F) The person tested; and 

(G) The district attorney general prosecuting the case. 

(c) If the arrestee is convicted, the court shall review the HIV test results 
prior to sentencing. 
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(d)(1) For purposes of this section, “HIV” means the human immunodefi- 
ciency virus or any other identified causative agent of acquired immunode- 
ficiency syndrome. 

(2) For purposes of this section, “HIV test” means a test of an individual 
for the presence of human immunodeficiency virus, or for antibodies or 
antigens that result from HIV infection, or for any other substance specifi- 
cally indicating infection with HIV. The department of health shall promul- 
gate rules designating the proper test method to be used for this purpose. 

(3) Nothing in this section shall be construed to require the actual 
transmission of HIV in order for the court to consider it as a mandatory 
enhancement factor. 

(e) Upon the conviction of the defendant for a violation of § 39-13-5138, 

§ 39-13-514 or § 39-13-515, the court shall order the convicted person to 

submit to an HIV test. The test shall be performed by a licensed medical 

laboratory at the expense of the defendant. The defendant shall obtain a 

confirmatory test when necessary. The defendant shall be referred to appro- 

priate counseling. The defendant shall return a certified copy of the results of 
all tests to the court. The court shall examine results in camera and seal the 
record. For the sole purpose of determining whether there is probable cause to 
prosecute a person for aggravated prostitution under § 39-13-516, the district 
attorney general may view the record, notwithstanding subdivision (b)(2). The 
district attorney general shall be required to file a written, signed request with 
the court stating the reason the court should grant permission for the district 
attorney general to view the record. If the test results indicate the defendant 
is infected with HIV, then the district attorney general may use the results of 


the test in a prosecution for aggravated prostitution. 


History. 

Acts 1991, ch. 25, § 1; 1992, ch. 948, § 1; 
1994, ch. 989, § 2; 1994, ch. 995, § 1; 2002, ch. 
655, § 1; 2005, ch. 353, § 13; 2007, ch. 257, § 1; 
2011, ch. 269, §§ 1, 2. 


Compiler’s Notes. 

Acts 1991, ch. 25, § 2 provided that this 
section applies to persons charged with such 
offenses on or after July 1, 1991. 

Acts 1992, ch. 948, § 2 provided that the 
amendment by that act applies to all persons 
convicted for the offense of prostitution on or 
after July 1, 1992. 

Acts 1994, ch. 989, § 1, provided that the 
amendments by that act shall be cited as the 
“Rape Victims’ Rights Act of 1994.” 

Acts 2005, ch. 353, § 18 provided that the act 
shall apply to sentencing for criminal offenses 
committed on or after June 7, 2005. Offenses 
committed prior to June 7, 2005, shall be gov- 
erned by prior law, which shall apply in all 
respects. However, for defendants who are sen- 
tenced after June 7, 2005, for offenses commit- 
ted on or after July 1, 1982, the defendant may 
elect to be sentenced under the provisions of the 
act by executing a waiver of such defendant’s ex 
post facto protections. Upon executing such a 


waiver, all provisions of the act shall apply to 
the defendant. 

Acts 2005, ch. 353, § 19 provided that that 
act shall have no application to sentencing for 
persons convicted of murder in the first degree, 
which shall be governed by the provisions of 
§§ 39-13-202 — 39-13-208. 

Acts 2005, ch. 353, § 20(b) provided that the 
Tennessee Code Commission is requested to 
insert a cross reference in §§ 39-13-102, 39-13- 
502, 39-13-5038, 39-13-505, 39-13-506, 39-13- 
522, 39-14-302 and 39-14-408 to § 40-35-114 
stating that the enhancement factor formerly 
found in each such section was moved to § 40- 
35-114 so that all enhancement factors are 
located in one (1) section. 


Cross-References. 

AIDS, aggravated prostitution, § 39-13-516. 

AIDS, patient testing by hospitals, § 68-11- 
wae 

Confidentiality of public records, § 10-7-504. 

Criminal sentencing enhancement factors, 
§ 40-35-114. 

Prohibition on AIDS victims donating blood, 
§ 68-32-104. 

Sexually transmitted diseases, confidential- 
ity of records and information, § 68-10-113. 

Testing for AIDS, contaminated blood, cause 
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of action for AIDS infection from untested 
blood, § 68-32-102. 


testing of individuals convicted of prostitution, 
OAG 93-31 (4/2/93). 


Attorney General Opinions. 
Constitutionality of statute requiring HIV 


39-13-522. Rape of a child. 


(a) Rape of a child is the unlawful sexual penetration of a victim by the 
defendant or the defendant by a victim, if the victim is more than three (3) 
years of age but less than thirteen (13) years of age. 

(b)(1) Rape of a child is a Class A felony. 

(2A) Notwithstanding title 40, chapter 35, a person convicted of a 
violation of this section shall be punished as a Range II offender; however, 
the sentence imposed upon such person may, if appropriate, be within 
Range III but in no case shall it be lower than Range II. 

(B) Section 39-13-525(a) shall not apply to a person sentenced under 
this subdivision (b)(2). 

(C) Notwithstanding any law to the contrary, the board of parole may 
require, as a mandatory condition of supervision for any person convicted 
under this section, that the person be enrolled in a satellite-based 
monitoring program for the full extent of the person’s term of supervision 


consistent with the requirements of § 40-39-302. 


History. 

Acts 1992, ch. 878, § 1; 1997, ch. 406, § 2; 
2005, ch. 353, § 14; 2006, ch. 890, § 22; 2007, 
ch. 501, § 1; 2011, ch. 306, § 1. 


Compiler’s Notes. 

Acts 2005, ch. 353, § 18 provided that the act 
shall apply to sentencing for criminal offenses 
committed on or after June 7, 2005. Offenses 
committed prior to June 7, 2005, shall be gov- 
erned by prior law, which shall apply in all 
respects. However, for defendants who are sen- 
tenced after June 7, 2005, for offenses commit- 
ted on or after July 1, 1982, the defendant may 
elect to be sentenced under the provisions of the 
act by executing a waiver of such defendant’s ex 
post facto protections. Upon executing such a 
waiver, all provisions of the act shall apply to 
the defendant. 

Acts 2005, ch. 353, § 19 provided that that 
act shall have no application to sentencing for 
persons convicted of murder in the first degree, 
which shall be governed by the provisions of 
§§ 39-13-202 — 39-13-208. 

Acts 2005, ch. 353, § 20(b) provided that the 
Tennessee Code Commission is requested to 
insert a cross reference in §§ 39-13-102, 39-13- 
502, 39-13-5038, 39-13-505, 39-13-506, 39-13- 
522, 39-14-302 and 39-14-408 to § 40-35-114 
stating that the enhancement factor formerly 
found in each such section was moved to § 40- 


35-114 so that all enhancement factors are 
located in one (1) section. 

Acts 2006, ch. 890, § 1 provided that: “The 
provisions of this act, even though not codified 
together, may collectively be known as the 
‘Child Protection Act of 2006’.” 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in subdivision (b)(2)(C), are deemed 
references to the board of parole. 


Cross-References. 
Child abuse, title 39, ch. 15, part 4. 
Criminal sentencing enhancement factors, 
§ 40-35-114. 
Penalty for Class A felony, § 40-35-111. 


Rule Reference. 
This section is referred to in Rule 412 of the 
Tennessee Rules of Evidence. 


Law Reviews. 

“Let’s Talk About Sexting, Baby”: A Mens 
Rea-Centered Approach to the Sexting Issue in 
Tennessee (Emily Long), 42 U. Mem. L. Rev. 
1139 (2012). 

“No Provincial or Transient Notion”: The 
Need for a Mistake of Age Defense in Child 
Rape Prosecutions, 57 Vand. L. Rev. 693 (2004). 
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NOTES TO DECISIONS 


Analysis 


. Application. 

. Requisite Elements. 

. Indictment. 

. Election Required. 

. Election Not Required. 
Lesser Included Offenses. 
. Multiple Convictions. 

. Evidence. 
—Sufficient. 

10. —Suppression. 

11. Instructions. 

12. Merger. 

13. Sentence. 


OHONIRMMNPWNH 


1 Application. 

Trial court erred by sentencing defendant 
pursuant to the enhanced sentencing provision 
of T.C.A. § 39-13-522, because no proof was 
presented at trial regarding the individual 
dates of the offenses and thus, the record failed 
to reflect that the enhanced version of § 39-13- 
522, which went into effect during the time 
period alleged, applied. State v. Itzol-Deleon, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 218 
(Tenn. Crim. App. Mar. 28, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 539 
(Tenn. Aug. 18, 2016), affd, zol-Deleon, — 
S.W.3d —, 2017 Tenn. LEXIS 477 (Tenn. Aug. 
25, 2017). 


2. Requisite Elements. 

Trial court properly determined defendant to 
be a repeat violent offender for T.C.A. § 40-35- 
120(g) purposes as a certified Oregon judgment 
constituted proof beyond a reasonable doubt 
that defendant had previously served a sepa- 
rate period of incarceration since the 1995 
judgment stated that defendant was sentenced 
to the custody of the Corrections Division of the 
State of Oregon for the crime of sodomy in the 
first degree, 3 counts, for a period not to exceed 
111 months; defendant admitted that Or. Rev. 
Stat. § 163.405 had similar elements to T.C.A. 
§ 39-13-522. State v. Cooper, 321 S.W.3d 501, 
2010 Tenn. LEXIS 870 (Tenn. Sept. 21, 2010). 


3. Indictment. 

An indictment charging rape of a child in 
violation of T.C.A. § 39-13-522 met constitu- 
tional requirements of notice and form and was 
valid, even though it failed to allege a culpable 
mental state. State v. Stokes, 954 S.W.2d 729, 
1997 Tenn. LEXIS 529 (Tenn. 1997). 

T.C.A. § 39-13-502, (prior to the 1992 amend- 
ments) prohibiting aggravated rape, and T.C.A. 
§ 39-13-522, prohibiting child rape, proscribe 
the same conduct and the defendant was not 
prejudiced by the fact that the time period 
indicated in the indictment covered a period 
before the enactment of the child rape law 
because his alleged conduct was still prohibited 


under the aggravated rape statute which was 
the original indicted charge. State v. Gibson, 
973 S.W.2d 231, 1997 Tenn. Crim. App. LEXIS 
586 (Tenn. Crim. App. 1997). 

Where the indictment charging defendant 
with rape of a child alleged that he caused a 
child less than 13 years of age to engage in 
unlawful sexual penetration of the defendant in 
violation of T.C.A. § 39-13-522, it met the con- 
stitutional and statutory requirements of no- 
tice and form, as a culpable mental state could 
be logically inferred from such language. State 
v. Barney, 986 S.W.2d 545, 1999 Tenn. LEXIS 
65 (Tenn. 1999), overruled in part, State v. 
Itzol-Deleon, — S.W.3d —, 2017 Tenn. LEXIS 
477 (Tenn. Aug. 25, 2017). 

Time of the offense is not an essential ele- 
ment of rape of a child, nor is it a required 
component of an indictment generally; because 
the amended indictments covered the time 
frame of the offenses elected by the State, there 
was no fatal variance. State v. Hawkins, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 42 
(Tenn. Crim. App. Jan. 20, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 427 
(Tenn. June 23, 2016). 


4, Election Required. 

State erred in its election of penetration by 
cunnilingus because the victim did not testify 
to penetration by cunnilingus but rather pen- 
etration by fellatio; however, the error was 
harmless beyond a reasonable doubt because 
the victim’s articulate and particularized testi- 
mony of a single act of penetration by fellatio 
under very specific circumstances was enough 
to satisfy the requirement of jury unanimity 
despite the State’s inaccurate election. State v. 
Knowles, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 426 (Tenn. Crim. App. May 5, 2014), 
affd, 470 S.W.3d 416, 2015 Tenn. LEXIS 591 
(Tenn. July 31, 2015). 

For both counts, the State chose a single rape 
that was described by each victim with enough 
detail to ensure that the jury deliberated and 
reached a verdict on the same act; the State 
made a proper election of offenses. State v. 
Hawkins, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 42 (Tenn. Crim. App. Jan. 20, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
427 (Tenn. June 23, 2016). 

Because both Count One, alleging penile/ 
vaginal penetration, and Count Three, alleging 
penile/digital penetration, were described by 
the victim as happening in the bedroom of 
defendant on many occasions during the period 
of time described in the indictment, the testi- 
mony that the victim provided constituted ge- 
neric evidence; thus, the strict election require- 
ment did not apply, and a modified unanimity 
instruction that allowed a conviction only if the 
jury unanimously agreed that defendant com- 
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mitted all the acts described by the victim was 
properly given. State v. Irwin, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 354 (Tenn. Crim. 
App. May 11, 2016). 


5. Election Not Required. 

Defendant’s contention that the State failed 
to make a proper election of the offenses for any 
of the charged offenses of three counts of at- 
tempted rape of a child and three counts of 
aggravated sexual battery was rejected because 
the victim testified about three incidents of 
sexual contact, she did not testify about any 
additional incidents, the jury verdict form 
stated which incidents related to which counts. 
State v. Mabe, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 920 (Tenn. Crim. App. Oct. 18, 
2017). 


6. Lesser Included Offenses. 

In trial against defendant who was charged 
with aggravated rape and aggravated sexual 
battery, jury should have been advised that 
aggravated sexual battery was a lesser in- 
cluded offense of aggravated rape; the charge 
should also have instructed the jury as to the 
order and method of consideration of the lesser 
included offenses instead of being advised that 
the two offenses were separate and required 
separate verdicts. State v. Banes, 874 S.W.2d 
73, 1993 Tenn. Crim. App. LEXIS 718 (Tenn. 
Crim. App. 1993). 

Under some circumstances the offense of 
aggravated rape and aggravated sexual bat- 
tery, though lesser included offenses, would 
support separate charges and separate convic- 
tions; the determination requires an analysis of 
the allegations of the indictment, the proof, and 
the elements of the offense. State v. Banes, 874 
S.W.2d 73, 1993 Tenn. Crim. App. LEXIS 718 
(Tenn. Crim. App. 1993). 

Statutory rape is not a lesser included offense 
of rape of a child, nor is it a lesser grade offense 
of rape of a child. State v. Ealey, 959 S.W.2d 
605, 1997 Tenn. Crim. App. LEXIS 563 (Tenn. 
Crim. App. 1997). 

Court affirmed defendant’s conviction of at- 
tempted child rape, in violation of T.C.A. §§ 39- 
13-522(a), 39-12-101; given that the second 
attack was similar in nature and within two 
weeks of the first attack, and that the victim 
testified that defendant raped the victim dur- 
ing the second attack, it was permissible for the 
jury to have inferred that defendant intended 
to rape the victim the first time. State v. Elkins, 
102 S.W.3d 578, 2003 Tenn. LEXIS 325 (Tenn. 
2003), dismissed, Elkins v. Sexton, — F. Supp. 
2d —, 2011 U.S. Dist. LEXIS 181508 (E.D. 
Tenn. Nov. 14, 2011). . 

In a rape of a child case, the trial court 
properly denied defendant’s lesser-included of- 
fense instruction for attempted rape, as intru- 
sion into the victim’s mouth was not required to 
accomplish fellatio. State v. Marcum, 109 
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S.W.3d 300, 2003 Tenn. LEXIS 575 (Tenn. 
2003). 

Charges of rape of a child under T.C.A. § 39- 
13-522 were improperly severed from charges 
of aggravated sexual battery of a child under 
thirteen years of age under T.C.A. § 39-13- 
504(a)(4) because the rape counts met the cri- 
teria for mandatory joinder under Tenn. R. 
Crim. P. 8(a)(1)(A); the severance of the offenses 
was not necessary pursuant to Tenn. R. Crim. 
P. 14(b)(2)(A) because that state’s reasons for 
moving to sever the offenses were insufficient, 
and the state did not explain why a limiting 
instruction to the jury would not have pre- 
served a fair determination of defendant’s guilt 
or innocence of each offense. State v. Schiefel- 
bein, 230 S.W.3d 88, 2007 Tenn. Crim. App. 
LEXIS 138 (Tenn. Crim. App. Feb. 8, 2007). 

Trial court instructed the jury on aggravated 
sexual battery as a lesser-included offense of 
rape of a child pursuant to case law, and the 
amendment to the statute that held that aggra- 
vated sexual battery was no longer a lesser 
included offense of rape of a child did not take 
effect until 2009, after the offenses in this case; 
thus, the appellant has failed to show that a 
clear and unequivocal rule of law was breached, 
and no plain error was found. State v. White- 
hair, — S.W3d —, 2016 Tenn. Crim. App. 
LEXIS 171 (Tenn. Crim. App. Mar. 8, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
741 (Tenn. Oct. 20, 2016). 

Trial court plainly erred by instructing the 
jury on aggravated sexual battery as a lesser 
included offense of rape of a child because it 
was not a lesser included offense as a result of 
the amendment to T.C.A. § 40-18-110, defen- 
dant had not agreed to an amended indictment, 
and because the evidence was insufficient to 
prove the lesser-included offense of child abuse 
under T.C.A. § 39-15-401, as there was no proof 
that the victim suffered actual injury from 
defendant touching his penis to her vagina, and 
therefore defendant’s conviction of aggravated 
sexual battery was vacated. State v. Corbitt, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 517 
(Tenn. Crim. App. July 19, 2016). 

Rape of a child was not a lesser included 
offense of aggravated rape of a child, as each 
required a different element, a victim of a 
different age. State v. Bolden, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 428 (Tenn. Crim. 
App. May 23, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 688 (Tenn. Oct. 3, 2017). 

Because the attempt to commit a crime is a 
lesser-included offense of the completed crime, 
attempt to commit aggravated sexual battery is 
also a lesser-included offense of rape of a child. 
State v. Itzol-Deleon, — S.W.3d —, 2017 Tenn. 
LEXIS 477 (Tenn. Aug. 25, 2017). 


7. Multiple Convictions. 
Dual conviction of a defendant for both ag- 
gravated sexual battery and rape of a child did 
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not violate due process or double jeopardy pro- 
tections. State v. Barney, 986 S.W.2d 545, 1999 
Tenn. LEXIS 65 (Tenn. 1999), overruled in part, 
State v. Itzol-Deleon, — S.W.3d —, 2017 Tenn. 
LEXIS 477 (Tenn. Aug. 25, 2017). 

Defendant’s convictions for rape of a child 
related to digital and oral penetration during 
one incident did not violate due process, as the 
digital penetration was not incidental to the 
oral penetration. State v. Itzol-Deleon, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 218 
(Tenn. Crim. App. Mar. 28, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 539 
(Tenn. Aug. 18, 2016), affd, zol-Deleon, — 
S.W.3d —, 2017 Tenn. LEXIS 477 (Tenn. Aug. 
25, 2017). 

Defendant’s two convictions for rape of a 
child did not violate his due process rights 
because defendant was convicted of rape of a 
child in Count One by inserting his penis into 
the victim’s vagina; defendant was convicted of 
rape of a child in Count Three by inserting his 
fingers inside the victim’s vagina; the victim 
testified that the abuse occurred over the 
course of several years; and there was nothing 
in the record to suggest that defendant per- 
formed both of those acts during a single crimi- 
nal episode. State v. Irwin, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 354 (Tenn. Crim. App. 
May 11, 2016). 

Defendant’s convictions for attempt to com- 
mit aggravated sexual battery and rape of a 
child arose out of the same act or transaction 
because the contact between defendant’s penis 
and the victim’s buttocks and genitals occurred 
simultaneously and with no change in position; 
defendant’s touching of the victim’s buttocks 
with his penis was not an act independent of his 
rape of her genital area but, rather, was merely 
incidental to the genital penetration. State v. 
Itzol-Deleon, — S.W.3d —, 2017 Tenn. LEXIS 
477 (Tenn. Aug. 25, 2017). 

Case involved a multiple description claim 
because defendant was convicted of violating 
two different statutes, the statute proscribing 
aggravated sexual battery and the statute pro- 
scribing rape of a child. State v. Itzol-Deleon, — 
S.W.3d —, 2017 Tenn. LEXIS 477 (Tenn. Aug. 
25, 2017). 

Court of criminal appeals did not err by 
ordering the merger of defendant’s convictions 
for attempt to commit aggravated sexual bat- 
tery and rape of a child because attempt to 
commit aggravated sexual battery was a lesser- 
included offense of rape of a child, and the dual 
convictions violated double jeopardy; the appro- 
priate remedy for the double jeopardy violation 
was the merger of the lesser offense into the 
greater offense. State v. Itzol-Deleon, — S.W.3d 
—, 2017 Tenn. LEXIS 477 (Tenn. Aug. 25, 
2017). 


8. Evidence. 
In a case where defendant was convicted of 
rape of a child and aggravated sexual battery, 
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defendant’s request to introduce evidence of the 
child victim’s knowledge of sexual matters was 
properly denied as the witnesses’ testimony 
was irrelevant because the sexual behavior 
admissible was expressly limited to the victim’s 
sexual activity, but defendant did not introduce 
evidence that the victim was one of the children 
engaged in the act of “hunching” with his 
clothes down; and, while the witnesses testified 
that they understood “hunching” to be a sexual 
activity, defendant did not provide any evidence 
that “hunching” resembled the sexual acts the 
victim accused defendant of engaging in with 
him. State v. Norton, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 563 (Tenn. Crim. App. June 
29, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 606 (Tenn. Sept. 22, 2017). 


9. —Sufficient. 

Where victim testified that she was 11 years 
of age at the time that she and appellant had 
sexual intercourse, that proof was sufficient for 
a rational trier of fact to conclude that the 
appellant committed the offense of aggravated 
rape. State v. Banes, 874 S.W.2d 73, 1993 Tenn. 
Crim. App. LEXIS 718 (Tenn. Crim. App. 1993). 

Defendant was properly convicted of child 
rape in violation of T.C.A. § 39-13-522(a), given 
the definition of sexual penetration in T.C.A. 
§ 39-13-501(7); the evidence showed that: (1) 
The victim was 11 years old at the time of the 
attacks, (2) The victim testified that during the 
second attack, defendant raped the victim; and 
(3) While there were inconsistencies in the 
victim’s testimony, the inconsistencies were not 
such as to create a reasonable doubt as to 
defendant’s guilt. State v. Elkins, 102 S.W.3d 
578, 2003 Tenn. LEXIS 325 (Tenn. 2003), dis- 
missed, Elkins v. Sexton, — F. Supp. 2d —, 2011 
U.S. Dist. LEXIS 131508 (E.D. Tenn. Nov. 14, 
2011). 

Defendant’s convictions of child rape and 
statutory rape were affirmed, given that both 
victims testified as to defendant’s unlawful 
sexual penetration and defendant confessed to 
the crimes. State v. Evans, 108 S.W.3d 231, 
2003 Tenn. LEXIS 570 (Tenn. 2003). 

There was clear and convincing evidence that 
father engaged in severe child abuse because: 
(1) Several child witnesses stated that they 
observed him raping and/or sexually assaulting 
his daughter and one of her friends, both under 
the age of 13; (2) Children’s testimony was 
corroborated by medical experts and the testi- 
mony of other professionals; (3) Children’s 
statements were validated by numerous exhib- 
its, photographs, magazines, videos, and “sex 
toys,” which the children accurately identified; 
(4) Father’s 10-year-old son witnessed him hav- 
ing sex with the daughter; and (5) Father 
exposed the boys to his sexual abuse of at least 
two minor girls, to “sex toys,” to the parents’ 
sexual activity, and to numerous and varied 
pornographic materials; thus, circuit court 
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properly found that the children were depen- 
dent and neglected because the children were 
severely abused, father injured or endangered 
the morals or health of his children or others, 
and father was unfit to care for them. In re 
H.L.F., 297 S.W.3d 223, 2009 Tenn. App. LEXIS 
51 (Tenn. Ct. App. Feb. 4, 2009). 

Sufficient evidence supported defendant’s six 
convictions of rape of a child under T.C.A. 
§§ 39-13-522(a) and 39-13-501(7) as: (1) defen- 
dant taped the less than 13-year-old victim to 
his bed and penetrated her vagina; (2) .while on 
an old sofa in the victim’s bedroom, defendant 
penetrated the victim’s vagina, causing her to 
bleed; (3) when defendant was reading a book 
on her bed, defendant penetrated the victim in 
the anus; (4) when the victim was watching 
television, defendant penetrated the victim in 
the vagina; (5) when the victim was in her 
mother and defendant’s bedroom looking at 
some of her dead grandmother’s pictures, de- 
fendant again penetrated the victim’s anus; 
and (6) when the victim was recovering from a 
motorcycle injury, defendant penetrated her 
vagina. State v. Nance, 393 S.W.3d 212, 2012 
Tenn. Crim. App. LEXIS 316 (Tenn. Crim. App. 
May 16, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 898 (Tenn. Nov. 27, 2012). 

State presented sufficient proof to support 
the convictions for rape of a child; although the 
proof in this case did not include corroboration 
of every element of each conviction offense as to 
each victim, the victims’ testimony identifying 
specific incidents during the time period al- 
leged by the indictment sufficiently corrobo- 
rated defendant’s admissions that he touched 
the victims and penetrated them digitally. 
State v. Clark, — $.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 703 (Tenn. Crim. App. Sept. 6, 
2012), affd, 452 S.W.3d 268, 2014 Tenn. LEXIS 
913 (Tenn. Nov. 10, 2014). 

Testimony of the victim, her sister, and her 
cousin that the elected offense occurred on the 
night before the victim began menstruating at 
the age of nine was sufficient to support defen- 
dant’s conviction for rape of a child. State v. 
Herron, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 43 (Tenn. Crim. App. Jan. 17, 2014), 
affd in part, rev'd in part, 461 S.W.3d 890, 2015 
Tenn. LEXIS 246 (Tenn. Mar. 26, 2015). 

Evidence supported defendant’s conviction 
for rape of a child because the State established 
the elements by showing the sexual penetra- 
tion of the victim; the victim testified that 
defendant forced her to perform fellatio. State 
v. Knowles, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 426 (Tenn. Crim. App. May 5, 2014), 
affd, 470 S.W.3d 416, 2015 Tenn. LEXIS 591 
(Tenn. July 31, 2015). 

Defendant’s daughters testimony adequately 
corroborated defendant’s incriminating state- 
ments to his wife and based on defendant’s 
admissions the evidence was sufficient to sup- 
port defendant’s convictions of rape of a child 
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and aggravated sexual battery as their testi- 
mony provided prima facie evidence that a sex 
crime had occurred and their testimony pro- 
vided substantial independent evidence that 
defendant’s confession was trustworthy. State 
v. Clark, 452 S.W.3d 268, 2014 Tenn. LEXIS 
913 (Tenn. Nov. 10, 2014), rehearing denied, — 
S.W.3d —, 2014 Tenn. LEXIS 1028 (Tenn. Dec. 
4, 2014), cert. denied, Clark v. Tennessee, 135 S. 
Ct. 2846, 192 L. Ed. 2d 882, 2015 U.S. LEXIS 
3937 (U.S. June 15, 2015). 

Evidence was sufficient to convict defendant 
of three counts of rape of a child and one count 
of aggravated sexual battery because defendant 
sexually penetrated the seven-year-old victim’s 
vagina with his penis, his finger, and his 
tongue; he kissed the victim’s bare chest; the 
victim’s testimony surrounding the events was 
very detailed and was in line with the descrip- 
tion of the abuse the victim provided to a 
forensic social worker; and, although a nurse 
practitioner found no evidence of injury during 
her physical examination of the victim, she 
testified that such results were typical due, in 
part, to the elasticity of the vaginal tissue. 
State v. Dickerson, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 5 (Tenn. Crim. App. Jan. 7, 
2016). 

Victim one testified that the first time defen- 
dant raped her happened when she was 11 or 
12 years old and in the fifth grade; by its 
verdict, the jury clearly accredited victim one’s 
testimony and found that she was less than 13 
years of age at the time of the elected offense, 
and the evidence was sufficient to support de- 
fendant’s conviction. State v. Hawkins, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 42 
(Tenn. Crim. App. Jan. 20, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 427 
(Tenn. June 23, 2016). 

Injuries to victim two were consistent with 
her report of sexual assault and by its verdict, 
the jury clearly accredited the testimony of 
victim two that she had been raped by defen- 
dant, and thus the State presented sufficient 
evidence to support defendant’s rape convic- 
tions. State v. Hawkins, — S8.W.3d —, 2016 
Tenn. Crim. App. LEXIS 42 (Tenn. Crim. App. 
Jan. 20, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 427 (Tenn. June 23, 2016). 

Defendant conceded that the evidence was 
sufficient to support his convictions of rape of a 
child, aggravated sexual battery, sexual battery 
by an authority figure, and incest, and the 
victim provided detailed testimony about all 
three of the offenses for which the State elected 
to prosecute, and her account of what trans- 
pired proved all elements of each offense. State 
v. Pilate, — S.W.38d —, 2016 Tenn. Crim. App. 
LEXIS 70 (Tenn. Crim, App. Jan. 29, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated sexual battery 
and rape of a child where both of the victims 
described specific instances of sexual contact, 
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the evidence showed that on four separate 
occasions defendant sexually abused one vic- 
tim, he digital penetrated the victim twice, and 
he sexually assaulted the second victim, and 
the second victim’s testimony established that 
defendant implicitly admitted to the abuse. 
State v. Church, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 91 (Tenn. Crim. App. Feb. 10, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 483 (Tenn. June 23, 2016). 

Evidence was sufficient for a rational trier of 
fact to find defendant guilty of rape of a child 
because the victim testified that defendant 
sexually abused the victim and that the victim 
recalled one incident in which the victim was in 
defendant’s bedroom and defendant placed de- 
fendant’s penis inside of defendant’s private. 
The victim later noticed blood in the victim’s 
underwear, and the victim’s parent also noticed 
blood in the victim’s underwear. State v. John- 
son, — S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
97 (Tenn. Crim. App. Feb. 10, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of incest, aggravated sexual 
battery, attempted rape, and sexual battery by 
an authority figure; the victim testified about 
the sexual abuse that occurred for years, and 
witness testimony corroborated events that 
gave credence to the victim’s claims, and cred- 
ibility was for the jury to determine. State v. 
Whitehair, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 171 (Tenn. Crim, App. Mar. 8, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
741 (Tenn. Oct. 20, 2016). 

Evidence that defendant put his penis be- 
tween the victim’s legs from behind and moved 
it back and forth and that his penis touched a 
little bit inside her private part, and that, 
another time, defendant used his fingers to 
separate her private part and touch the inside 
of it, was sufficient to support defendant’s con- 
victions for rape of a child. State v. Itzol-Deleon, 
— S.W.3d —, 2016 Tenn. Crim. App. LEXIS 218 
(Tenn. Crim. App. Mar. 28, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 539 
(Tenn. Aug. 18, 2016), affd, zol-Deleon, — 
S.W.3d —, 2017 Tenn. LEXIS 477 (Tenn. Aug. 
25, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of rape of a child where the 
victim testified that while living at the mobile 
home defendant touched her vagina “on the 
inside” with his fingers and tongue and that 
two separate incidents occurred at the duplex, 
one in which the defendant touched her vagina 
with his tongue, hand, and penis, and one in 
which the defendant forced the victim to en- 
gage in fellatio. State v. Pillars, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 264 (Tenn. Crim. 
App. Apr. 7, 2016). 

Victim’s testimony that, when she was 11 
years old, she was sleeping on the couch when 
defendant woke her up, placed his penis in her 
mouth, and moved it around until it emitted a 
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white substance that was warm and sticky was 
sufficient to support defendant’s conviction for 
rape of a child. State v. Bailey, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 288 (Tenn. Crim. 
App. Apr. 8, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 591 (Tenn. Aug. 19, 2016). 

Evidence was sufficient to convict defendant 
of two counts of rape of a child and two counts 
of attempted rape of a child because, with 
respect to the rape of a child counts, the victim 
described defendant penetrating her vagina 
with his penis and his fingers, and she testified 
that it went on for a long time and that she was 
raped almost every day; and, with respect to 
the attempted rape of a child counts, the victim 
described one occasion of attempted anal pen- 
etration where defendant tried to put his penis 
in her butt, but was unsuccessful; and both the 
victim and the step-brother testified that defen- 
dant tried to get the step-brother to have sex 
with the victim, but the step-brother freaked 
out when he could not get an erection and left. 
State v. Irwin, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 354 (Tenn. Crim. App. May 11, 
2016). 

Victim’s testimony that defendant “stuck his 
privates in my butt” and made him feel “really 
bad pain” permitted the jury to determine de- 
fendant penetrated the victim’s anus, as re- 
quired for a rape of a child conviction. State v. 
Reyes, 505 S.W.3d 890, 2016 Tenn. Crim. App. 
LEXIS 396 (Tenn. Crim. App. May 24, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
676 (Tenn. Sept. 23, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of rape of a child where it 
showed that defendant put the mouth of the 
five-year-old victim on his penis. State v. Cor- 
bitt, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 517 (Tenn. Crim. App. July 19, 2016). 

Rational jury could have found defendant 
guilty of rape of a child and aggravated sexual 
battery beyond a reasonable doubt. Minor in- 
consistencies between the victim’s testimony 
and her friend’s testimony did not create rea- 
sonable doubt. State v. Webb, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 555 (Tenn. Crim. 
App. July 27, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 900 (Tenn. Nov. 22, 
2016). 

Evidence that defendant moved in with the 
victim and her family and would come into her 
room and force her to perform fellatio on him to 
the point that he would ejaculate, and that 
DNA testing found the presence of the victim’s 
DNA on defendant’s penis was sufficient to 
show that the defendant unlawfully penetrated 
the then six-year old victim when he forced her 
to perform fellatio on him, supporting his con- 
viction for rape of a child. State v. Moore, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 627 
(Tenn. Crim. App. Aug. 28, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 929 
(Tenn. Dec. 15, 2016). 
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Victim’s testimony that defendant pen- 
etrated her vagina with his fingers, that a 
second, similar incident occurred after she 
made the cheerleading squad, that on defen- 
dant’s birthday one year he forced her to per- 
form fellatio, and that defendant forced her to 
perform fellatio in a church van despite her 
request to stop because it made her “feel gross” 
was sufficient to support defendant’s convic- 
tions for rape of a child. State v. Curtis, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 637 
(Tenn. Crim. App. Aug. 26, 2016). 

Evidence, when viewed in the light most 
favorable to the State, was more than sufficient 
for the jury to find defendant guilty of rape of a 
child beyond a reasonable doubt because the 
minor inconsistencies between the victim’s tes- 
timony and the testimony of other witnesses 
did not detract from the victim’s unwavering 
testimony of the crime; the victim testified that 
defendant, who was her mother’s ex-husband, 
licked her on her private area. State v. Ward, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 640 
(Tenn. Crim. App. Aug. 26, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 935 
(Tenn. Dec. 15, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of rape of a child where the 
victim testified that she lived in Memphis until 
she was 12 years old, the events in question 
happened when she still lived in Memphis, 
defendant made several sexual advances to- 
ward the victim, including asking her to put her 
mouth on his penis, trying to kiss her, and 
“rubbing on” her feet, when the victim rebuffed 
each advance defendant climbed on top of the 
victim on the couch, removed her leggings, and 
put his mouth against her vagina, he then took 
off his own pants, inserted his penis inside the 
victim’s vagina, and “started pushing it in and 
out” for approximately five minutes, and after 
the encounter, the victim saw “white stuff’ on 
her leggings and on defendant’s shirt. State v. 
Benton, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 664 (Tenn. Crim. App. Sept. 6, 2016). 

Evidence supported defendant’s convictions 
for aggravated sexual battery and rape of a 
child because, although imperfect, a partial 
DNA profile obtained from sperm samples 
which were recovered from the victim’s genita- 
lia tended to prove defendant’s identity as the 
contributor and the victim, defendant’s step- 
child, testified that defendant on different occa- 
sions touched the victim inside the slit of the 
victim’s private part and forced the victim to 
perform fellatio. State v. Guevara, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 712 (Tenn. Crim. 
App. Sept. 21, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 965 (Tenn. Dec. 15, 
2016). 

Evidence was sufficient to support defen- 
dant’s conviction of rape of a child where the 
victim testified that defendant came into her 
bedroom, told her to lower her pants, lay her on 
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the bed, and penetrated her vagina with his 
penis, a physician testified that in most cases of 
child sexual abuse the victim’s physical exami- 
nation was normal, and forensic analysis 
showed the presence of semen on the crotch 
area of a pair of the victim’s panties and a 
blanket from her bed. State v. Hernandez, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 727 
(Tenn. Crim. App. Sept. 27, 2016). 

Sufficient evidence supported defendant’s 
convictions for rape of a child and aggravated 
sexual battery because (1) the victim testified 
defendant touched the victim and inserted de- 
fendant’s hand in the victim’s vagina and, on 
another day, penetrated the victim’s mouth 
with defendant’s penis and ejaculated, (2) no 
corroboration of the victim’s testimony was 
required, and (3) ajury was made aware of any 
inconsistencies in the victim’s testimony, which 
were not so improbable or unsatisfactory as to 
create a reasonable doubt of defendant’s guilt. 
State v. Adams, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 755 (Tenn. Crim. App. Oct. 5, 
2016). 

Supreme Court concluded, based on the proof 
in the record on appeal, that defendant’s con- 
viction for aggravated sexual battery as a 
lesser-included offense of rape of a child was 
supported by the evidence should be reinstated. 
State v. Howard, 504 S.W.3d 260, 2016 Tenn. 
LEXIS 725 (Tenn. Oct. 12, 2016). 

Trial court properly convicted defendant of 
two counts of rape of a child involving two 
different victims because, while the sexual as- 
sault examinations of the victims neither con- 
firmed nor discounted sexual assault, forensic 
evidence was not required to establish proof of 
rape, the victims’ testimony was sufficient evi- 
dence of their rapes, the record reflected that 
several days had passed between the rapes and 
victims’ disclosure to their mother, and the 
inconsistencies pointed out by defendant were 
not so improbable or unsatisfactory as to create 
a reasonable doubt of his guilt. State v. Jones, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 951 
(Tenn. Crim. App. Dec. 28, 2016), appeal de- 
nied, — S.W3d —, 2017 Tenn. LEXIS 223 
(Tenn. Apr. 13, 2017). 

Evidence was sufficient to convict defendant 
of rape of a child because defendant put the 
mouth of the victim, who was five years old or 
younger at the time, on his penis; and he 
admitted that his penis was in her mouth. 
State v. Corbitt, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 44 (Tenn. Crim. App. Jan. 23, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 344 (Tenn. May 22, 2017). 

Criminal court properly convicted defendant 
of rape of a child and aggravated sexual battery 
because, although the victim could not recall 
the details of the first incident during his trial 
testimony, the forensic interview, admitted as 
substantive evidence, reflected that the victim 
provided details about the nature of the inci- 
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dent, the sequence of events, the type of sexual 
contact, and where his mother and sisters were 
at the time, the credibility of the witnesses and 
any inconsistencies in the testimony were re- 
solved by the jury, and the evidence regarding 
the first incident was sufficient to support the 
State’s election of the offense. State v. Bostick, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 128 
(Tenn. Crim. App. Feb. 24, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of rape of a child, as the 
evidence overwhelmingly established defen- 
dant’s sexual penetration of the victim. Al- 
though defendant denied all abuse and ques- 
tioned the victim’s conflicting testimony about 
penetration, such matters of witness credibility 
and evidentiary weight were within the exclu- 
sive province of the trier of fact. State v. Cruz, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 283 
(Tenn. Crim. App. Apr. 17, 2017), appeal denied, 
— $.W.3d —, 2017 Tenn. LEXIS 514 (Tenn. 
Aug. 16, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction of rape of a child because the 
victim testified that when she was between 
eight and nine years old, defendant stayed with 
her family for a period of months and one night 
he woke her in the middle of the night, told her 
to go to the bathroom, locked the door, took off 
their clothing, and penetrated her vagina with 
his penis. State v. Smith, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 370 (Tenn. Crim. App. 
May 11, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 608 (Tenn. Sept. 22, 2017). 

Notwithstanding the victim’s failure to iden- 
tify “Daddy Carl” in the courtroom during the 
trial, there was sufficient evidence to prove 
beyond a reasonable doubt that “Daddy Car]” 
committed the offense of rape of a child and 
that “Daddy Carl” was defendant. State v. Ad- 
kins, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 4382 (Tenn. Crim. App. May 24, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
595 (Tenn. Sept. 22, 2017). 

Evidence was sufficient to convict defendant 
of rape of a child and aggravated sexual battery 
because defendant sexually penetrated the 
seven-year-old victim through fellatio and anal 
intercourse as the victim testified that defen- 
dant put his sexual organ in the victim’s butt 
and in his mouth; the victim consistently re- 
ported that to his medical providers and the 
child advocacy center; the uncorroborated tes- 
timony of a child victim of sexual abuse was 
sufficient to support defendant’s convictions; 
and questions regarding the victim’s credibility 
and the weight and value to be given to his 
testimony were to be determined by the trier of 
fact and not the appellate court. State v. Nor- 
ton, —S.W.3d —, 2017 Tenn. Crim. App. LEXIS 
563 (Tenn. Crim. App. June 29, 2017), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 606 
(Tenn. Sept. 22, 2017). 
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Evidence was sufficient to support defen- 
dant’s convictions for rape of a child because 
the victim, defendant’s minor child, described 
occasions when the victim was visiting with 
defendant, who was divorced, during which 
defendant, in the pretext of teaching the victim 
about sex, performed oral sex on the victim, 
placed the victim’s fingers inside defendant’s 
vagina, and on one occasion started to pull the 
victim’s penis to press inside defendant’s va- 
gina. The jury found the victim’s testimony to 
be credible and resolved any inconsistencies. 
State v. Montgomery, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 800 (Tenn. Crim. App. Sept. 
1, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted rape of a child 
because the victim testified that, after the vic- 
tim refused defendant’s requests to engage in 
sexual intercourse with defendant, defendant 
flipped the victim over onto the victim’s stom- 
ach on a bed, removed the victim’s pajama 
pants and underwear, placed Vaseline on defen- 
dant’s erect penis, and repeatedly attempted to 
penetrate the victim with defendant’s penis 
from behind. State v. Black, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 857 (Tenn. Crim. App. 
Sept. 21, 2017). 

Rational trier of fact could find defendant 
guilty of rape of a child because the victim 
testified that defendant licked her private part 
and did so while she was sitting on his face. 
State v. Farr, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 872 (Tenn. Crim. App. Sept. 26, 
2017). 

Evidence was sufficient to support defen- 
dant’s convictions of three counts of attempted 
rape of a child and three counts of aggravated 
sexual battery because the victim testified that 
on one occasion defendant touched her genitals 
and buttocks and penetrated her, and on a 
second occasion he touched her genitals. State 
v. Mabe, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 920 (Tenn. Crim. App. Oct. 18, 2017). 

Victim’s description of defendant having put 
his fingers inside the two parts, touching the 
line on her pee pee and swinging it around, 
“digging,” and moving his hand from side to 
side, combined with the drawing utilized in the 
forensic interview, established penetration, in 
the legal sense, of the victim’s vulva and labia, 
as required to support defendant’s conviction 
for rape of a child. State v. Clymer, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 945 (Tenn. Crim. 
App. Nov. 9, 2017). 

State presented sufficient proof that defen- 
dant sexually penetrated the victim, for pur- 
poses of T.C.A. §§ 39-13-501, and his convic- 
tions of rape under T.C.A. §§ 39-13-522(a), 39- 
13-503(a)(2), were supported; the victim 
testified that defendant sexually penetrated 
her on several occasions, including when she 
was four years old, in kindergarten, and when 
she was nine or 10, 12, and a freshman in high 
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school. State v. Smartt, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 960 (Tenn. Crim. App. 
Nov. 14, 2017). 

Evidence was sufficient to support defen- 
dant’s conviction for rape of a child because the 
victim’s testimony, when the victim was fifteen 
years old, reflected that the victim provided 
details about the nature of the incident, the 
sequence of events, and the type of sexual 
penetration involved. The victim testified that 
defendant penetrated the victim’s vagina with 
defendant’s finger and that the victim was age 
eight or nine at the time of the incident. State v. 
Stewart, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 6 (Tenn. Crim. App. Jan. 4, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction for rape of a child because the 
jury accepted the victim’s testimony that defen- 
dant sexually penetrated her when she was 
under the age of thirteen, and it rejected defen- 
dant’s testimony that the victim was over thir- 
teen years of age when defendant had sexual 
intercourse with his daughter. State v. Sisco, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 130 
(Tenn. Crim. App. Feb. 21, 2018). 

Evidence was sufficient to uphold the ver- 
dicts finding defendant guilty of rape of a child, 
incest, and aggravated sexual battery for 
crimes committed against the victim because 
there were no inconsistencies in the victim’s 
testimony so unsatisfactory as to create reason- 
able doubt; the victim’s testimony amounted to 
an assertion that defendant raped her on two 
occasions and that she then went home and 
recorded the assaults in a diary. State v. Jones, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 126 
(Tenn. Crim. App. Feb. 21, 2018). 

Evidence supported defendant’s convictions 
for rape of a child because the victim, who was 
seven at the time of the offenses, testified that 
on three separate occasions defendant covered 
her head with an orange towel and penetrated 
her vagina, and her testimony was corrobo- 
rated in various ways by witnesses, who con- 
firmed the configuration of defendant’s homes, 
his ownership of an orange towel, the victim’s 
presence in his home, and the victim’s physical 
injury resulting from the first rape. State v. 
Franklin, — $.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 139 (Tenn. Crim. App. Feb. 27, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction for rape of a child because the 
victim testified that defendant kissed her 
breast, attempted to penetrate her vaginally, 
and penetrated her orally, she testified that 
there was enough light for defendant to see and 
that defendant would have realized that it was 
her and not her sister performing fellatio, and 
defendant acknowledged all three instances of 
sexual contact between himself and the victim 
during his interview with an investigator. State 
v. Langlinais, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 170 (Tenn. Crim. App. Mar. 2, 
2018). 
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Evidence that the victim was defendant’s 
biological daughter, was 11 or 12 years old at 
the time of the abuse, and testified that defen- 
dant used his tongue to lick the inside of her 
vagina and his hand to touch her vagina sup- 
ported defendant’s convictions for rape of a 
child and incest. State v. Dotson, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 366 (Tenn. Crim. 
App. May 10, 2018). 


10. —Suppression. 

Where defendant charged with rape of a child 
filed a motion to suppress certain statements 
he made to the polygraph examiner after the 
polygraph test, the supreme court of Tennessee 
held that the statements were admissible; de- 
fendant received Miranda warnings, defendant 
executed a written waiver of his constitutional 
rights, and the evidence did not establish, nor 
even suggest, that defendant’s potentially in- 
criminating statements resulted from police 
coercion or overreaching rather than his own 
free will. State v. Damron, 151 S.W.3d 510, 
2004 Tenn. LEXIS 993 (Tenn. 2004). 


11. Instructions. 

Given the overwhelming evidence against 
defendant and the proof of sexual penetration 
even assuming that the trial court erred in 
failing to give an instruction on aggravated 
sexual battery in connection with defendant’s 
trial on the charges of child rape, the court 
concluded that the error did not affect the 
outcome of the trial. State v. Evans, 108 S.W.3d 
231, 2003 Tenn. LEXIS 570 (Tenn. 2003). 

Supreme Court of Tennessee finds that, re- 
garding the crime of rape of a child, a court 
accurately instructs the jury when it presents 
the elements of the crime, and instructs the 
jury that it may find the defendant guilty if the 
State has proven beyond a reasonable doubt 
that the defendant acted recklessly, knowingly, 
or intentionally in relation to both elements of 
the offense. State v. Clark, 452 S.W.3d 268, 
2014 Tenn. LEXIS 913 (Tenn. Nov. 10, 2014), 
rehearing denied, — S.W.3d —, 2014 Tenn. 
LEXIS 1028 (Tenn. Dec. 4, 2014), cert. denied, 
Clark v. Tennessee, 135 S. Ct. 2846, 192 L. Ed. 
2d 882, 2015 U.S. LEXIS 3937 (U.S. June 15, 
2015). 

Trial court properly instructed the jury on 
rape of a child where it court instructed the jury 
that defendant could be found guilty of the 
crime only if the State proved beyond a reason- 
able doubt that he acted either intentionally, 
knowingly, or recklessly. State v. Clark, 452 
S.W.3d 268, 2014 Tenn. LEXIS 913 (Tenn. Nov. 
10, 2014), rehearing denied, — S.W.3d —, 2014 
Tenn. LEXIS 1028 (Tenn. Dec. 4, 2014), cert. 
denied, Clark v. Tennessee, 135 S. Ct. 2846, 192 
L. Ed. 2d 882, 2015 U.S. LEXIS 3937 (U.S. 
June 15, 2015). 

Upon remand and reconsideration, the appel- 
late court found that the trial court did not err 
in instructing the jury that aggravated sexual 
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battery was a lesser-included offense of rape of 
a child because the state supreme court had 
held that aggravated sexual battery was a 
lesser-included offense of rape of a child. State 
v. Corbitt, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 44 (Tenn. Crim. App. Jan. 23, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
344 (Tenn. May 22, 2017). 


12. Merger. 

Because the touching of the victim’s buttocks 
which was the basis for the charge of attempted 
aggravated sexual battery was incidental to 
accomplishing the rape, the two counts arising 
from the same incident should have been 
merged. State v. Itzol-Deleon, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 218 (Tenn. Crim. 
App. Mar. 28, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 539 (Tenn. Aug. 18, 
2016), affd, zol-Deleon, — S.W.3d —, 2017 
Tenn. LEXIS 477 (Tenn. Aug. 25, 2017). 

Defendant’s failure to raise the claim that 
the aggravated sexual battery conviction 
should have merged into the rape of a child 
conviction at the trial level resulted in waiver, 
and no clear and unequivocal rule of law was 
breached because the conviction for aggravated 
sexual battery was premised on the assault of 
the victim while she was on a couch, whereas 
the rape of a child conviction was premised on a 
separate assault which occurred in the bath- 
room at a different time. State v. Jones, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 126 
(Tenn. Crim. App. Feb. 21, 2018). 


13. Sentence. 

Where defendant was indicted for rape of a 
child after impregnating a 12-year-old girl, he 
pleaded guilty to attempted rape of a child and 
received a sentence of eight years. The trial 
court erred in relying on polygraph test results 
to deny defendant probation; however, the 
other factors showed that defendant was not 
suitable for probation: defendant had a sexual 
preference for minors, a poor work history, and 
a moderate risk for re-offending. State v. Pierce, 
138 S.W.3d 820, 2004 Tenn. LEXIS 634 (Tenn. 
2004). 

As referenced in T.C.A. § 40-35-501()(3), 
T.C.A.§ 39-13-523 provides that defendants 
convicted of rape of a child are ineligible to 
receive the benefit of sentence reduction credits 
and have to serve their entire sentences undi- 
minished by credits of up to 15 percent; per 
1992 Tenn. Pub. Acts, ch. 878, § 1, the effective 
date of § 39-13-523, was July 1, 1992, and one 
of petitioner’s crimes occurred after that date, 
while a second straddled the date; however, the 
“Special Conditions” portion of each judgment 
specified, in relevant part, that “no sentence 
reduction credits authorized would exceed 15 
percent,” (possible under former law, where 
child rape was indistinguishable from aggra- 
vated rape). Thus, the ultra vires provisions for 
sentence reduction credits in the promulgated 
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child rape convictions voided the judgments, 
petitioner demonstrated a bdsis for issuance of 
the writ of habeas corpus, and the matter was 
remanded for new proceedings to ensure that 
petitioner was advised of a factual basis for any 
guilty pleas. Coleman v. Morgan, 159 S.W.3d 
887, 2004 Tenn. Crim. App. LEXIS 695 (Tenn. 
Crim. App. 2004), appeal denied, — S.W.3d —, 
2004 Tenn. LEXIS 1182 (Tenn. Dec. 20, 2004). 

Where defendant appealed a sentencing is- 
sue, the court of criminal appeals erred in 
vacating his conviction of incest because its 
finding of plain error was erroneous; factor (a) 
under the plain error test was not met and the 
record strongly suggested that defendant 
pleaded guilty to incest, a lower grade offense 
than rape of a child that he was originally 
charged with, for tactical reasons, and by his 
plea of guilty, defendant accepted the benefit of 
a lower sentence for a lower-grade offense. 
Studdard v. State, 182 S.W.3d 283, 2005 Tenn. 
LEXIS 1046 (Tenn. 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 518 (Tenn. 2006). 

Defendant was properly sentenced to con- 
secutive sentences for his six rape of a child 
convictions under T.C.A. § 39-13-522 and ag- 
gravated sexual battery conviction under 
T.C.A. § 39-13-504 as the trial court did not 
impose consecutive sentencing based upon a 
finding that defendant was a dangerous of- 
fender and did not have to make the Wilkerson 
findings; defendant was sentenced based on his 
abuse of the minor victim over a seven-month 
period, and the impact of the sexual relation- 
ship on the victim. State v. Nance, 393 S.W.3d 
212, 2012 Tenn. Crim. App. LEXIS 316 (Tenn. 
Crim. App. May 16, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 898 (Tenn. Nov. 
2TW20T2). 

Defendant’s 18-year sentences for rape of a 
child, a Class A felony under T.C.A. § 39-13- 
522, and 10-year sentence for aggravated 
sexual battery, a Class B felony under T.C.A. 
§ 39-13-504, were within the statutory range 
under T.C.A. § 40-35-112(a) and were proper 
as: (1) defendant had a previous criminal his- 
tory for T.C.A. § 40-35-114(1) purposes; (2) the 
victim’s injuries were particularly great for 
§ 40-35-114(6) purposes; (3) defendant abused 
a position of private trust under § 40-35- 
114(14); and (4) there was no evidence that any 
mitigating factors applied under T.C.A. § 40- 
35-118. State v. Nance, 393 S.W.3d 212, 2012 
Tenn. Crim. App. LEXIS 316 (Tenn. Crim. App. 
May 16, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 898 (Tenn. Nov. 27, 2012). 

Trial court did not abuse its discretion by 
imposing consecutive sentences where defen- 
dant was convicted of two counts of rape of a 
child and six counts of aggravated sexual bat- 
tery, defendant had a history of criminal con- 
victions, the victims were particularly vulner- 
able because of their age, the offenses were 
committed for sexual gratification, defendant 
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had failed to comply with the conditions of a 
sentence involving release into the community, 
the relationship between defendant and the 
victims established that he was in a position of 
trust as he was the boyfriend of one victim’s 
grandmother, and the trial court found that the 
psychological harm was maybe even greater 
than physical harm. State v. Church, — S.W.3d 
—, 2016 Tenn. Crim. App. LEXIS 91 (Tenn. 
Crim. App. Feb. 10, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 483 (Tenn. June 
23, 2016). 

Trial court did not abuse its discretion by 
imposing the minimum sentence of 25 years for 
each of the three child rape convictions and the 
maximum sentence of 12 years for the aggra- 
vated sexual battery conviction where it ap- 
plied the enhancement factor that defendant 
abuse a position of public or private trust, as he 
was the victim’s stepfather, it considered all 
relevant principles associated with sentencing, 
and the sentences were within range. State v. 
Pillars, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 264 (Tenn. Crim. App. Apr. 7, 2016). 

Trial court did not abuse its discretion by 
imposing consecutive sentences for defendant’s 
convictions of three counts of child rape and 
aggravated sexual battery where it found that 
defendant abused his relationship with the 
victim, his stepdaugher, and referenced the 
length of that relationship, and it considered 
the victim impact statements. State v. Pillars, 
— §.W.3d —, 2016 Tenn. Crim. App. LEXIS 264 
(Tenn. Crim. App. Apr. 7, 2016). 

Total effective sentence of 35 years for defen- 
dant’s convictions for two counts of rape of a 
child, two counts of attempted rape of a child, 
one count of aggravated sexual battery, and one 
count of incest was proper because defendant 
abused a position of private trust as the biologi- 
cal father of the victim; with regard to consecu- 
tive sentencing, the trial court determined that 
defendant was convicted of two or more statu- 
tory crimes of sexual abuse that were sustained 
over a period of time; the child suffered exten- 
sive damage to her mental and emotional 
health; and society needed to be protected from 
defendant who had abused a child beginning 
when the child was approximately four years of 
age. State v. Irwin, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 354 (Tenn. Crim. App. May 
11, 2016). 

In a case in which defendant was convicted of 
rape of a child, defendant’s 27-year sentence 
was not excessive. When imposing sentence, 
the trial court considered all the relevant prin- 
ciples associated with sentencing, including the 
enhancement and mitigating factors. State v. 
Cruz, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 283 (Tenn. Crim. App. Apr. 17, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
514 (Tenn. Aug. 16, 2017). 
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Trial court erred in applying the sentencing 
provisions of the statute as modified in 2012 
because there was no proof that the offense 
occurred after the amendment to the statute; 
although defense counsel conceded at the sen- 
tencing hearing that Range II was the appro- 
priate sentencing range for defendant’s rape of 
a child conviction, the evidence did not estab- 
lish a specific date for the offense beyond the 
time period contained in the indictment of July 
1, 2011 to July 1, 2012. State v. Farr, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 872 (Tenn. 
Crim. App. Sept. 26, 2017). 

Offenses involved a victim and were commit- 
ted to gratify defendant’s desire for pleasure, he 
abused a position of trust, and the victim was 
vulnerable, for purposes of the enhancement 
factors under T.C.A. § 40-35-114(4), (7), (14); 
the record supported the mid-range sentence of 
20 for rape of a child under T.C.A. § 39-15-522, 
the minimum sentences of five and eight years, 
respectively, for aggravated and especially ag- 
gravated sexual exploitation of a minor under 
T.C.A. §§ 39-17-1004(a)(1), 39-17-1005(a)(1). 
State v. Smartt, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 960 (Tenn. Crim. App. Nov. 14, 
2017). 

Record supported the maximum sentence 
within range for rape of a child under T.C.A. 
§§ 39-13-522, 39-13-503(a)(2), plus aggravated 
and especially aggravated sexual exploitation 
of a minor conviction under T.C.A. §§ 39-17- 
1004(a)(1), 39-17-1005(a)(1); the trial court con- 
sidered all the relevant principles associated 
with sentencing under T.C.A. § 40-35-108, 
when imposing the sentences in this case. State 
v. Smartt, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 960 (Tenn. Crim. App. Nov. 14, 2017). 

Record supported the trial court’s imposition 
of consecutive terms under T.C.A. § 40-35- 
115(b)(5) for rape of a child, aggravated and 
especially aggravated sexual exploitation un- 
der T.C.A. §§ 39-13-522, 39-13-503(a)(2), 39- 
17-1004(a)(1), 39-17-1005(a)(1); defendant was 
convicted for two or more statutory offenses 
involving sexual abuse of a minor. State v. 
Smartt, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 960 (Tenn. Crim. App. Nov. 14, 2017). 

Trial court sentenced defendant in the appro- 
priate range for all three sentences for rape of a 
child and did not abuse its discretion in deter- 
mining the length of sentences or the partially 
consecutive alignment because it considered 
the purposes and principles of sentencing; the 
trial court was presented with evidence that 
defendant committed a fourth rape for which he 
was not charged and considered the aggravat- 
ing circumstances arising from the relationship 
between defendant and the victim. State v. 
Franklin, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 189 (Tenn. Crim. App. Feb. 27, 2018). 
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(a) As used in this section, unless the context otherwise requires: 

(1) “Aggravated rapist” means a _ person convicted of violating 
§ 39-13-502; 

(2) “Child rapist” means a person convicted one (1) or more times of rape 
of a child as defined by § 39-13-522; 

(3) “Child sexual predator” means a person who: 

(A) Is convicted in this state of committing an offense on or after July 1, 
2007, that is classified in subdivision (a)(5) as a predatory offense; and 

(B) Has one (1) or more prior convictions for an offense classified in 
subdivision (a)(5) as a predatory offense; 

(4) “Multiple rapist” means a person convicted two (2) or more times of 
violating § 39-13-5083, or a person convicted at least one (1) time of violating 
§ 39-13-502 and at least one (1) time of violating § 39-13-503; 

(5) “Predatory offenses” means: 

(A) Aggravated sexual battery under § 39-13-504(a)(4); 

(B) Statutory rape by an authority figure under § 39-13-532; 

(C) Sexual battery by an authority figure under § 39-13-527; 

(D) Solicitation of a minor to commit a sex offense under § 39-13-528; 

(E) Solicitation of a minor to perform sex acts under § 39-13-529; and 

(F) Aggravated statutory rape under § 39-13-506(c); 

(6)(A) “Prior convictions” means that the person serves and is released or 

discharged from a separate period of incarceration or supervision for the 

commission of a predatory offense classified in subdivision (a)(5) prior to 

committing another predatory offense classified in subdivision (a)(5). 

(B) “Prior convictions” includes convictions under the laws of any other 
state, government or country that, if committed in this state, would 
constitute a predatory offense as classified in subdivision (a)(5). If a felony 
from a jurisdiction other than Tennessee is not a named predatory offense 
as Classified in subdivision (a)(5) in this state, it shall be considered a prior 
conviction if the elements of the felony are the same as the elements for an 
offense classified as a predatory offense; and 
(7) “Separate period of incarceration or supervision” includes a sentence 

to any of the sentencing alternatives set out in § 40-35-104 (c)(3)-(9). Any 
offense designated as a predatory offense pursuant to subdivision (a)(5) shall 
be considered as having been committed after a separate period of incar- 
ceration or supervision if the predatory offense was committed while the 
person was: 

(A) On probation, parole or community correction supervision for a 
predatory offense; 

(B) Incarcerated for a predatory offense; 

(C) Assigned to a program whereby the person enjoys the privilege of 
supervised release into the community, including, but not limited to, work 
release, educational release, restitution release or medical furlough for a 
predatory offense; or 

(D) On escape status from any correctional institution when incarcer- 
ated for a predatory offense; 
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(b) Notwithstanding any other law to the contrary, a child sexual predator, 
aggravated rapist, multiple rapist or a child rapist shall be required to serve 
the entire sentence imposed by the court undiminished by any sentence 
reduction credits the person may be eligible for or earn. A child sexual predator, 
ageravated rapist, multiple rapist or a child rapist shall be permitted to earn 
any credits for which the person is eligible and the credits may be used for the 
purpose of increased privileges, reduced security classification, or for any 
purpose other than the reduction of the sentence imposed by the court. 

(c) Title 40, chapter 35, part 5, regarding release eligibility status and 
parole, shall not apply to or authorize the release of a child sexual predator, 
ageravated rapist, multiple rapist or child rapist prior to service of the entire 
sentence imposed by the court. 

(d) Nothing in title 41, chapter 1, part 5 shall give either the governor or the 
board of parole the authority to release or cause the release of a child sexual 
predator, aggravated rapist, multiple rapist or child rapist prior to service of 
the entire sentence imposed by the court. 

(e)(1) The provisions of this section requiring child sexual predators to serve 

the entire sentence imposed by the court shall only apply if at least one (1) 


of the required offenses occurs on or after July 1, 2007. 

(2) The provisions of this section requiring multiple rapists to serve the 
entire sentence imposed by the court shall only apply if at least one (1) of the 
required offenses occurs on or after July 1, 1992. 

(3) The provisions of this section requiring aggravated rapists to serve the 
entire sentence imposed by the court shall only apply if the required offense 


occurs on or after July 1, 2012. 


History. 
Acts 1992, ch. 878, § 1; 1998, ch. 1049, § 10; 
2007, ch. 525, § 1; 2012, ch. 1073, §§ 2-5. 


Compiler’s Notes. 

Acts 2012, ch. 1073, § 1 provided that the 
act, which amended this section, shall be 
known and may be cited as “Kimberlee’s Law.” 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 
which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in subsection (d), are deemed refer- 
ences to the board of parole. 


Attorney General Opinions. 
Applicability, OAG 94-023 (3/9/94). 


Applicability of (b) to offenses prior to July 1, 
1992, OAG 94-023 (3/9/94). 

Retroactive custodial parole hearing autho- 
rized for first of consecutive sentences, OAG 
98-089 (4/15/98). 

Effect of trial court judgment contrary to 
release eligibility statutes, OAG 98-0126 
(7/20/98). 

Department of correction authority to alter 
illegal court judgment, OAG 98-0126 (7/20/98). 

Modification of judgment orders by the Ten- 
nessee department of correction, OAG 99-197 
(9/28/99). 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Applicability. 
3. Sentencing. 


1. Construction. 

T.C.A. § 39-13-523 does not operate ex post 
facto in that it only enhances the penalty for 
the triggering offense, rather than punishing 


acts committed under the prior law, and is not 
vague or unclear in that it requires that only 
one conviction occur after July 1, 1992. State v. 
Johnson, 970 S.W.2d 500, 1996 Tenn. Crim. 
App. LEXIS 587 (Tenn. Crim. App. 1996). 


2. Applicability. 

Defendant convicted of four counts of child 
rape should have been sentenced under this 
statute rather than under T.C.A. § 39-13-502 
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for the three offenses that occurred after July 1, 
1992, the effective date of T.C.A. § 39-13-5238. 
State v. Gibson, 973 S.W.2d 231, 1997 Tenn. 
Crim. App. LEXIS 586 (Tenn. Crim. App. 1997). 

T.C.A. §§ 39-13-523 and 40-35-203(e) dealt 
with two different types of sentence enhance- 
ments, where § 40-35-203(e) referred to T.C.A. 
§ 40-35-111, which outlined the authorized 
terms of imprisonment and fines for felonies 
and misdemeanors, and T.C.A. § 39-13-5238 ad- 
dressed release eligibility of a defendant who 
was classified as a multiple rapist; thus, § 39- 
13-523 did not require the multiple rapist clas- 
sification for parole eligibility purposes to be 
included in the indictment. Thurmond v. Carl- 
ton, 202 S.W.3d 131, 2006 Tenn. Crim. App. 
LEXIS 311 (Tenn. Crim. App. Apr. 4, 2006), 
appeal denied, Thurmond v. State, — S.W.3d 
—, 2006 Tenn. LEXIS 798 (Tenn. Aug. 28, 
2006). 


3. Sentencing. 

Where defendant was indicted for rape of a 
child after impregnating a 12-year-old girl, he 
pleaded guilty to attempted rape of a child and 
received a sentence of eight years. The trial 
court erred in relying on polygraph test results 
to deny defendant probation; however, the 
other factors showed that defendant was not 
suitable for probation: defendant had a sexual 
preference for minors, a poor work history, and 
a moderate risk for re-offending. State v. Pierce, 
138 S.W.3d 820, 2004 Tenn. LEXIS 634 (Tenn. 
2004). 

As referenced in T.C.A. § 40-35-501(4)(3), 
T.C.A. § 39-13-523 provides that defendants 
convicted of rape of a child are ineligible to 
receive the benefit of sentence reduction credits 
and have to serve their entire sentences undi- 
minished by credits of up to 15 percent; per 
1992 Tenn. Pub. Acts, ch. 878, § 1, the effective 
date of § 39-13-523, was July 1, 1992, and one 
of petitioner’s crimes occurred after that date, 
while a second straddled the date; however, the 
“Special Conditions” portion of each judgment 
specified, in relevant part, that “no sentence 
reduction credits authorized would exceed 15 
percent,” (possible under former law, where 
child rape was indistinguishable from aggra- 
vated rape). Thus, the ultra vires provisions for 
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sentence reduction credits in the promulgated 
child rape convictions voided the judgments, 
petitioner demonstrated a basis for issuance of 
the writ of habeas corpus, and the matter was 
remanded for new proceedings to ensure that 
petitioner was advised of a factual basis for any 
guilty pleas. Coleman v. Morgan, 159 S.W.3d 
887, 2004 Tenn. Crim. App. LEXIS 695 (Tenn. 
Crim. App. 2004), appeal denied, — S.W.3d —, 
2004 Tenn. LEXIS 1182 (Tenn. Dec. 20, 2004). 

Supreme court granted inmate’s petition for 
writ of habeas corpus because the inmate’s 
sentence was illegal and void; the inmate en- 
tered a guilty plea to child rape, and he could 
not be granted early release; the sentence was 
required to be served day by day. Smith v. 
Lewis, 202 S.W.3d 124, 2006 Tenn. LEXIS 837 
(Tenn. 2006). 

Inmate qualified as a multiple rapist where 
he was convicted of two counts of aggravated 
rape and he had an additional prior rape con- 
viction; however, the inmate’s classification as 
a multiple rapist for the attempted aggravated 
rape sentence and aggravated sexual battery 
were in direct contravention of T.C.A. § 39-13- 
523(a)(2) because it expressly incorporated ag- 
gravated rape and rape only; therefore, the 
classification as a multiple rapist was inappli- 
cable to the offenses of attempted aggravated 
rape or aggravated sexual battery. Thurmond v. 
Carlton, 202 S.W.3d 131, 2006 Tenn. Crim. App. 
LEXIS 311 (Tenn. Crim. App. Apr. 4, 2006), 
appeal denied, Thurmond v. State, — S.W.3d 
—, 2006 Tenn. LEXIS 798 (Tenn. Aug. 28, 
2006). 

Where defendant’s four judgment orders des- 
ignated him as a Multiple 35 percent Range 2 
offender, not a Multiple Rapist, defendant’s 
sentences on four aggravated rape convictions, 
were illegal and void. Pursuant to T.C.A. § 39- 
13-523(b), (c), defendant’s convictions of mul- 
tiple counts of aggravated rape rendered him 
ineligible for early release on parole. The Mul- 
tiple Rapist classification was mandatory 
rather than discretionary. Thus, defendant’s 
four judgment orders did not correctly reflect 
his statutorily-required sentencing status, and 
the error was not clerical. Cantrell v. Easter- 
ling, 346 S.W.3d 445, 2011 Tenn. LEXIS 746 
(Tenn. Aug. 1, 2011). 


39-13-524. Sentence of community supervision for life. 


(a) In addition to the punishment authorized by the specific statute prohib- 
iting the conduct, a person shall receive a sentence of community supervision 


for life who, on or after: 


(1) July 1, 1996, commits a violation of § 39-13-502, § 39-13-5038, § 39- 


13-504, or § 39-13-522; 


(2) July 1, 2010, commits a violation of § 39-13-531; or 
(3) The applicable date as provided in subdivision (a)(1) or (a)(2) attempts 
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to commit a violation of any of the sections enumerated in subdivision (a)(1) 
or (a)(2). 
(b) The judgment of conviction for all persons to whom subsection (a) applies 
shall include that the person is sentenced to community supervision for life. 
(c) The sentence of community supervision for life shall commence immedi- 
ately upon the expiration of the term of imprisonment imposed upon the 
person by the court or upon the person’s release from regular parole supervi- 
sion, whichever first occurs. 
(d)(1) A person on community supervision shall be under the jurisdiction, 
supervision and control of the department of correction in the same manner 
as a person under parole supervision. The department is authorized on an 
individual basis to establish such conditions of community supervision as 
are necessary to protect the public from the person’s committing a new sex 
offense, as well as promoting the rehabilitation of the person. 

(2) The department is authorized to impose and enforce a supervision and 
rehabilitation fee upon a person on community supervision similar to the fee 
imposed by § 40-28-201. To the extent possible, the department shall set the 
fee in an amount that will substantially defray the cost of the community 
supervision program. The department shall also establish a fee waiver 
procedure for hardship cases and indigency. 


Cross-References. 

Criminal attempt, § 39-12-101. 

Criminal Sentencing Reform Act, title 40, ch. 
35. 


History. 
Acts 1996, ch. 972, § 1; 1998, ch. 1049, § 11; 
2010, ch. 646, § 1; 2012, ch. 727, § 5. 


Compiler’s Notes. 


Acts 1996, ch. 972, § 4 provided that the 
provisions of that act shall apply to all persons 
committing applicable sex offenses on or after 
July 1, 1996. 

For the preamble to the act concerning trans- 
fers of certain functions relating to probation 
and parole services and the community correc- 
tion grant program from the board of probation 
and parole to the department of correction, 
please refer to Acts 2012, ch. 727. 

Acts 2012, ch. 727, § 63 provided that the 
implementation of the act, which amended sub- 
section (d), shall be fully accomplished on or 
before January 1, 2013. 


Law Reviews. 

Crime & Punishment: Preventing Ineffective 
Assistance of Counsel: Advice Regarding Plea 
Offers (Wade V. Davies), 49 Tenn. B.J. 28 
(2013). 


Attorney General Opinions. 

The proper court for prosecution of a knowing 
violation of a condition of community supervi- 
sion is the court with criminal jurisdiction in 
the county where the violation occurred, OAG 
03-126 (9/29/03). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

In General. 

. Authority and Jurisdiction. 
. Guilty Plea. 

. Illegal Sentence. 

. Miscellaneous. 


. Constitutionality. 

Statutes governing community supervision 
for life did not violate the ex post facto clause 
because plaintiff sex offender was on notice 
that the supervising agency could establish 
individualized or specialized conditions of su- 


pervision to protect the public from him and to 
promote his rehabilitation; the conditions of his 
supervision were not fixed at the time he com- 
mitted his last offense or somehow limited to 
those then-imposed on regular parolees; and 
the Sex Offender Directives did not inflict 
greater punishment than the law allowed when 
the crimes were committed as plaintiff was 
sentenced to community supervision for life 
with individualized conditions, and he re- 
mained under supervision for life with indi- 
vidualized conditions. Nunn v. Tenn. Dep’t of 
Corr., — S.W.3d —, 2017 Tenn. App. LEXIS 706 
(Tenn. Ct. App. Oct. 23, 2017). 
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Statutes governing community supervision 
for life were not unconstitutionally vague as 
plaintiff sex offender was subject to the Sex 
Offender Directives and any specialized condi- 
tions imposed by his supervising officer; he had 
been made aware of the individualized condi- 
tions imposed on him by each supervising offi- 
cer and had not been charged with violating 
any condition of his community supervision due 
to any inadvertent violation; over the years, he 
had received sufficient notice of his individual- 
ized conditions and what the statutes required 
of him; and the statutes did not authorize 
arbitrary and discriminatory enforcement. 
Nunn v. Tenn. Dep’t of Corr., —S.W.3d —, 2017 
Tenn. App. LEXIS 706 (Tenn. Ct. App. Oct. 23, 
2017). 


2. In General. 

Ward v. State, which states that trial courts 
have an affirmative duty, before accepting a 
guilty plea to a crime carrying a mandatory 
sentence of community supervision for life, to 
inform the defendant of the consequence of 
lifetime supervision, is not retroactive for pur- 
poses of tolling the post-conviction statute of 
limitations. Bush v. State, 428 S.W.3d 1, 2014 
Tenn. LEXIS 16 (Tenn. Jan. 28, 2014). 


3. Authority and Jurisdiction. 

Tennessee Claims Commission properly dis- 
missed a father’s complaint for negligent care, 
custody, and control of persons under T.C.A. 
§ 9-8-307(a)(1)(E) because the claim was for 
negligent deprivation of statutory rights based 
upon the failure to adhere to T.C.A. § 39-13- 
524, which did not confer a private right of 
action; the claim was predicated upon the al- 
leged failure of the Tennessee Department of 
Correction to ensure compliance with § 39-13- 
524. Hale v. State, — S.W.3d —, 2017 Tenn. 
App. LEXIS 73 (Tenn. Ct. App. Feb. 2, 2017). 


4, Guilty Plea. 

Mandatory sentence of lifetime supervision 
imposed in addition to other statutorily autho- 
rized punishment is a direct and punitive con- 
sequence of a plea of guilty to the crimes 
enumerated in T.C.A. § 39-13-524(a); conse- 
quently, trial courts have an affirmative duty to 
ensure that a defendant is informed and aware 
of the lifetime supervision requirement prior to 
accepting a guilty plea. Ward v. State, 315 
S.W.3d 461, 2010 Tenn. LEXIS 635 (Tenn. July 
7, 2010). 
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Denial of defendant’s motion to withdraw his 
guilty plea was inappropriate pursuant to 
T.C.A. § 39-13-524(a) because the trial court 
failed to warn defendant of the mandatory 
nature of lifetime community supervision and 
the state was unable to establish that the error 
was harmless beyond a reasonable doubt. State 
v. Nagele, 353 S.W.3d 112, 2011 Tenn. LEXIS 
762 (Tenn. Aug. 25, 2011). 

Prisoner’s case did not warrant due process 
tolling of the post-conviction statute of limita- 
tions because he did not diligently pursue his 
rights when did not file his petition in the 
intervening years after his discovery of the 
undisclosed sentence. Bush v. State, 428 S.W.3d 
1, 2014 Tenn. LEXIS 16 (Tenn. Jan. 28, 2014). 


5. Illegal Sentence. 

Post-conviction court properly found that pe- 
titioner’s sentence was facially valid and thus, 
the rule did not apply, because community 
supervision for life was required for the peti- 
tioner’s conviction; accordingly, petitioner 
failed to state a colorable claim for relief. Harris 
v. State, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 568 (Tenn. Crim. App. Aug. 4, 2016). 

Defendant’s rape sentence was not illegal 
because (1) the sentence was statutorily autho- 
rized, and (2) a failure to advise defendant of 
the consequences of lifetime community super- 
vision before pleading guilty did not make the 
sentence illegal, as this was a new constitu- 
tional rule that did not apply retroactively to 
defendant, and this was a constitutional chal- 
lenge to the voluntariness of defendant’s plea, 
to which Tenn. R. Crim. P. 36.1 did not apply. 
State v. Whitaker, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 650 (Tenn. Crim. App. Aug. 
31, 2016). 


6. Miscellaneous. 

Community supervision for life was a man- 
datory component of petitioner’s sentence, and 
the fact that subsequent judgments, meant to 
correct clerical errors, failed to indicate the 
lifetime supervision requirement did not ren- 
der the original judgment void or the sentence 
illegal; the original judgment was a valid final 
judgment, the statute of limitations for post- 
conviction relief began to run 30 days after its 
entry, and petitioner’s petition for post-convic- 
tion relief was barred by the one-year statute of 
limitations. Hartley v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 936 (Tenn. Crim. App. 
Dec. 15, 2016). 


39-13-525. Release from community supervision. 


(a) After a person sentenced to community supervision pursuant to § 39- 
13-524 has been on supervision for a period of fifteen (15) years, the person 
may petition the sentencing court for release from community supervision. 

(b) Upon receiving a petition, the court shall, at least thirty (380) days prior 
to a hearing on the petition, cause the office of the district attorney general 
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responsible for prosecuting the person to be notified of the person’s petition for 
release from supervision. Upon being notified, the district attorney general 
shall conduct a criminal history check on the person to determine if the person 
has been convicted of a criminal offense during the period of community 
supervision. The district attorney general shall report the results of the 
criminal history check to the court, together with any other comments the 
district attorney general may have concerning the person’s petition for release. 
The district attorney general may also appear and testify at the hearing, in lieu 
of, or in addition to, submitting written comments. 

(c) Between the date the petition is filed with the court and the date 
established by the court for a hearing on the petition, if the person is entitled 
to a hearing, the person shall be examined and evaluated by a psychiatrist or 
licensed psychologist with health service designation approved by the board. 
The cost of the examination and evaluation shall be the sole responsibility of 
the person petitioning for release from supervision. No hearing on the petition 
may be conducted until the person has been examined and evaluated in 
accordance with this subsection (c). 

(d)(1) If the report of the district attorney general indicates that the 

petitioner has been convicted of a criminal offense while under community 

supervision, the court shall deny the petition without conducting a hearing. 

(2) If the report of the district attorney general indicates that the 
petitioner has not been convicted of a criminal offense while under commu- 
nity supervision, the court shall conduct a hearing on the petition. At the 
hearing, the court shall call such witnesses, including the examining 
psychiatrist or licensed psychologist with health service designation or the 
prosecuting district attorney general, as the court deems necessary to reach 
an informed and just decision on whether the petitioner should be released 
from community supervision. The petitioner may offer such witnesses and 
other proof at the hearing as is relevant to the petition. 

(3) If a petition for release from supervision is denied by the court, the 
person may not file another such petition for a period of three (3) years. 


History. provisions of that act shall apply to all persons 
Acts 1996, ch. 972, § 1. committing applicable sex offenses on or after 
July 1, 1996. 


Compiler’s Notes. 
Acts 1996, ch. 972, § 4 provides that the 


39-13-526. Violations of community supervision — Venue for viola- 
tions. 


(a) It is an offense for a person to knowingly violate a condition of 
community supervision imposed upon the person pursuant to § 39-13-524. 

(b)(1) If the conduct that is a violation of a condition of community 
supervision does not constitute a criminal offense, the violation is a Class A 
misdemeanor. 

(2) If the conduct that is a violation of a condition of community supervi- 
sion also constitutes a criminal offense that is classified as a misdemeanor, 
the violation is a Class A misdemeanor. 
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(3) If the conduct that is a violation of a condition of community supervi- 
sion also constitutes a criminal offense that is classified as a felony, the 
violation is a Class E felony. 
(4) Each violation of a condition of community supervision constitutes a 
separate offense. 

(c) If the violation of community supervision involves the commission of a 
new offense, the sentence for a violation of this section shall be served 
consecutive to any sentence received for commission of the new offense. 

(d)(1) The venue for a violation of community supervision shall be in the 

county where the person was being supervised at the time of the violation 

and this venue shall include those persons placed on supervision in this state 


but who are being monitored in another state. 

(2) For purposes of prosecuting a violation of community supervision, the 
probation and parole officer assigned to the person may act as the affiant 
when seeking an affidavit of complaint against the person. 


History. 
Acts 1996, ch. 972, § 1; 2009, ch. 115, § 1. 


Compiler’s Notes. 

Acts 1996, ch. 972, § 4 provides that the 
provisions of that act shall apply to all persons 
committing applicable sex offenses on or after 
July 1, 1996. 


Cross-References. 

Criminal Sentencing Reform Act, title 40, ch. 
35. 

Culpability, title 39, ch. 11, part 3. 

Penalty for Class A misdemeanor, § 40-35- 
To, 

Penalty for Class E felony, § 40-35-111 


NOTES TO DECISIONS 


1. Constitutionality. 

Statutes governing community supervision 
for life were not unconstitutionally vague as 
plaintiff sex offender was subject to the Sex 
Offender Directives and any specialized condi- 
tions imposed by his supervising officer; he had 
been made aware of the individualized condi- 
tions imposed on him by each supervising offi- 
cer and had not been charged with violating 
any condition of his community supervision due 
to any inadvertent violation; over the years, he 
had received sufficient notice of his individual- 
ized conditions and what the statutes required 
of him; and the statutes did not authorize 
arbitrary and discriminatory enforcement. 
Nunn v. Tenn. Dep’t of Corr., — S.W.3d —, 2017 
Tenn. App. LEXIS 706 (Tenn. Ct. App. Oct. 23, 
2017). 

Statutes governing community supervision 


for life did not violate the ex post facto clause 
because plaintiff sex offender was on notice 
that the supervising agency could establish 
individualized or specialized conditions of su- 
pervision to protect the public from him and to 
promote his rehabilitation; the conditions of his 
supervision were not fixed at the time he com- 
mitted his last offense or somehow limited to 
those then-imposed on regular parolees; and 
the Sex Offender Directives did not inflict 
greater punishment than the law allowed when 
the crimes were committed as plaintiff was 
sentenced to community supervision for life 
with individualized conditions, and he re- 
mained under supervision for life with indi- 
vidualized conditions. Nunn vy. Tenn. Dep’t of 
Corr., — S.W.3d —, 2017 Tenn. App. LEXIS 706 
(Tenn. Ct. App. Oct. 23, 2017). 


39-13-527. Sexual battery by an authority figure. 


(a) Sexual battery by an authority figure is unlawful sexual contact with a 
victim by the defendant or the defendant by a victim accompanied by the 


following circumstances: 


(1) The victim was, at the time of the offense, thirteen (13) years of age or 
older but less then eighteen (18) years of age; or 

(2) The victim was, at the time of the offense, mentally defective, mentally 
incapacitated or physically helpless, regardless of age; and, 
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(3)(A) The defendant was at the time of the offense in a position of trust, 
or had supervisory or disciplinary power over the victim by virtue of the 
defendant’s legal, professional or occupational status and used the posi- 
tion of trust or power to accomplish the sexual contact; or 

(B) The defendant had, at the time of the offense, parental or custodial 
authority over the victim and used the authority to accomplish the sexual 


contact. 


(b) Sexual battery by an authority figure is a Class C felony. 


History. 
Acts 1997, ch. 256, § 1; 1998, ch. 1034, § 1; 
2005, ch. 478, § 1; 2006, ch. 897, § 1. 


Cross-References. 
Penalty for Class C felony, § 40-35-111. 


Rule Reference. 
This section is referred to in Rule 412 of the 
Tennessee Rules of Evidence. 


NOTES TO DECISIONS 


Analysis 


. Evidence Sufficient. 

. Sentencing. 

. Lesser Included Offenses. 
. Election of Offense. 

. Indictment. 

. Jury Instructions. 


. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of criminal attempt to commit 
sexual battery by an authority figure because 
defendant intended to commit a sexual battery 
upon the victim and he took substantial steps 
toward that end as he sent text messages to the 
victim telling her to change her clothes to make 
it easier for him to access her intimate parts; he 
sent text messages to the victim about what he 
intended to do; and he kissed her on the inside 
of her legs; and because defendant was an 
authority figure as he was responsible for dis- 
ciplining the victim and her brother while the 
mother was at work. State v. Thorpe, 463 
S.W.3d 851, 2015 Tenn. LEXIS 283 (Tenn. Apr. 
6, 2015). 

Defendant conceded that the evidence was 
sufficient to support his convictions of rape of a 
child, aggravated sexual battery, sexual battery 
by an authority figure, and incest, and the 
victim provided detailed testimony about all 
three of the offenses for which the State elected 
to prosecute, and her account of what trans- 
pired proved all elements of each offense. State 
v. Pilate, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 70 (Tenn. Crim. App. Jan. 29, 2016). 

Evidence was sufficient to support defen- 
dant’s convictions of incest, aggravated sexual 
battery, attempted rape, and sexual battery by 
an authority figure; the victim testified about 
the sexual abuse that occurred for years, and 
witness testimony corroborated events that 
gave credence to the victim’s claims, and cred- 
ibility was for the jury to determine. State v. 
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Whitehair, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 171 (Tenn. Crim. App. Mar. 8, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
741 (Tenn. Oct. 20, 2016). 

Evidence was sufficient to support defen- 
dant’s conviction of statutory rape by an au- 
thority figure and sexual battery by an author- 
ity figure where it showed that defendant 
engaged in unlawful sexual contact with the 
victim on three separate occasions when the 
victim was 15 years old and defendant was 31, 
he paid her after the incidents, and defendant 
was the pastor of the church the victim at- 
tended and used the church facilities for at 
least two of the incidents. State v. Berkley, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 368 
(Tenn. Crim. App. May 17, 2016). 

Evidence sufficiently established that defen- 
dant used his parental authority over the vic- 
tim to commit the offenses of rape, statutory 
rape by an authority figure, and sexual battery 
by an authority figure because defendant, the 
victim’s step-father, cultivated a close relation- 
ship with the victim after she moved into the 
home he shared with the victim’s mother; he 
was often alone with the victim and, by his own 
admission, he wanted to develop a bond with 
the victim over their shared interest in cheer- 
leading; and he testified that he wanted to try 
to control the situation a little bit and get the 
victim comfortable with him so that the victim 
would not tell her mother about the incident of 
his placing his mouth on the victim’s vagina. 
State v. Falcon, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 608 (Tenn. Crim. App. Aug. 17, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 952 (Tenn. Dec. 14, 2016). 

Evidence was sufficient to convict defendant, 
the victim’s step-father, of sexual battery by an 
authority figure as the evidence supported the 
jury’s finding of sexual contact because the 
victim testified that she awoke to find defen- 
dant on top of her; that defendant’s mouth was 
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on her vagina; and that he had her shorts and 
underwear pulled to the side of her vagina with 
his hand. State v. Falcon, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 608 (Tenn. Crim. App. 
Aug. 17, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 952 (Tenn. Dec. 14, 2016). 


2. Sentencing. 

In a case where defendant was convicted of 
rape, statutory rape by an authority figure, and 
sexual battery by an authority figure, defen- 
dant’s total effective sentence of 12 years’ in- 
carceration was not excessive because defen- 
dant had a previous history of criminal 
behavior, as evidenced by his admission of daily 
drug use both at trial and in the presentence 
report and by his offering perjured testimony; 
defendant violated a position of trust; the trial 
court found no mitigating factors; and the sen- 
tence was within the statutory ranges. State v. 
Falcon, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 608 (Tenn. Crim. App. Aug. 17, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
952 (Tenn. Dec. 14, 2016). 

Four-year sentences were within the statu- 
tory range and presumed reasonable because 
defendant was a Range I, Standard Offender 
and subject to a sentencing range of three to six 
years for the offenses of sexual battery by an 
authority figure and statutory rape by an au- 
thority figure, both Class C felonies; although 
the trial court erroneously applied the vulner- 
able victim enhancement factor, the sentences 
were supported by the record and consistent 
with the purposes and principles of sentencing. 
State v. Pompa, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 196 (Tenn. Crim. App. Mar. 15, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 453 (Tenn. July 28, 2017). 

Trial court did not err in imposing partial 
consecutive sentences because defendant’s con- 
victions satisfied at least one of the categories 
for consecutive sentencing; defendant was con- 
victed of four statutory offenses involving 
sexual abuse of his minor stepdaughter, and 
the aggravating circumstances surrounding the 
convictions clearly warranted consecutive sen- 
tencing because the victim testified at length 
about the physical and mental damage she 
suffered as a result of defendant’s actions. State 
v. Pompa, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 196 (Tenn. Crim. App. Mar. 15, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
453 (Tenn. July 28, 2017). 


3. Lesser Included Offenses. 

Because criminal attempt is available as a 
lesser-included offense of any charged offense 
in every case in which the charged offense has 
a requisite intent element, and in which the 
proof has fairly raised the completed offense, 
the trial court did not err by including the 
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attempt charge in its jury instruction in defen- 
dant’s case charging him with sexual battery by 
an authority figure as the offense had a requi- 
site intent element, and the proof fairly raised 
the issue of the charged offense. State v. 
Thorpe, 463 S.W.3d 851, 2015 Tenn. LEXIS 283 
(Tenn. Apr. 6, 2015). 


4, Election of Offense. 

In a case where defendant was convicted of 
all 37 counts of sexual battery by an authority 
figure, the omission of the modified unanimity 
instruction, informing the jury that it had to 
unanimously agree that defendant committed 
all the acts described by the victim in order to 
convict defendant, in a generic evidence case 
where election of a single specific incident was 
not possible was harmless because both victims 
testified that defendant made unlawful sexual 
contact with each of them and they described 
the type of sexual contact; both victims testified 
that the sexual contact occurred at least once 
during the time periods charged in the indict- 
ment; and the record showed that defendant 
committed all the acts described by the victims. 
State v. Qualls, 482 S.W.3d 1, 2016 Tenn. 
LEXIS 50 (Tenn. Jan. 28, 2016). 


5. Indictment. 

Defendant claimed that the State made an 
improper election in the sexual battery by an 
authority figure count because the State al- 
leged that he committed two discrete acts, but 
he was not entitled to plain error relief; the 
trial court properly instructed the jury that 
incest required sexual penetration, and that 
sexual battery by an authority figure required 
sexual contact, and the jury defendant guilty of 
sexual battery but not guilty of incest, and thus 
the jury understood the sexual act required for 
each crime. State v. Whitehair, — S.W.3d —, 
2016 Tenn. Crim. App. LEXIS 171 (Tenn. Crim. 
App. Mar. 8, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 741 (Tenn. Oct. 20, 2016). 


6. Jury Instructions. 

In a case where defendant was convicted of 
rape, statutory rape by an authority figure, and 
sexual battery by an authority figure, because 
the jury instructions provided by the trial court 
were a complete and accurate statement of the 
law, as it followed the language of the statute 
defining “sexual penetration” and the pattern 
jury instruction on the definition of cunnilin- 
gus, and defendant’s requested jury instruction 
was not an accurate statement of law, the trial 
court did not err by refusing to provide defen- 
dant’s requested jury instruction. State v. Fal- 
con, —S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
608 (Tenn. Crim. App. Aug. 17, 2016), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 952 
(Tenn. Dec. 14, 2016). 
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39-13-528. Offense of solicitation of a minor. 


(a) It is an offense for a person eighteen (18) years of age or older, by means 
of oral, written or electronic communication, electronic mail or internet 
services, directly or through another, to intentionally command, request, hire, 
persuade, invite or attempt to induce a person whom the person making the 
solicitation knows, or should know, is less than eighteen (18) years of age, or 
solicits a law enforcement officer posing as a minor, and whom the person 
making the solicitation reasonably believes to be less than eighteen (18) years 
of age, to engage in conduct that, if completed, would constitute a violation by 
the soliciting adult of one (1) or more of the following offenses: 

(1) Rape of a child, pursuant to § 39-13-522; 

(2) Aggravated rape, pursuant to § 39-13-502; 

(3) Rape, pursuant to § 39-13-5083; 

(4) Aggravated sexual battery, pursuant to § 39-13-504; 

(5) Sexual battery by an authority figure, pursuant to § 39-13-527; 

(6) Sexual battery, pursuant to § 39-13-5085; 

(7) Statutory rape, pursuant to § 39-13-506; 

(8) Especially aggravated sexual exploitation of a minor, pursuant to 

§ 39-17-1005; 

(9) Sexual activity involving a minor, pursuant to § 39-13-529; 

(10) Trafficking for commercial sex acts, pursuant to § 39-13-309; 

(11) Patronizing prostitution, pursuant to § 39-13-514; 

(12) Promoting prostitution, pursuant to § 39-13-515; or 

(13) Aggravated sexual exploitation of a minor, pursuant to § 39-17-1004. 

(b) It is no defense that the solicitation was unsuccessful, that the conduct 
solicited was not engaged in, or that the law enforcement officer could not 
engage in the solicited offense. It is no defense that the minor solicited was 
unaware of the criminal nature of the conduct solicited. 

(c) Aviolation of this section shall constitute an offense one (1) classification 
lower than the most serious crime solicited, unless the offense solicited was a 
Class E felony, in which case the offense shall be a Class A misdemeanor. 

(d) A person is subject to prosecution in this state under this section for any 
conduct that originates in this state, or for any conduct that originates by a 
person located outside this state, where the person solicited the conduct of a 
minor located in this state, or solicited a law enforcement officer posing as a 
minor located within this state. 


History. Ltd. 
Acts 1998, ch. 1007, § 1; 2000, ch. 944, § 1; Penalty for Class E felony, § 40-35-111. 
2005, ch. 496, § 5; 20138, ch. 436, § 1. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 


NOTES TO DECISIONS 


4, Sentencing. weighed the required factors, and recited the 

Trial court did not abuse its discretion in relevant factors; the trial court explained on 
refusing judicial diversion because it consid- the record why it denied defendant’s request for 
ered the sentencing law and principles, judicial diversion and why the circumstances of 
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the offense, statutory rape and solicitation of a 
minor, outweighed the other factors and con- 
cluded judicial diversion would not serve the 
interests of the public or defendant. State v. 
Hodges, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 644 (Tenn. Crim. App. July 20, 2017). 
In sentencing defendant for statutory rape 
and solicitation of a minor, the trial court 
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defendant abused a position of public or private 
trust because the victim wasva friend of defen- 
dant’s son, and defendant’s first sexual encoun- 
ter with the victim occurred while the victim 
was in her care while at her home visiting her 
son. State v. Hodges, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 644 (Tenn. Crim. App. July 
20, 2017). 


properly applied the enhancement fact that 


39-13-529. Offense of soliciting sexual exploitation of a minor — Ex- 
ploitation of a minor by electronic means. 


(a) It is an offense for a person eighteen (18) years of age or older, by means 
of oral, written or electronic communication, electronic mail or internet 
service, including webcam communications, directly or through another, to 
intentionally command, hire, persuade, induce or cause a minor to engage in 
simulated sexual activity that is patently offensive or in sexual activity, where 
such simulated sexual activity or sexual activity is observed by that person or 
by another. 

(b) It is unlawful for any person eighteen (18) years of age or older, directly 
or by means of electronic communication, electronic mail or internet service, 
including webcam communications, to intentionally: 

(1) Engage in simulated sexual activity that is patently offensive or in 
sexual activity for the purpose of having the minor view the simulated 
sexual activity or sexual activity, including circumstances where the minor 
is in the presence of the person, or where the minor views such activity via 
electronic communication, including electronic mail, internet service and 
webcam communications; 

(2) Display to a minor, or expose a minor to, any material containing 
simulated sexual activity that is patently offensive or sexual activity if the 
purpose of the display can reasonably be construed as being for the sexual 
arousal or gratification of the minor or the person displaying the material; or 

(3) Display to a law enforcement officer posing as a minor, and whom the 
person making the display reasonably believes to be less than eighteen (18) 
years of age, any material containing simulated sexual activity that is 
patently offensive or sexual activity, if the purpose of the display can 
reasonably be construed as being for the sexual arousal or gratification of the 
intended minor or the person displaying the material. 

(4)(A) Except as provided in subdivision (b)(4)(B), it is an exception to the 

application of this subsection (b) that the victim is at least fifteen (15) but 

less than eighteen (18) years of age and the defendant is no more than four 

(4) years older than the victim. 

(B) Subdivision (b)(4)(A) shall not apply or be an exception to the 
application of this subsection (b), if the defendant intentionally com- 
manded, hired, induced or caused the victim to violate this subsection (b). 

(c) A person is subject to prosecution in this state under this section for any 
conduct that originates in this state, or for any conduct that originates by a 
person located outside this state, where the conduct involved a minor located 
in this state or the solicitation of a law enforcement officer posing as a minor 
located in this state. 
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(d) As used in this section: 

(1) “Community” means the judicial district, as defined by § 16-2-506, in 
which a violation is alleged to have occurred; 

(2) “Material” means: 

(A) Any picture, drawing, photograph, undeveloped film or film nega- 
tive, motion picture film, videocassette tape or other pictorial representa- 
tion; 

(B) Any statue, figure, theatrical production or electrical reproduction; 

(C) Any image stored on a computer hard drive, a computer disk of any 
type, or any other medium designed to store information for later 
retrieval; or 

(D) Any image transmitted to a computer or other electronic media or 
video screen, by telephone line, cable, satellite transmission, or other 
method that is capable of further transmission, manipulation, storage or 
accessing, even if not stored or saved at the time of transmission; 

(3) “Patently offensive” means that which goes substantially beyond 
customary limits of candor in describing or representing such matters; and 

(4) “Sexual activity” means any of the following acts: 

(A) Vaginal, anal or oral intercourse, whether done with another person 
or an animal; 

(B) Masturbation, whether done alone or with another human or an 
animal; 

(C) Patently offensive, as determined by contemporary community 
standards, physical contact with or touching of a person’s clothed or 
unclothed genitals, pubic area, buttocks or breasts in an act of apparent 
sexual stimulation or sexual abuse; 

(D) Sadomasochistic abuse, including flagellation, torture, physical 
restraint, domination or subordination by or upon a person for the purpose 
of sexual gratification of any person; 

(E) The insertion of any part of a person’s body or of any object into 
another person’s anus or vagina, except when done as part of a recognized 
medical procedure by a licensed professional; 

(F) Patently offensive, as determined by contemporary community 
standards, conduct, representations, depictions or descriptions of excre- 
tory functions; or 

(G) Lascivious exhibition of the female breast or the genitals, buttocks, 
anus or pubic or rectal area of any person. 

(e)(1) A violation of subsection (a) is a Class B felony. 

(2) A violation of subsection (b) is a Class E felony; provided, that, if the 
minor is less than thirteen (13) years of age, the violation is a Class C felony. 
(f) It shall not be a defense to a violation of this section that a minor victim 

of the offense consented to the conduct that constituted the offense. 


History. Cross-References. 
Acts 2005, ch. 496, § 6; 2011, ch. 398, § 1; Culpability, title 39, ch. 11, part 3. 
2012, cho gse, os. 1.232012) ch, 876, $.1:'2013; Obscenity, title 39, ch. 17, part 9. 
ch. 337, § 2; 2013, ch. 350, § 1; 2013, ch. 416, Penalties for Class B, C, and E felonies, 
SZ, § 40-35-111. 
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NOTES TO DECISIONS 


Analysis 


. Sufficiency of Evidence. 
. Double Jeopardy. 
. Mens Rea. 


= Whe 


. Sufficiency of Evidence. 

Testimony of all five victims identifying de- 
fendant at trial was sufficient to sustain defen- 
dant’s convictions. State v. Frederick, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 377 (Tenn. 
Crim. App. May 15, 2017). 


2. Double Jeopardy. 

Although the especially aggravated sexual 
exploitation of a minor convictions required the 
State to establish that defendant persuaded or 
encouraged the victim to take sexually explicit 
photographs of herself, no such proof was re- 
quired for the sexual exploitation of a minor by 


" 


electronic means conviction. The offenses con- 
tain different elements, and therefore, convic- 
tions for both offenses did not violate principles 
of double jeopardy. State v. Jernigan, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 197 (Tenn. 
Crim. App. Mar. 15, 2017). 


3. Mens Rea. 

While the indictment erroneous stated that 
sexual exploitation of a minor required a know- 
ing mens rea rather than an intentional one, 
the jury was correctly instructed on the inten- 
tional requirements in T.C.A. § 39-13- 
529(b)(1), and thus, the trial court properly 
denied defendant’s motion for arrest of judg- 
ment. State v. Frederick, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 377 (Tenn. Crim. App. 
May 15, 2017). 


39-13-530. Forfeiture of any conveyance or real or personal property 
used in a sexual offense committed against minors — Child 
abuse fund. 


(a)(1) Any conveyance or real or personal property used in the commission 

of an offense under this part, is subject to judicial forfeiture under chapter 

11, part 7 of this title; provided, however, that the offense is committed 

against a person under eighteen (18) years of age and was committed on or 

after July 1, 2006. 

(2) Any conveyance or personal property used in the commission of a 
violation of § 40-39-211 committed on or after July 1, 2012, by a sexual 
offender or violent sex offender, as defined in § 40-39-202, whose victim was 
a minor, is, upon conviction, subject to judicial forfeiture as provided in 
chapter 11, part 7 of this title. 

(b) The proceeds from all forfeitures made pursuant to this section shall be 
transmitted to the general fund, where there is established a general fund 
reserve to be allocated through the general appropriations act, which shall be 
known as the child abuse fund. Moneys from the fund shall be expended to 
fund activities authorized by this section. Any revenues deposited in this 
reserve shall remain in the reserve until expended for purposes consistent with 
this section, and shall not revert to the general fund at the end of the fiscal 
year. Any excess revenues or interest earned by the revenues shall not revert 
at the end of the fiscal year, but shall remain available for appropriation in 
subsequent fiscal years. Any appropriation from the reserve shall not revert to 
the general fund at the end of the fiscal year, but shall remain available for 
expenditure in subsequent fiscal years. 

(c) The general assembly shall appropriate, through the general appropria- 
tions act, fifty percent (50%) of the moneys from the child abuse fund to the 
department of finance and administration for the child advocacy center fund to 
be used for child advocacy centers. The appropriations shall be specifically 
earmarked for the purposes set out in subsection (d). 

(d) All moneys appropriated from the child advocacy center fund shall be 
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used exclusively by the department to provide grants to child advocacy centers 
that are incorporated as a not-for-profit organization, are tax-exempt under 
§ 501 of the Internal Revenue Code, and that have provided child advocacy 
services for at least six (6) months prior to the application for funds under this 
subsection (d). The commissioner of finance and administration shall promul- 
gate rules and regulations in accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5, for the distribution and use of 
the grant funds provided by it. The grants shall be for the purpose of providing 
funding for the continuation of existing programs and services, the creation of 
new programs and services and the training of personnel in child advocacy 
centers. 

(e) The general assembly shall appropriate, through the general appropria- 
tions act, twenty-five percent (25%) of the moneys from the child abuse fund to 
the department of finance and administration for the court appointed special 
advocate (CASA) fund. The appropriations shall be specifically earmarked for 
the purposes set out in subsection (f). 

(f) All moneys appropriated from the CASA fund shall be used exclusively by 
the department to provide grants to CASA programs that are incorporated as 
a not-for-profit organization, are tax-exempt under § 501 of the Internal 
Revenue Code and that have provided CASA services for at least six (6) months 
prior to the application for funds under this subsection (f). The commissioner 
of finance and administration shall promulgate rules and regulations in 
accordance with the Uniform Administrative Procedures Act for the distribu- 
tion and use of the grant funds provided by it. The grants shall be for the 
purpose of providing funding for the continuation of existing programs and 
services, the creation of new programs and services and the training of 
personnel and volunteers in CASA programs. 

(g) The general assembly shall appropriate, through the general appropria- 
tions act, twenty-five percent (25%) of the moneys from the child abuse fund to 
the department of finance and administration for the child abuse prevention 
fund. The appropriations shall be specifically earmarked for the purposes set 
out in subsection (h). 

(h) All moneys appropriated from the child abuse prevention fund shall be 
used exclusively by the department to provide a grant to Prevent Child Abuse 
Tennessee; provided, that it is incorporated as a not-for-profit organization, is 
tax-exempt under § 501 of the Internal Revenue Code (26 U.S.C. § 501), and 
that it has provided child abuse prevention services for at least six (6) months 
prior to the application for funds under this subsection (h). The commissioner 
of finance and administration shall promulgate rules and regulations in 
accordance with the Uniform Administrative Procedures Act for the distribu- 
tion and use of the grant funds provided by it. The grants shall be for the 
purpose of providing funding for the continuation of existing programs and 
services, the creation of new programs and services and the training of 
personnel to plan and carry out a comprehensive statewide child abuse 
prevention program that includes emphasis on primary and secondary preven- 
tion strategies and includes evaluation strategies to assess the effectiveness of 
prevention activities. 

(i) All recipients of funding from the child abuse fund and its subsidiary 
funds, the child advocacy centers fund, the CASA fund and the child abuse 
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prevention fund, shall collaborate with each other and also with the depart- 
ment of children’s services, the department of children’s services’ child abuse 
prevention advisory committee, the child sexual abuse task force established 
by § 37-1-603(b)(1), the commission on children and youth, the governor’s 
office of children’s care coordination, and other appropriate state and local 
service providers in the planning and implementation of multi-disciplinary, 
multi-agency approaches to address child abuse, including primary, secondary 
and tertiary child abuse prevention, investigation and intervention in child 
abuse cases, and needed treatment and timely permanency for victims of child 
abuse. 

(j) All recipients of funding from the child abuse fund and its subsidiary 
funds, the child advocacy centers fund, the CASA fund and the child abuse 
prevention fund, shall report annually to the health and welfare committee of 
the senate and the civil justice committee of the house of representatives, the 
judiciary committee of the senate, and the fiscal review committee, regarding 
their use of child abuse fund moneys, their collaborative efforts to address the 
spectrum of child abuse issues, and their recommendations for additional 
improvements in the child abuse prevention and response system in Tennes- 


see. 


History. 
Acts 2006, ch. 960, § 1; 2011, ch. 410, § 3(cc); 
2012, ‘ch. 882,'8§ 1, 2:'2013, ch. 236, § 23. 


Compiler’s Notes. 

Acts 2006, ch. 960, § 6 provided that this 
section applies to offenses committed on or 
after July 1, 2006. 

For the Preamble to the act concerning the 


prohibition against establishment of a special 
committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 

Acts 2012, ch. 882, § 3, which amended sub- 
sections (a) and (b), provided that the act shall 
apply to any applicable offense committed on or 
after July 1, 2012. 


39-13-531. Aggravated rape of a child. 


(a) Aggravated rape of a child is the unlawful sexual penetration of a victim 
by the defendant or the defendant by a victim, if the victim is three (3) years 


of age or less. 


(b) Aggravated rape of a child is a Class A felony and shall be sentenced 
within Range III, as set forth in title 40, chapter 35. 


History. 
Acts 2006, ch. 890, § 23. 


Compiler’s Notes. 

Acts 2006, ch. 890, § 1 provided that: “The 
provisions of this act, even though not codified 
together, may collectively be known as the 
‘Child Protection Act of 2006’.” 


Cross-References. 
Penalty for Class A felony, § 40-35-111. 


Law Reviews. 

“Let’s Talk About Sexting, Baby”: A Mens 
Rea-Centered Approach to the Sexting Issue in 
Tennessee (Emily Long), 42 U. Mem. L. Rev. 
1139 (2012). 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Testimony from the victim’s mother that the 
victim was one week shy of two years and nine 
months when the rape occurred, in addition to 
evidence that the rape occurred, was sufficient 
to support defendant’s conviction for aggra- 


vated rape of a child. State v. Bolden, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 428 (Tenn. 
Crim. App. May 23, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 688 (Tenn. Oct. 3, 
2017). 
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39-13-532. Statutory rape by an authority figure. 


(a) Statutory rape by an authority figure is the unlawful sexual penetration 
of a victim by the defendant or of the defendant by the victim when: 
(1) The victim is at least thirteen (13) but less than eighteen (18) years of 


age, 


(2) The defendant is at least four (4) years older than the victim; and 
(3)(A) The defendant was, at the time of the offense, in a position of trust, 
or had supervisory or disciplinary power over the victim by virtue of the 
defendant’s legal, professional, or occupational status and used the 
position of trust or power to accomplish the sexual penetration; or 

(B) The defendant had, at the time of the offense, parental or custodial 
authority over the victim by virtue of the defendant’s legal, professional, or 
occupational status and used the position to accomplish the sexual 


penetration. 


(b) Statutory rape by an authority figure is a Class B felony. 
(c) No person who is found guilty of or pleads guilty to the offense shall be 
eligible for probation pursuant to § 40-35-303 or judicial diversion pursuant to 


§ 40-35- 313. 


History. 
Acts 2006, ch. 973, § 1; 2016, ch. 1086, § 1. 


Cross-References. 
Penalty for Class B felony, § 40-35-111. 


NOTES TO DECISIONS 


Analysis 


1. Sufficiency of Evidence. 
2. Sentencing. 
3. Jury Instructions. 


1. Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dant’s conviction of statutory rape by an au- 
thority figure and sexual battery by an author- 
ity figure where it showed that defendant 
engaged in unlawful sexual contact with the 
victim on three separate occasions when the 
victim was 15 years old and defendant was 31, 
he paid her after the incidents, and defendant 
was the pastor of the church the victim at- 
tended and used the church facilities for at 
least two of the incidents. State v. Berkley, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 368 
(Tenn. Crim. App. May 17, 2016). 

Evidence sufficiently established that defen- 
dant used his parental authority over the vic- 
tim to commit the offenses of rape, statutory 
rape by an authority figure, and sexual battery 
by an authority figure because defendant, the 
victim’s step-father, cultivated a close relation- 
ship with the victim after she moved into the 
home he shared with the victim’s mother; he 
was often alone with the victim and, by his own 
admission, he wanted to develop a bond with 
the victim over their shared interest in cheer- 
leading; and he testified that he wanted to try 
to control the situation a little bit and get the 


victim comfortable with him so that the victim 
would not tell her mother about the incident of 
his placing his mouth on the victim’s vagina. 
State v. Falcon, — $.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 608 (Tenn. Crim. App. Aug. 17, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 952 (Tenn. Dec. 14, 2016). 

Evidence was sufficient to convict defendant, 
the victim’s step-father, of rape and statutory 
rape by an authority figure as the State estab- 
lished the element of penetration because the 
victim testified that defendant’s mouth was on 
her vagina; and cunnilingus was defined as a 
sex act accomplished by placing the mouth or 
tongue in the vagina of another where there 
was any intrusion, however slight. State v. 
Falcon, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 608 (Tenn. Crim. App. Aug. 17, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
952 (Tenn. Dec. 14, 2016). 


2. Sentencing. 

Trial court did not abuse its discretion in 
imposing partially consecutive sentences for an 
effective sentence of 106 years in connection 
with defendant’s plea of guilty to 59 counts of 
especially aggravated sexual exploitation of a 
minor, three counts of statutory rape by an 
authority figure, and one count of sexual exploi- 
tation of a minor; the trial court discussed all 
aggravating circumstances, including the 
abuse of trust, the long period of time the 
offenses went undetected, and the scope of the 
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abuse, plus defendant made unrepentant and 
flippant statements blaming the victim for his 
sexual abuse against her. State v. Perry, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 360 
(Tenn. Crim. App. May 18, 2016). 

In a case where defendant was convicted of 
rape, statutory rape by an authority figure, and 
sexual battery by an authority figure, defen- 
dant’s total effective sentence of 12 years’ in- 
carceration was not excessive because defen- 
dant had a previous history of criminal 
behavior, as evidenced by his admission of daily 
drug use both at trial and in the presentence 
report and by his offering perjured testimony; 
defendant violated a position of trust; the trial 
court found no mitigating factors; and the sen- 
tence was within the statutory ranges. State v. 
Falcon, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 608 (Tenn. Crim. App. Aug. 17, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
952 (Tenn. Dec. 14, 2016). 

Four-year sentences were within the statu- 
tory range and presumed reasonable because 
defendant was a Range I, Standard Offender 
and subject to a sentencing range of three to six 
years for the offenses of sexual battery by an 
authority figure and statutory rape by an au- 
thority figure, both Class C felonies; although 
the trial court erroneously applied the vulner- 
able victim enhancement factor, the sentences 
were supported by the record and consistent 
with the purposes and principles of sentencing. 
State v. Pompa, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 196 (Tenn. Crim. App. Mar. 15, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 453 (Tenn. July 28, 2017). 

Trial court did not err in imposing partial 
consecutive sentences because defendant’s con- 
victions satisfied at least one of the categories 
for consecutive sentencing; defendant was con- 
victed of four statutory offenses involving 
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sexual abuse of his minor stepdaughter, and 
the aggravating circumstances surrounding the 
convictions clearly warranted consecutive sen- 
tencing because the victim testified at length 
about the physical and mental damage she 
suffered as a result of defendant’s actions. State 
v. Pompa, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 196 (Tenn. Crim. App. Mar. 15, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
453 (Tenn. July 28, 2017). 

Trial court’s imposition of probation for a 
strictly non-probatable offense was in direct 
contravention of the statute, and thus, the trial 
court’s sentence, as pronounced at the sentenc- 
ing hearing, was illegal; however, the trial 
court properly corrected the illegal sentence 
with the judgment form because it re-assigned 
the consecutive probation sentence from the 
statutory rape conviction to the sexual battery 
conviction. State v. Pompa, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 196 (Tenn. Crim. App. 
Mar. 15, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 453 (Tenn. July 28, 2017). 


3. Jury Instructions. 

In a case where defendant was convicted of 
rape, statutory rape by an authority figure, and 
sexual battery by an authority figure, because 
the jury instructions provided by the trial court 
were a complete and accurate statement of the 
law, as it followed the language of the statute 
defining “sexual penetration” and the pattern 
jury instruction on the definition of cunnilin- 
gus, and defendant’s requested jury instruction 
was not an accurate statement of law, the trial 
court did not err by refusing to provide defen- 
dant’s requested jury instruction. State v. Fal- 
con, —S.W.3d —, 2016 Tenn. Crim. App. LEXIS 
608 (Tenn. Crim. App. Aug. 17, 2016), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 952 
(Tenn. Dec. 14, 2016). 


39-13-533. Offense of promoting travel for prostitution. 


(a) A person commits the offense of promoting travel for prostitution if the 
person sells or offers to sell travel services that the person knows to include 
travel for the purpose of engaging in what would be prostitution if occurring in 


the state. 


(b) “Travel services” means, but is not limited to, transportation by air, sea, 
road or rail, related ground transportation, hotel accommodations, or package 
tours, whether offered on a wholesale or retail basis. 

(c) Promoting travel for prostitution is a Class D felony. 

(d) Nothing in this section shall be construed to prohibit prosecution under 


any other law. 


History. 
Acts 2018, ch. 465, § 1. 


Cross-References. 
Penalty for Class D felony, § 40-35-110. 
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Law Reviews. islation to Address the Problem of Pimping, 68 
Filling the Gap: Refining Sex Trafficking Leg- Vand. L. Rev. 961 (2015). 
PART 6 


INVASION OF PRIVACY 


39-13-601. Wiretapping and electronic surveillance — Prohibited acts 
— Exceptions. 


(a)(1) Except as otherwise specifically provided in §§ 39-13-601 — 39-13- 
603 and title 40, chapter 6, part 3, a person commits an offense who: 

(A) Intentionally intercepts, endeavors to intercept, or procures any 
other person to intercept or endeavor to intercept, any wire, oral, or 
electronic communication; 

(B) Intentionally uses, endeavors to use, or procures any other person to 
use or endeavor to use any electronic, mechanical, or other device to 
intercept any oral communication when: 

(i) The device is affixed to, or otherwise transmits a signal through, a 
wire, cable, or other like connection used in wire communication; or 

(ii) The device transmits communications by radio, or interferes with 
the transmission of the communication; 

(C) Intentionally discloses, or endeavors to disclose, to any other person 
the contents of any wire, oral or electronic communication, knowing or 
having reason to know that the information was obtained through the 
interception of a wire, oral, or electronic communication in violation of this 
subsection (a); or 

(D) Intentionally uses, or endeavors to use, the contents of any wire, 
oral or electronic communication, knowing or having reason to know, that 
the information was obtained through the interception of a wire, oral or 
electronic communication in violation of this subsection (a). 

(2) A violation of subdivision (a)(1) shall be punished as provided in 

§ 39-13-602 and shall be subject to suit as provided in § 39-13-6038. 
(b)(1) It is lawful under §§ 39-13-601 — 39-13-6038 and title 40, chapter 6, 
part 3 for an officer, employee, or agent of a provider of wire or electronic 
communications service, or a telecommunications company, whose facilities 
are used in the transmission of a wire communication, to intercept, disclose 
or use that communication in the normal course of employment while 
engaged in any activity that is necessary to the rendition of service or to the 
protection of the rights or property of the provider of that service. Nothing in 
§§ 39-13-601 — 39-13-603 and title 40, chapter 6, part 3 shall be construed 
to prohibit a telecommunications or other company from engaging in service 
observing for the purpose of maintaining service quality standards for the 
benefit of consumers. 

(2) Notwithstanding any other law, providers of wire or electronic com- 
munications service, their officers, employees, or agents, landlords, custodi- 
ans, or other persons are authorized to provide information, facilities, or 
technical assistance to persons authorized by law to intercept wire, oral, or 
electronic communications, if the provider, its officers, employees, or agents, 
landlord, custodian or other specified person has been provided with a court 
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order signed by the authorizing judge of competent Sei gE that: 

(A) Directs the assistance; 

(B) Sets forth a period of time during which the provision of the 
information, facilities, or technical assistance is authorized; and 

(C) Specifies the information, facilities, or technical assistance 
required. 

(3) No provider of wire or electronic communications service, officer, 
employee, or agent thereof, or landlord, custodian or other specified person 
shall disclose the existence of any interception or surveillance or the device 
used to accomplish the interception or surveillance with respect to which the 
person has been furnished a court order, except as may otherwise be 
required by legal process, and then only after prior notification to the 
attorney general and reporter or to the district attorney general or any 
political subdivision of a district, as may be appropriate. Any such disclosure 
shall render the person liable for the civil damages provided for in § 39-13- 
603. No cause of action shall lie in any court against any provider of wire or 
electronic communications service, its officers, employees, or agents, land- 
lord, custodian, or other specified person for providing information, facilities, 
or assistance in accordance with the terms of a court order under §§ 39-13- 
601 — 39-13-6038 and title 40, chapter 6, part 3. 

(4) It is lawful under §§ 39-13-601 — 39-13-6083 and title 40, chapter 6, 
part 3 for a person acting under the color of law to intercept a wire, oral or 
electronic communication, where the person is a party to the communication 
or one of the parties to the communication has given prior consent to such 
interception. 

(5) It is lawful under §§ 39-13-601 — 39-13-603 and title 40, chapter 6, 
part 3 for a person not acting under color of law to intercept a wire, oral, or 
electronic communication, where the person is a party to the communication 
or where one of the parties to the communication has given prior consent to 
the interception, unless the communication is intercepted for the purpose of 
committing any criminal or tortious act in violation of the constitution or 
laws of this state. 

(6) It is unlawful to intercept any wire, oral, or electronic communication 
for the purpose of committing a criminal act. 

(7) Itis lawful, unless otherwise prohibited by state or federal law, for any 
person: 

(A) To intercept or access an electronic communication made through 
an electronic communication system that is configured so that the elec- 
tronic communication is readily accessible to the general public; 

(B) To intercept any radio communication that is transmitted by: 

(i) Any station for the use of the general public, or that relates to 
ships, aircraft, vehicles, or persons in distress; 

(ii) Any governmental, law enforcement, civil defense, private land 
mobile, or public safety communications system, including police and 
fire, readily accessible to the general public; 

(ii) Any station operating on an authorized frequency within the 
bands allocated to the amateur, citizens band, or general mobile radio 
services; or 
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(iv) Any marine or aeronautical communications system; 
(C) To intercept any wire or electronic communication, the transmission 
of which is causing harmful interference with any lawfully operating 
station or consumer electronic equipment, to the extent necessary to 
identify the source of such interference; or 
(D) For other users of the same frequency to intercept any radio 
communication made through a system that utilizes frequencies moni- 
tored by individuals engaged in the provision or the use of such system, if 
such communication is not scrambled or encrypted. 
(c)(1) Except as provided in subdivision (c)(2), a person or entity providing 
an electronic communication service to the public shall not intentionally 
divulge the contents of any communication, other than one to such person or 
entity, or an agent thereof, while in transmission on that service to any 
person or entity other than an addressee or intended recipient of such 
communication or an agent of such addressee or intended recipient. 

(2) A person or entity providing electronic communication service to the 
public may divulge the contents of any such communication: 

(A) As otherwise authorized in subdivisions (b)(1)-(3) or § 40-6-306; 

(B) With the lawful consent of the originator or any addressee or 
intended recipient of such communication; 

(C) To a person employed or authorized, or whose facilities are used, to 
forward such communication to its destination; or 

(D) That were inadvertently obtained by the service provider and which 
appear to pertain to the commission of a crime, if the divulgence is made 


to a law enforcement agency. 


(d) Notwithstanding any provision of this part to the contrary, this section 
shall not apply to a person who installs software on a computer the person 
owns if such software is intended solely to monitor and record the use of the 
internet by a minor child of whom such person is a parent or legal guardian. 


History. 
Acts 1994, ch. 964, § 4; 2011, ch. 460, § 1. 


Compiler’s Notes. 

Acts 1994, ch. 964, § 2 provides that §§ 39- 
13-601 — 39-13-603 are included in the “Wire- 
tapping and Electronic Surveillance Act of 
1994,” which also enacted title 40, chapter 6, 
part 3. 


Cross-References. 
Criminal attempt, § 39-12-101. 
Culpability, title 39, ch. 11, part 3. 
Legislative purpose, § 40-6-302. 
Penalty for violation, § 39-13-601. 


Wiretapping and electronic surveillance by 
law enforcement, warrants for, title 40, ch. 6, 
part 3. 


Law Reviews. 

Checked In: Decreasing Fourth Amendment 
Protection Against Real-time Geolocation Sur- 
veillance, 45 U. Mem. L. Rev. 561 (2015). 

Electronic Surveillance in Family Law, 50 
Tenn. B.J. 28 (2014). 

“Official” Explanation: Defining “Official Ca- 
pacity” and Related “Color of Office” Phrases in 
Bribery and Extortion Law (Steven J. Mulroy), 
38 U. Mem. L. Rev. 587 (2008). 


NOTES TO DECISIONS 


Analysis 


1. Statute of Limitations. 
2. Intercept. 
3. Stolen Communication. 


4, Damages. 


1. Statute of Limitations. 
This action brought under the federal Wire- 
tap Act and the Tennessee Wiretap Act was not 


39-13-602 


barred by the applicable limitations period be- 
cause plaintiff wrote defendant an email on 
August 27, 2007 that he believed defendant had 
been “trolling around” in his email after defen- 
dant confronted plaintiff about having dinner 
with a woman in Mississippi and plaintiff filed 
this action on June 6, 2009. Klumb v. Goan, 884 
F. Supp. 2d 644, 2012 U.S. Dist. LEXIS 100836 
(E.D. Tenn. July 19, 2012). 


2. Intercept. 

Unless an e-mail is actually acquired in its 
split second transmission over a computer net- 
work, it cannot be “intercepted” as that term is 
reasonably understood. Cardinal Health 414, 
Inc. v. Adams, 582 F. Supp. 2d 967, 2008 U.S. 
Dist. LEXIS 84713 (M.D. Tenn. Oct. 10, 2008). 

Plaintiff had proven that defendant violated 
the federal Wiretap Act and the Tennessee 
Wiretap Act because defendant intentionally 
and automatically intercepted emails sent to 
plaintiff through the internet and forwarded 
copies to herself through the internet when 
plaintiff opened those emails for the first time 
from the computer. Klumb v. Goan, 884 F. Supp. 
2d 644, 2012 U.S. Dist. LEXIS 100836 (E.D. 
Tenn. July 19, 2012). 

Trial court properly reversed the decision 
upholding a county airport authority’s termina- 
tion of a police sergeant’s employment, because 
the sergeant had the legal right without a 


39-13-602. Penalty for violations. 


A person who violates § 39-13-601(a) 


History. 
Acts 1994, ch. 964, § 10. 


Cross-References. 
Legislative purpose, § 40-6-302. 
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doctor’s consent to record her communication 
with the doctor during a clinical interview; the 
sergeant’s request to record the interview was 
consistent with her understanding from the 
letter of the authority’s general counsel that 
she did not have to waive any legal right during 
the fitness for duty evaluation. Small v. Mem- 
phis-Shelby Cnty. Airport Auth., — S.W.3d —, 
2016 Tenn. App. LEXIS 504 (Tenn. Ct. App. 
July 20, 2016), review denied and ordered not 
published, Small v. Memphis-Shelby Cnty. Air- 
port Auth., —S.W.3d —, 2016 Tenn. LEXIS 942 
(Tenn. Dec. 15, 2016). 


3. Stolen Communication. 

Satellite television provider could pursue 
claims against an individual for the purchase of 
an illegal descrambler, but a civil claim for 
violation of the criminal statute for possession 
of the device was dismissed for lack of a stolen 
communication. Directv, Inc. v. McCool, 339 F. 
Supp. 2d 1025, 2004 U.S. Dist. LEXIS 20870 
(M.D. Tenn. 2004). 


4, Damages. 

Court properly awarded plaintiff damages for 
defendant’s illegal wiretap where defendant 
admitted to the activity. Montgomery v. Mont- 
gomery, 181 S.W.3d 720, 2005 Tenn. App. 
LEXIS 151 (Tenn. Ct. App. 2005), appeal de- 
nied, — S.W3d —, 2005 Tenn. LEXIS 982 
(Tenn. Oct. 31, 2005). 


commits a Class D felony. 


Penalty for Class D felony, § 40-35-111. 
Wire and electronic surveillance definitions, 
§ 40-6-303. 


39-13-603. Civil actions — Injunctive relief — Damages — Defenses — 
Limitation of actions. 


(a) Except as provided in § 39-13-601(b)(4), any aggrieved person whose 
wire, oral or electronic communication is intentionally intercepted, disclosed, 
or used in violation of § 39-13-601 or title 40, chapter 6, part 3 may in a civil 
action recover from the person or entity that engaged in that violation the 
following relief: 

(1) The greater of: 

(A) The sum of the actual damages, including any damage to personal 
or business reputation or relationships, suffered by the plaintiff and any 
profits made by the violator as a result of the violation; or 

(B) Statutory damages of one hundred dollars ($100) a day for each day 
of violation or ten thousand dollars ($10,000), whichever is greater; 

(2) Punitive damages; and 
(3) A reasonable attorney’s fee and other litigation costs reasonably 
incurred. 
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(b) Any person whose wire, oral, or electronic communication is or is about 
to be intercepted, disclosed, or used in violation of § 39-13-601 or title 40, 
chapter 6, part 3 may seek to enjoin and restrain the violation and may in the 
same action seek damages as provided by subsection (a). 

(c) It is a complete defense against any civil or criminal action brought 
under § 39-13-601 or title 40, chapter 6, part 3 that there was good faith 
reliance on a court warrant or order, a grand jury subpoena, a legislative 
authorization, or a statutory authorization, or if there was a good faith 
determination that § 39-13-601(c) permitted the conduct complained of. 

(d) Acivil action under this section or title 40, chapter 6, part 3 may not be 
commenced later than two (2) years after the date upon which the claimant 


first discovered or had a reasonable opportunity to discover the violation. 


History. 
Acts 1994, ch. 964, § 11. 


Cross-References. 
Legislative purpose, § 40-6-302. 


Limitation of actions, title 28. 

Wiretapping and electronic surveillance by 
law enforcement, warrants for, title 40, ch. 6, 
part 3. 


NOTES TO DECISIONS 


Analysis 


1. Construction. 

2. Interception of Emails. 
3. Damages. 

1 


. Construction. 

Court in a wiretapping damages suit erred by 
awarding less than $10,000 in statutory dam- 
ages where the statute mandated that, if the 
court found liability, it did not have discretion 
to refuse an award of damages. Robinson v. 
Fulliton, 140 S.W.3d 312, 2003 Tenn. App. 
LEXIS 122 (Tenn. Ct. App. Feb. 14, 2003), 
review or rehearing denied, — S.W.3d —, 2003 
Tenn. LEXIS 790 (Tenn. Sept. 2, 2003). 


2. Interception of Emails. 

Plaintiff had proven that defendant violated 
the federal Wiretap Act and the Tennessee 
Wiretap Act because defendant intentionally 
and automatically intercepted emails sent to 
plaintiff through the internet and forwarded 
copies to herself through the internet when 
plaintiff opened those emails for the first time 
from the computer. Klumb v. Goan, 884 F. Supp. 
2d 644, 2012 U.S. Dist. LEXIS 100836 (E.D. 
Tenn. July 19, 2012). 


3. Damages. 

Court properly awarded plaintiff damages for 
defendant’s illegal wiretap where defendant 
admitted to the activity. Montgomery v. Mont- 
gomery, 181 S.W.3d 720, 2005 Tenn. App. 
LEXIS 151 (Tenn. Ct. App. 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 982 
(Tenn. Oct. 31, 2005). 


Where plaintiff had proven that defendant 
violated the federal Wiretap Act and the Ten- 
nessee Wiretap Act, plaintiff was awarded 
$10,000 in punitive damages because defen- 
dant engaged in a concerted scheme to gain 
advantage over plaintiff in a divorce by 1) 
tricking plaintiff into signing an altered pre- 
nuptial agreement with a provision that ren- 
dered the prenuptial agreement null and void 
in the event that plaintiff committed adultery, 
2) by secretly installing spyware on the com- 
puters regularly used by plaintiff, 3) by secretly 
intercepting at least three emails sent by a 
woman to plaintiff and altering them to look 
like the woman and plaintiff were having an 
affair, and 4) by intending to use the altered 
emails, the altered prenuptial agreement and 
the altered September 27, 2007 agreed order to 
obtain a significant amount of plaintiffs prop- 
erty to which she was not entitled in a divorce 
from plaintiff. Klumb v. Goan, 884 F. Supp. 2d 
644, 2012 U.S. Dist. LEXIS 100836 (E.D. Tenn. 
July 19, 2012). 

Where plaintiff had proven that defendant 
violated the federal Wiretap Act and the Ten- 
nessee Wiretap Act, plaintiff was entitled to the 
liquidated damages sum of $10,000 only once 
because given the “single sum” approach per 
100 days of violations, it was irrelevant that 
defendant installed the spyware twice, once on 
two different computers; defendant was still 
intercepting the same person’s email, and 
plaintiff had not proven that plaintiffs emails 
were intercepted on more than 100 days. 
Klumb vy. Goan, 884 F. Supp. 2d 644, 2012 U.S. 
Dist. LEXIS 100836 (E.D. Tenn. July 19, 2012). 
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39-13-604. Interception of cellular or cordless telephone transmis- 
sions. . 


(a) As used in this section, unless the context otherwise requires: 

(1) “Cellular radio telephone” means a wireless telephone authorized by 
the federal communications commission to operate in the frequency band- 
width reserved for cellular radio telephones; 

(2) “Communication” includes, but is not limited to, communications 
transmitted by voice, data, or image, including facsimile; 

(3) “Cordless telephone” means a two-way, low power communication 
system consisting of two (2) parts, a “base” unit that connects to the public 
switched telephone network and a handset or “remote” unit, that are 
connected by a radio link and authorized by the federal communications 
commission to operate in the frequency bandwidths reserved for cordless 
telephones; 

(4) “Disseminating,” as used in this section and § 39-13-605, means the 
playing or duplicating of the recording in a manner other than authorized in 
this part; and 

(5) “Party” means only those individuals who participate in a conversa- 
tion and whose presence as participants is known to all other participants. 
(b)(1) A person commits an offense who, without the consent of at least one 
(1) party to a communication, intentionally records or disseminates a 
communication transmitted between two (2) cellular radio telephones, a 
cellular radio telephone and a landline telephone, or a cordless telephone 
and a cellular radio telephone. 

(2) A person commits an offense who intentionally disseminates a com- 
munication transmitted between two (2) cordless telephones or a cordless 
telephone and a landline telephone, if such dissemination is not authorized 
by a court order. 

(c)(1) A violation of subsection (b) is a Class A misdemeanor. 

(2) A violation of subsection (b) is a Class E felony, if the defendant 
knowingly publishes, distributes or otherwise disseminates to another the 
intercepted or recorded communication. 

(d) This section does not apply to the following: 

(1) Any public utility or wireless communications provider engaged in the 
business of providing communications services and facilities, or to the 
officers, employees, or agents thereof, where the acts otherwise prohibited 
are for the purpose of construction, maintenance, conduct, technological 
research, or operation of the services and facilities of the public utility; 

(2) The use of any instrument, equipment, facility, or service furnished 
and used pursuant to the tariffs of the public utility; and 

(3) Any telephonic communication system used for communication exclu- 
sively within a state, county or municipal correctional facility. 

(e) The judge of a court of record having domestic relations jurisdiction may 
authorize any individual to intercept, record, disseminate and use communi- 
cations that would otherwise be prohibited by this section and § 39-13-605, 
upon an ex parte showing by the investigator that there is probable cause to 
believe that the health, safety and welfare of a minor are in jeopardy. 
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(f)(1) Alaw enforcement officer or other person with judicial purview, while 
in the course of the person’s employment, may record a protected commu- 
nication, where preservation and retention of the recorded communication 
are pertinent to a criminal investigation; provided, that the officer follows 

the procedure set out in this subsection (f). 

(2) When an officer or other authorized person records a protected 
communication, the officer or other authorized person shall label each 
recording with the following information: 

(A) The name of the officer or other authorized person making the 
recording; and 
(B) The date and time the recording is made. 

(3) Within forty-eight (48) hours of a law enforcement officer or other 
authorized person recording a protected communication, the officer or other 
authorized person shall apply to a judge authorized to issue a search 
warrant for an order authorizing continued recording and preservation and 
retention of the recordings already made. No dissemination or duplication of 
the recording shall be made prior to the receipt of a court order. 

(4) The officer or other authorized person shall certify to the judge in a 
written application under oath that the recording is pertinent to a criminal 
investigation, the nature of the offense under investigation, and the address, 
if known, of the location of the cordless or cellular telephone communication 
intercepted. 

(5) If the judge finds that the information contained in the officer’s or 
other authorized person’s written application complies with subdivision 
(f)(4), the judge shall issue a court order authorizing the preservation, 
retention or continued recording of protected communications. The order 
shall include the date and time of the recording, the nature of the crime 
under investigation, and the address, if known, of the location of the cordless 
or cellular telephone intercepted. An application and order under this 
section shall be sealed, unless otherwise ordered by the court. Custody of the 
sealed application and order shall be wherever the judge directs. 

(6) Ifno application for an order is made authorizing the preservation and 
retention of recorded protected communications within the forty-eight hour 
period, or if the officer or other authorized person does not comply with 
subdivision (f)(4), the recording shall be destroyed. 

(7) No recording of a protected communication, or any information con- 
tained in the recording, may be used as evidence, unless the recording was 
obtained in accordance with this section; provided, that nothing in this 
section shall be construed to preclude the introduction of evidence derived 
independently from sources other than the recording. 

(g) A judge vested with the authority to issue an order permitting recorda- 
tion of cellular or cordless telephone conversations as provided in this section 
may permit other individuals to record and disseminate recordings of such 
protected communications upon a sworn petition by a licensed cordless or 
cellular telephone agency or other private individual showing probable cause 
that a felony has been or is about to be committed. The court issuing the order 
shall determine in the order the length of time that recording shall be 
permitted and shall likewise order the final disposition of all recordings taken 
pursuant to this section. 


39-13-605 


History. 
Acts 1994, ch. 970, §§ 1, 4. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
1. 
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Penalty for Class E felony, § 40-35-111. 

Wiretapping and electronic surveillance by 
law enforcement, warrants for, title 40, ch. 6, 
part 3. 


NOTES TO DECISIONS 


1. Constitutional Issues. 

Police officer was entitled to qualified immu- 
nity from an individual’s Fourth Amendment 
claim because the law was not clearly estab- 
lished that a user of an analog cordless phone 
had a reasonable expectation of privacy under 
18 U.S.C. § 2520(a) of the Electronic Commu- 
nications Privacy Act of 1986, 18 U.S.C. § 2510 
et seq., or T.C.A. § 39-13-604. Frierson v. 
Goetz, 227 F. Supp. 2d 889, 2002 U.S. Dist. 
LEXIS 19415 (M.D. Tenn. 2002), aff'd, 99 Fed. 
Appx. 649, 2004 U.S. App. LEXIS 10037 (2004). 

Police officer was entitled to qualified immu- 


nity under 18 U.S.C. § 2520(d)(1) from an 
individual’s claim that the interception of com- 
munications via a cordless telephone violated 
the Electronic Communications Privacy Act of 
1986, 18 U.S.C. § 2510 et seq., where the officer 
relied on T.C.A. § 39-13-604 authorizing the 
interception of cordless telephone communica- 
tions, followed that statute’s procedures, and 
received a court order authorizing the retention 
and continuation of the recordings. Frierson v. 
Goetz, 227 F. Supp. 2d 889, 2002 U.S. Dist. 
LEXIS 19415 (M.D. Tenn. 2002), affd, 99 Fed. 
Appx. 649, 2004 U.S. App. LEXIS 10037 (2004). 


39-13-605. Unlawful photographing in violation of privacy. 


(a) It is an offense for a person to knowingly photograph, or cause to be 
photographed an individual, when the individual has a reasonable expectation 
of privacy, without the prior effective consent of the individual, or in the case 
of a minor, without the prior effective consent of the minor’s parent or 
guardian, if the photograph: 

(1) Would offend or embarrass an ordinary person if such person appeared 
in the photograph; and 

(2) Was taken for the purpose of sexual arousal or gratification of the 
defendant. 

(b)(1) As used in this section, unless the context otherwise requires, “pho- 

tograph” means any photograph or photographic reproduction, still or 

moving, or any videotape or live television transmission of any individual. 
(2) As used in this section, an individual has a reasonable expectation of 
privacy, regardless of the location where a photograph is taken, if: 
(A) The photograph is taken in a manner that would offend or embar- 
rass a reasonable person; and 
(B) The photograph depicts areas of the individual’s body, clothed or 
unclothed, that would not be visible to ordinary observation but for the 
offensive or embarrassing manner of photography. 

(c) All photographs taken in violation of this section shall be confiscated 
and, after their use as evidence, destroyed. 

(d)(1) A violation of this section is a Class A misdemeanor. 

(2) A violation of this section is a Class E felony if: 

(A) The defendant disseminates or permits the dissemination of the 
photograph to any other person; or 

(B) The victim of the offense is under thirteen (138) years of age at the 
time of the offense. 
(3) A violation of this section is a Class D felony if: 
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(A) The defendant disseminates or permits the dissemination of the 
photograph to any other person; and 
(B) The victim of the offense is under thirteen (13) years of age at the 
time of the offense. 

(e) Nothing in this section shall preclude the state from electing to prosecute 
conduct in violation of this section under any other applicable section, 
including chapter 17, parts 9 and 10 of this title. 

(f) In addition to the punishment provided for a person who commits the 
misdemeanor unlawful photographing in violation of privacy, the trial judge 
may order, after taking into account the facts and circumstances surrounding 
the offense, including the offense for which the person was originally charged 
and whether the conviction was the result of a plea bargain agreement, that 
the person be required to register as a sexual offender pursuant to the 
Tennessee Sexual Offender and Violent Sexual Offender Registration, Verifi- 
cation and Tracking Act of 2004, compiled in title 40, chapter 39, part 2. 


History. 

Acts 1994, ch. 970, § 2; 1997, ch. 469, §§ 1, 2; 
2000, ch. 667, § 2; 2010, ch. 1124, §§ 1, 2; 2014, 
ch. 977, § 1; 2016, ch. 941, § 1; 2018, ch. 866, 
SL 


Compiler’s Notes. 
Acts 2014, ch. 977, § 4 provided that the act 
shall apply only to offenses occurring on or after 


Effective Dates. 
Acts 2018, ch. 866, § 2. July 1, 2018. 


Cross-References. 

“Disseminating” defined, § 39-13-604. 

Penalties for Class D and E felonies, § 40-35- 
111. 

Penalty for Class A misdemeanor, § 40-35- 
1it. 


July 1, 2014. 


Amendments. 
The 2018 amendment added (b)(2). 


39-13-606. Electronic tracking of motor vehicles. 


(a)(1)(A) Except as provided in subsection (b), it is an offense for a person to 
knowingly install, conceal or otherwise place an electronic tracking device 
in or on a motor vehicle without the consent of all owners of the vehicle for 
the purpose of monitoring or following an occupant or occupants of the 
vehicle. 

(B) It is an offense for a person who leases a motor vehicle to knowingly 
install, conceal, or otherwise place an electronic tracking device in or on 
the motor vehicle without the consent of the lessee of the vehicle. 

(2) As used in this section: 

(A) “Lease” has the same meaning as defined in § 39-14-147; 

(B) “Owner” includes a person who has purchased a motor vehicle using 
a loan; and 

(C) “Person” does not include the manufacturer of the motor vehicle. 

(b)(1) It shall not be a violation if the installing, concealing or placing of an 

electronic tracking device in or on a motor vehicle is by, or at the direction of, 

a law enforcement officer in furtherance of a criminal investigation and is 

carried out in accordance with applicable state and federal law. 

(2) If the installing, concealing or placing of an electronic tracking device 
in or on a motor vehicle is by, or at the direction of, a parent or legal guardian 
who owns or leases the vehicle, and if the device is used solely for the 
purpose of monitoring the minor child of the parent or legal guardian when 
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the child is an occupant of the vehicle, then the installation, concealment or 
placement of the device in or on the vehicle without the consent of any or all 
occupants in the vehicle shall not be a violation. 

(3) It shall also not be a violation of this section if the installing, 
concealing or placing of an electronic tracking device in or on a motor vehicle 
is for the purpose of tracking the location of stolen goods being transported 
in the vehicle or for the purpose of tracking the location of the vehicle if it is 


stolen. 


(c) This section shall not apply to a tracking system installed by the 


manufacturer of a motor vehicle. 


(d) A violation of this section is a Class A misdemeanor. 


History. 
Acts 1997, ch. 339, § 1; 2014, ch. 790, § 1; 
2016, ch. 860, §§ 1, 2. 


Compiler’s Notes. 

Acts 2016, ch. 860, § 3 provided that the act, 
which amended this section, shall apply to 
prohibited conduct occurring on or after July 1, 
2016. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
iy, 


Wiretapping and electronic surveillance by 
law enforcement, warrants for, title 40, ch. 6, 
part 3. 


Attorney General Opinions. 

Constitutionality of requiring owners’ con- 
sent before installation of auto tracking device, 
OAG 98-0148 (8/7/98). 


39-13-607. Observation without consent. 


(a) It is an offense for a person to knowingly spy upon, observe or otherwise 
view an individual, when the individual is in a place where there is a 
reasonable expectation of privacy, without the prior effective consent of the 


individual, if the viewing: 


(1) Would offend or embarrass an ordinary person if the person knew the 


person was being viewed; and 


(2) Was for the purpose of sexual arousal or gratification of the defendant. 

(b) It is not a defense to a violation of this section that the defendant was 
lawfully on the premises where the offense occurred. 

(c) If the person being viewed is a minor, this section is violated regardless 

of whether the minor or the minor’s parent or guardian consented to the 


viewing. 


(d)(1) A violation of this section is a Class A misdemeanor. 
(2) A violation of this section is a Class E felony if the victim is under 
thirteen (13) years of age at the time the offense is committed. 
(e) Nothing in this section shall preclude the state from electing to prosecute 
conduct in violation of this section under any other applicable section. 


History. 
Acts 2000, ch. 667, § 1; 2014, ch. 977, § 2. 


Compiler’s Notes. 

Acts 2014, ch. 977, § 4 provided that the act 
shall apply only to offenses occurring on or after 
July 1, 2014. 


Cross-References. 

Penalty for Class A misdemeanor, § 40-35- 
Th 

Penalty for Class E felony, § 40-35-111. 
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39-13-608. Offense of interception of radio frequency transmission to 
flee from criminal offense. 


(a) It is an offense for a person to knowingly intercept any radio frequency 
transmission with the intent to use the intercepted transmission to commit, 
facilitate, or aid in the flight from a criminal offense. _ 

(b) For purposes of this section, “radio frequency transmission” means any 
radio transmission made by a law enforcement, fire fighting, emergency 
medical, federal, state or local corrections or homeland security official during 
the course of the official’s duties. 

(c) A violation of this section is a Class A misdemeanor. 


History. 
Acts 2010, ch. 953, § 1. 


Cross-References. 
Penalty for Class A, misdemeanor, § 40-35- 
AT: 


39-13-609. Freedom from Unwarranted Surveillance Act — Use of 
drones to gather evidence or information — Standing to 
initiate civil action against law enforcement agency. 


(a) This section shall be known and may be cited as the “Freedom from 
Unwarranted Surveillance Act.” 

(b) As used in this section: 

(1) “Drone” means a powered, aerial vehicle that: 
(A) Does not carry a human operator and is operated without the 
possibility of direct human intervention from within or on the aircraft; 
(B) Uses aerodynamic forces to provide vehicle lift; 
(C) Can fly autonomously or be piloted remotely; and 
(D) Can be expendable or recoverable; and 
(2) “Law enforcement agency” means a lawfully established state or local 
public agency that is responsible for the prevention and detection of crime, 
local government code enforcement, and the enforcement of penal, traffic, 
regulatory, game, or controlled substance laws. 

(c) The use of a drone, or other substantially similar device, by a law 
enforcement agency to search for and collect evidence or obtain information or 
other data shall constitute a search unless authorized by and used in 
compliance with this subsection (c) or subsection (d). A drone may be used for 
such purposes: 

(1) If used in compliance and consistent with applicable federal aviation 
administration rules, exemptions, or other authorizations; and 
(2)(A) If the agency first obtains a search warrant signed by a judge 
authorizing the use of a drone; or 
(B) If a judicially recognized exception to the warrant requirement 
exists at the time of use. 

(d) A drone, or other substantially similar device, may be used for the 
purposes described in subsection (c) without a search warrant or recognized 
warrant exception if used: 

(1) In compliance and consistent with applicable federal aviation admin- 
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istration rules, exemptions, or other authorizations; and 


(2)(A) To counter a high risk of a terrorist attack by a specific individual 
or organization if the United States secretary of homeland security 
determines that credible intelligence indicates that there is such a risk; 

(B) To prevent imminent danger to life where there is reasonable 
suspicion that, under particular circumstances, immediate action is 
needed; 

(C) To provide continuous aerial coverage when law enforcement is 
searching for a fugitive or escapee or is monitoring a hostage situation; 

(D) To provide more expansive aerial coverage when deployed for the 
purpose of searching for a missing person; 

(E) To investigate motor vehicle accidents that occur within the traffic 
right-of-way or an area open to the public; 

(F) Where a criminal offense has occurred on publicly owned property, as 
defined in § 6-54-127(b), or where the law enforcement agency has reason- 
able suspicion that a criminal offense has occurred on such property; or 

(G) At the scene of a fire investigation. 


(e)(1) Any law enforcement agency that uses a drone, or other substantially 
similar device, to collect evidence or obtain information or other data shall 
comply in all respects with the fourth amendment to the Constitution of the 
United States and Constitution of Tennessee, Article I, § 7. 

(2) Any evidence, information, or other data collected or obtained by use 


of a drone shall: 


(A) Be deleted within three (3) business days of collection unless it is 
directly relevant to both the lawful reason the drone was being used and 
to an ongoing investigation or criminal prosecution. If the evidence, 
information, or other data collected or obtained is directly relevant to both, 
it shall be retained and deleted by the collecting law enforcement agency 
in accordance with the same criteria, policies, and procedures used by the 
agency for evidence collected by methods other than a drone; 

(B) Not be admissible as evidence in a criminal prosecution in any court 
of law in this state if it was collected or obtained in violation of subsection 
(c) or (d); and 

(C) Not be used as probable cause to obtain a search or arrest warrant 
or reasonable suspicion to detain a person or vehicle if evidence, informa- 
tion, or other data was collected or obtained that was, at the time of 
collection, unrelated to and discovered only because of the lawful reason 


the drone was being used. 


(f) Any person aggrieved by the use of a drone in violation of this section 
may initiate a civil action against a law enforcement agency to obtain all 
appropriate relief, including injunctive relief, destruction of the evidence, 
information or other data obtained, damages, and reasonable attorney fees. 


History. 
Acts 2013, ch. 470, § 1; 2018, ch. 970, § 1. 


Amendments. 

The 2018 amendment added “and” to the end 
of (b)(1)(D) and rewrote (c)-(g) which read: “(c) 
Except as provided in subsection (d), no law 


enforcement agency shall use a drone to gather 
evidence or other information. 

“(d) This section shall not prohibit the use of a 
drone: “(1) To counter a high risk of a terrorist 
attack by a specific individual or organization if 
the United States secretary of homeland secu- 
rity determines that credible intelligence indi- 
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cates that there is such a risk; “(2) If the law 
enforcement agency first obtains a search war- 
rant signed by a judge authorizing the use of a 
drone; “(3) If the law enforcement agency pos- 
sesses reasonable suspicion that, under par- 
ticular circumstances, swift action is needed to 
prevent imminent danger to life; “(4) To provide 
continuous aerial coverage when law enforce- 
ment is searching for a fugitive or escapee or is 
monitoring a hostage situation; or “(5) To pro- 
vide more expansive aerial coverage when de- 
ployed for the purpose of searching for a miss- 
ing person. “(e) An aggrieved party may initiate 
a civil action against a law enforcement agency 
to obtain all appropriate relief, as determined 
by the court, in order to prevent or remedy a 
violation of this section. “(f) No data collected 
on an individual, home, or areas other than the 
target that justified deployment may be used, 
copied or disclosed for any purpose. Such data 
must be deleted as soon as possible, and in no 
event later than twenty-four (24) hours after 
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collection. “(g)(1) The use of a drone to gather 
evidence or information shall constitute a 
search. Any law enforcement agency that uses a 
drone, or other substantially similar device to 
gather evidence or obtain information, shall 
comply in all respects with the fourth amend- 
ment to the Constitution of the United States 
and article I, § 7, of the Constitution of Tennes- 
see. “(2) Absent exigent circumstances or an- 
other authorized exception to the warrant re- 
quirement, evidence obtained or collected in 
violation of this section shall not be admissible 
as evidence in a criminal prosecution in any 
court of law in this state.” 


Effective Dates. 
Acts 2018, ch. 970, § 2. July 1, 2018. 


Law Reviews. 

Droning On and On: A Tort Approach to 
Regulating Hobbyist Drones, 46 U. Mem. L. 
Rev. 695 (2016). 


39-13-610. Search warrant required to obtain location information of 
an electronic device — Exceptions to warrant requirement 
— Admissibility into evidence. 


(a) As used in this section: 


(1) “Electronic communication service” means a service that provides to 
users of the service the ability to send or receive wire or electronic 


communications; 


(2) “Electronic device” means a device that enables access to or use of an 
electronic communication service, remote computing service, or location 


information service; 


(3) “Governmental entity” means a state or local government agency, 


including, but not limited to, any law enforcement agency that is a lawfully 
established state or local public agency responsible for the prevention and 
detection of crime, local government code enforcement, or the enforcement of 
penal, traffic, regulatory, game, or controlled substance laws. A governmen- 
tal entity also includes any other investigative entity, agency, department, 
division, bureau, board, commission, or an individual acting or purporting to 
act for or on behalf of a state or local agency; 

(4) “Location information” means information concerning the location of 
an electronic device that, in whole or in part, is generated or derived from or 
obtained by the operation of an electronic device on a cellular telephone 
network or a location information service, rather than obtained from a 
service provider; and 

(5) “Location information service” means the provision of global position- 
ing service or other mapping, locational, or directional information service. 
(b) Except as provided in subsection (c), no governmental entity shall obtain 


the location information of an electronic device without a search warrant 


issued by a duly authorized court. 


(c) A government entity may obtain location information of an electronic 
device without obtaining a search warrant under any of the following 
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circumstances: 

(1) If the electronic device is reported stolen by the owner;- 

(2) If necessary to respond to the user’s call for emergency services; 

(3) To prevent imminent danger to the life of the owner or user; 

(4) To prevent imminent danger to the public; 

(5) With the informed, affirmative consent of the owner or user of the 
electronic device; 

(6) If the user has posted the user’s location within the last twenty-four 
(24) hours on a social media website; or 

(7) If exigent circumstances justify obtaining location information for the 
electronic device without a warrant. 

(d) Any evidence obtained in violation of this section is not admissible in a 
civil, criminal, or administrative proceeding and shall not be used in an 
affidavit of probable cause in an effort to obtain a search warrant. 

(e)(1) This section shall not be construed to apply to any smart meter 

gateway device. 

(2) For purposes of this subsection (e), “smart meter gateway device” 
means any electric or natural gas utility meter, utility meter component, 
utility meter load control device, or any device ancillary to the utility meter, 
which is located at an end-user’s residence or business and which serves as 
a communication gateway or portal to electrical or natural gas powered 
appliances, equipment, or devices within the end-user’s residence or busi- 
ness, or which otherwise communicates with, monitors, measures, records, 
reports, stores, restricts, or regulates such electrical or natural gas powered 
appliances, equipment, or devices. 


History. 
Acts 2014, ch. 991, § 1. 


Cross-References. 
Unreasonable searches and seizures, U.S. 
Const., amend. 4. 


PART 7 
STANDARDIZED TREATMENT FOR SEX OFFENDERS 


39-13-701. Short title. 


This part shall be known and may be cited as the “Tennessee Standardized 
Treatment Program for Sex Offenders.” 


History. 
Acts 1995, ch. 353, § 2. 


39-13-702. Legislative intent. 


(a) The general assembly hereby declares that the comprehensive evalua- 
tion, identification, treatment, and continued monitoring of sex offenders who 
are subject to the supervision of the criminal justice system are necessary in 
order to work toward the elimination of recidivism by the offenders. 

(b) Therefore, the general assembly hereby creates a program that stan- 
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dardizes the evaluation, identification, treatment, and continued monitoring of 
sex offenders at each stage of the criminal justice system, so that the offenders 
will curtail recidivistic behavior, and so that the protection of victims and 
potential victims will be enhanced. The general assembly recognizes that some 
sex offenders cannot or will not respond to treatment and that, in creating the 


program described in this part, the general assembly does not intend to imply 


that all sex offenders can be successful in treatment. 


History. 
Acts 1995, ch. 353, § 3. 


NOTES TO DECISIONS 


1. Revocation. 

Trial court properly revoked defendant’s de- 
ferred diversion and extended defendant’s pro- 
bation to allow for the completion of defen- 
dant’s sex offender treatment program because 
substantial evidence supported the court’s find- 
ing that defendant violated a condition of de- 
fendant’s probation when defendant was dis- 
charged from the treatment program for failing 
to meet program goals. State v. Albright, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. May 16, 2017). 


Revocation warrant put defendant on notice 
of the charges against defendant, and, as dem- 
onstrated by defendant’s simultaneous request 
to be relieved of the requirement that defen- 
dant attend sex offender treatment for the 
duration of defendant’s probation, defendant 
undoubtedly knew in advance of the revocation 
hearing that defendant’s untimely discharge 
from treatment was the basis for defendant’s 
alleged probation violation. State v. Albright, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. May 16, 2017). 


39-13-703. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Board” means the sex offender treatment board created in 
§ 39-13-704; 

(2) “Sex offender” means any person who is convicted in this state, on or 
after January 1, 1996, of any sex offense, or if such person has been convicted 
in another state of an offense that would constitute a sex offense in this 
state, and who is subject to parole or probation supervision by the depart- 
ment of correction pursuant to an interstate compact; 

(3) “Sex offense” means any felony or misdemeanor offense described as 
follows: 

(A) The commission of any act that, on or after January 1, 1996, 
constitutes the criminal offense of: 

(i) Rape of a child, as defined in § 39-13-522; 

(ii) Aggravated rape, as defined in § 39-13-502; 

(iii) Rape, as defined in § 39-13-5083; 

(iv) Aggravated sexual battery, as defined in § 39-13-504; 

(v) Sexual battery, as defined in § 39-13-505; 

(vi) Statutory rape, as defined in § 39-13-506; 

(vii) Incest, as defined in § 39-15-302; 

(viii) Criminal attempt, conspiracy, or solicitation to commit any of 
the offenses specified in this subdivision (3)(A); and 

(ix) Criminal responsibility for the facilitation of a felony when the 
specific felony facilitated is any of the offenses specified in this subdivi- 
sion (3)(A); or 
(B) The commission of any act that, on or after July 1, 2008, constitutes 
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the criminal offense of: 

(i) Sexual battery by an authority figure, as defined im § 39-13-527; 

(ii) Solicitation of a minor, as defined in § 39-13-528; 

(iii) Exploitation of a minor by electronic means, as defined in 
§ 39-13-529; provided, that the victim of the offense is less than thirteen 
(13) years of age; 

(iv) Aggravated rape of a child, as defined in § 39-13-531; 

(v) Statutory rape by an authority figure, as defined in § 39-13-532; 

(vi) Sexual exploitation of a minor, as defined in § 39-17-1003; 

(vii) Aggravated sexual exploitation of a minor, as defined in 
§ 39-17-1004; 

(viii) Especially aggravated sexual exploitation of a minor, as defined 
in § 39-17-1005; 

(ix) Criminal attempt, conspiracy, or solicitation to commit any of the 
offenses specified in this subdivision (3)(B); and 

(x) Criminal responsibility for the facilitation of a felony when the 
specific felony facilitated is any of the offenses specified in this subdivi- 
sion (3)(B); and | 

(4) “Treatment” means therapy and supervision of any sex offender that 
conforms to the standards created by the board pursuant to § 39-13-704. 


History. and parole services and the community correc- 
Acts 1995, ch. 353, § 4; 1996, ch. 968, § 1; tion grant program from the board of probation 
1998, ch. 1049, § 12; 2008, ch. 1015, § 1;2012, and parole to the department of correction, 


ch. 727, § 6. please refer to Acts 2012, ch. 727. 
Acts 2012, ch. 727, § 63 provided that the 
Compiler’s Notes. implementation of the act, which amended the 


For the preamble to the act concerning trans- _ definition of “sex offender”, shall be fully accom- 
fers of certain functions relating to probation plished on or before January 1, 2013. 


39-13-704. Sex offender treatment board — Creation — Membership — 
Term — Duties — Immunity from liability. 


(a) There is created, in the department of correction, a sex offender 
treatment board, which shall consist of thirteen (13) members. The member- 
ship of the board shall consist of the following persons: 

(1) One (1) member representing the judicial branch, appointed by the 
chief justice of the supreme court; 

(2) Two (2) members representing the department of correction, appointed 
by the commissioner of correction; 

(3) One (1) member representing the Tennessee bureau of investigation, 
appointed by the director; 

(4) One (1) member representing the department of children’s services, 
appointed by the commissioner of children’s services; 

(5) One (1) member, appointed by the commissioner of correction, who is 

a licensed mental health professional with recognizable expertise in the 

treatment of sex offenders; 

(6) One (1) member, appointed by the commissioner of correction, who is 

a district attorney general; 

(7) One (1) member, appointed by the commissioner of correction, who is 

a member of a community corrections advisory board; 
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(8) One (1) member, appointed by the commissioner of correction, who is 
a public defender; 

(9) One (1) member, appointed by the commissioner of correction, who is 
a representative of law enforcement; 

(10) Two (2) members, appointed by the commissioner of correction who 
are recognized experts in the field of sex abuse, and who can represent sex 
abuse victims and victims’ rights organizations; and 

(11) One (1) member, appointed by the presiding officer of the sex offender 
treatment board, who is a representative of the board of parole. 

(b) The commissioner of correction shall appoint a presiding officer for the 
board from among the board members appointed pursuant to subsection (a). 
The presiding officer shall serve as such at the pleasure of the commissioner. 

(c)(1) Any member of the board who is appointed pursuant to subdivisions 

(a)(1)-(4) shall serve at the pleasure of the official who appointed that 

member, for a term that shall not exceed four (4) years. Those members shall 

serve without additional compensation. 

(2) Any member of the board created in subsection (a) who is appointed 
pursuant to subdivisions (a)(5)-(10) shall serve for a term of four (4) years. 
Those members shall serve without compensation. 

(d) The board shall carry out the following duties: 

(1) The board shall develop and prescribe a standardized procedure for 
the evaluation and identification of sex offenders. The procedure shall 
provide for an evaluation and identification of the offender and recommend 
behavior management monitoring and treatment based upon the knowledge 
that sex offenders are extremely habituated and that there is no known cure 
for the propensity to commit sex abuse. The board shall develop and 
implement measures of success based upon a no-cure policy for intervention. 
The board shall develop and implement methods of intervention for sex 
offenders that have as a priority the physical and psychological safety of 
victims and potential victims and that are appropriate to the needs of the 
particular offender; provided, that there is no reduction of the safety of 
victims and potential victims; 

(2) The board shall develop guidelines and standards for a system of 
programs for the treatment of sex offenders that can be utilized by offenders 
who are placed on probation, incarcerated with the department of correction, 
placed on parole, or placed in community corrections. The programs devel- 
oped shall be as flexible as possible, so that such programs may be utilized 
by each offender to prevent the offender from harming victims and potential 
victims. The programs shall be structured in a manner that the programs 
provide a continuing monitoring process, as well as a continuum of treat- 
ment programs for each offender as that offender proceeds through the 
criminal justice system, and may include, but shall not be limited to, 
polygraph examinations by therapists and probation and parole officers, 
group counseling, individual counseling, outpatient treatment, inpatient 
treatment, or treatment in a therapeutic community. The programs shall be 
developed in a manner that, to the extent possible, the programs may be 
accessed by all offenders in the criminal justice system. The procedures for 
evaluation, identification, treatment, and continued monitoring required to 
be developed shall be implemented only to the extent that funds are 
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available in the sex offender treatment fund created in § 39-13-708; 

(3) The board shall develop a plan for the allocation of moneys deposited 
in the sex offender treatment fund created pursuant to § 39-13-708, among 
the judicial branch, the department of correction, and the department of 
children’s services. In addition, the board shall coordinate the expenditure of 
funds from the sex offender treatment fund with any funds expended by any 
of the departments listed in this subdivision (d)(3) for the identification, 
evaluation, and treatment of sex offenders; and 

(4) The board shall research and analyze the effectiveness of the evalua- 
tion, identification, and treatment procedures and programs developed 
pursuant to this part. The board shall also develop and prescribe a system 
for tracking offenders who have been subjected to evaluation, identification, 
and treatment pursuant to this part. In addition, the board shall develop a 
system for monitoring offender behaviors and offender adherence to pre- 
scribed behavioral changes. The results of the tracking and behavioral 
monitoring shall be a part of any analysis made pursuant to this subdivision 
(d)(4). 

(e) The board and the individual members of the board shall be immune 
from any liability, whether civil or criminal, for the good faith performance of 
the duties of the board. 


History. 
Acts 1995, ch. 353, § 5; 1996, ch. 968, §§ 2-4; 
1996, ch. 1079, § 123; 1998, ch. 1049, § 13. 


which concerns name changes of departments 
and divisions, to provide that references to the 
board of probation and parole, formerly re- 
ferred to in this section, are deemed references 


Compiler’s Notes. to the board of parole. 


The sex offender treatment board, created by 
this section, terminates June 30, 2026. See 
8§ 4-29-112, 4-29-247. 

Acts 2012, ch. 727, § 1 amended § 4-3-104, 


Attorney General Opinions. 
Responsibilities of sex offender treatment 
board, OAG 06-117 (7/26/06). 


NOTES TO DECISIONS 


1. Polygraph Test Results. child after impregnating a 12-year-old girl, he 


Trial courts may not consider polygraph ex- 
amination results or any portion of a risk 
assessment report that relies upon polygraph 
examination results when imposing sentences. 
State v. Pierce, 138 S.W.3d 820, 2004 Tenn. 


pleaded guilty to attempted rape of a child and 
received a sentence of eight years; the trial 
court erred in relying on polygraph test results 
to deny defendant probation. State v. Pierce, 


138 S.W.3d 820, 2004 Tenn. LEXIS 634 (Tenn. 


LEXIS 634 (Tenn. 2004). 2004). 


Where defendant was indicted for rape of a 


39-13-705. Evaluation and identification. 


(a) On and after January 1, 1996, each sex offender who is to be considered 
for probation or any other alternative sentencing shall be required to submit to 
an evaluation for treatment, risk potential, procedures required for monitoring 
of behavior to protect victims and potential victims, and an identification 
under the procedures developed pursuant to § 39-13-704(d)(1). 

(b) Those offenders found guilty at trial or who pled guilty without an 
agreement as to length of sentence, probation, or alternative sentencing that 
are to have a presentence report prepared for submission to the court shall be 
required to submit to the evaluation referred to in subsection (a). The 
evaluation shall be included as part of the presentence report and shall be 
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considered by the court in determining the sentencing issues stated in this 
section. If the court grants probation or alternative sentencing, any plan of 
treatment recommended by the evaluation shall be a condition of the probation 
or alternative sentencing. Those offenders who, as part of a negotiated 
settlement of their case, are to be placed on probation or alternative sentencing 
shall be required to submit to the evaluation referred to in subsection (a) as a 
condition of their probation or alternative sentencing; and any plan of 
treatment recommended by the evaluation shall be a condition of probation or 
alternative sentencing. 

(c) The evaluation and identification required by subsection (a) shall be at 
the expense of the offender evaluated, based upon the offender’s ability to pay. 
The plan of treatment and behavior management shall be at the expense of the 


offender based upon the offender’s ability to pay. 


History. 
Acts 1995, ch. 353, § 6; 1996, ch. 968, § 5; 
1998, ch. 971, § 1. 


Cross-References. 
Release and parole, title 40, ch. 35, part 5. 


Community Corrections Act, title 40, ch. 36. 
Sentencing alternatives, § 40-35-104. 
Presentence report, § 40-35-207. 


NOTES TO DECISIONS 


Analysis 


. Polygraph Test Results. 
. Consideration of Sex Offender Evaluation. 
. Probation Revocation. 


_ WON re 


. Polygraph Test Results. 

Trial courts may not consider polygraph ex- 
amination results or any portion of a risk 
assessment report that relies upon polygraph 
examination results when imposing sentences. 
State v. Pierce, 138 S.W.3d 820, 2004 Tenn. 
LEXIS 634 (Tenn. 2004). 

Where defendant was indicted for rape of a 
child after impregnating a 12-year-old girl, he 
pleaded guilty to attempted rape of a child and 
received a sentence of eight years; the trial 
court erred in relying on polygraph test results 
to deny defendant probation. State v. Pierce, 
138 S.W.3d 820, 2004 Tenn. LEXIS 634 (Tenn. 
2004). 


2. Consideration of Sex Offender Evalua- 
tion. 

Trial court’s denial of alternative sentencing 
had to be remanded for a new sentencing hear- 
ing because the trial court improperly consid- 
ered some factors, neglected to consider others, 
and no psychosexual evaluation was conducted. 
The trial court did not consider mitigating or 
enhancement factors on the record and defen- 
dant did not have a long history of criminal 
conduct. State v. Reno, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 627 (Tenn. Crim. App. July 
18, 2017). 


3. Probation Revocation. 

Revocation of defendant’s probation after he 
was convicted of sex offenses was appropriate 
pursuant to T.C.A. § 39-13-705(b), because a 
condition of his probation required him to be 
enrolled in a sex offender treatment program 
and he was terminated from the program due 
to his dishonesty and due to the fact that he 
continued to blame the victim. State v. Reams, 
265 S.W.3d 423, 2007 Tenn. Crim. App. LEXIS 
787 (Tenn. Crim. App. Oct. 2, 2007). 

Trial court properly revoked defendant’s de- 
ferred diversion and extended defendant’s pro- 
bation to allow for the completion of defen- 
dant’s sex offender treatment program because 
substantial evidence supported the court’s find- 
ing that defendant violated a condition of de- 
fendant’s probation when defendant was dis- 
charged from the treatment program for failing 
to meet program goals. State v. Albright, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. May 16, 2017). 

Revocation warrant put defendant on notice 
of the charges against defendant, and, as dem- 
onstrated by defendant’s simultaneous request 
to be relieved of the requirement that defen- 
dant attend sex offender treatment for the 
duration of defendant’s probation, defendant 
undoubtedly knew in advance of the revocation 
hearing that defendant’s untimely discharge 
from treatment was the basis for defendant’s 
alleged probation violation. State v. Albright, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. May 16, 2017). 
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39-13-706. Treatment and monitoring of offenders. 


(a) Each sex offender sentenced by the court for an offense committed on or 
after January 1, 1996, is required, as a part of any sentence to probation, 
community corrections, or incarceration with the department of correction, to 
undergo treatment to the extent appropriate to the offender based upon the 
recommendations of the evaluation and identification made pursuant to 
§ 39-13-705, or based upon any subsequent recommendations by the depart- 
ment of correction, the judicial branch or the department of children’s services, 
whichever is appropriate. Any treatment and monitoring shall be at the 
person’s own expense, based upon the person’s ability to pay for the treatment. 

(b) Each sex offender placed on parole by the state board of parole on or after 
January 1, 1996, is required, as a condition of parole, to undergo treatment to 
the extent appropriate to the offender based upon the recommendations of the 
evaluation and identification pursuant to § 39-13-705 or any evaluation or 
subsequent reevaluation regarding the person during the person’s incarcera- 
tion or any period of parole. Any treatment shall be at the person’s expense, 
based upon the person’s ability to pay for such treatment. 


History. 
Acts 1995, ch. 353, § 7; 1996, ch. 1079, 
§ 123; 1998, ch. 1049, § 14. 


amended § 4-3-104, which concerns name 
changes of departments and divisions, to pro- 
vide that references to the board of probation 
and parole, formerly referred to in this section, 


Compiler’s Notes. 
nt are deemed references to the board of parole. 


Compiler’s notes. Acts 2012, ch. 727, § 1 


39-13-707. Treatment services to conform with board standards. 


The department of correction, the judicial branch, or the department of 
children’s services shall not employ or contract with any individual or entity to 
provide treatment services pursuant to this part, unless the treatment services 
to be provided by the individual or entity conform with the standards 
developed pursuant to § 39-13-704(d)(2). 


History. 
Acts 1995, ch. 353, § 8; 1996, ch. 1079, 
§.128. 


NOTES TO DECISIONS 
Analysis 2. Board Certification. 
T.C.A. § 39-17-707 does not per se authorize 


nor mandate the sex offender treatment board 
to certify anyone. State v. Mounger, 7 S.W.3d 


1. Applicability. 
2. Board Certification. 


1. Applicability. 

T.C.A. § 39-13-707’s_ prohibition against 
state contracting with non-conforming entities 
is directed toward those entities which provide 
treatment services, and does not speak to the 
qualifications of a provider whose activity is 
evaluative only, nor does it preclude a court 
from considering the information and knowl- 
edge of any qualified expert witness in making 
its sentencing determinations. State  v. 
Mounger, 7 S.W.3d 70, 1999 Tenn. Crim. App. 
LEXIS 172 (Tenn. Crim. App. 1999). 


70, 1999 Tenn. Crim. App. LEXIS 172 (Tenn. 
Crim. App. 1999). 

Forensic and clinical psychology professor’s 
lack of certification as a treatment provider by 
the sex offender treatment board should not 
have precluded him from testifying as an ex- 
pert on defendant’s behalf where the professor 
was not seeking to treat or monitor the defen- 
dant but to critique the findings of the court- 
ordered evaluation. State v. Mounger, 7 S.W.3d 
70, 1999 Tenn. Crim. App. LEXIS 172 (Tenn. 
Crim. App. 1999). 
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39-13-708. Surcharge. 


(a) For purposes of this section, unless the context otherwise requires, 
“convicted” and “conviction” means an adjudication of guilt of a sex offense as 
defined in this part as follows: 

(1) Plea of guilty, including a plea of guilty entered pursuant to 

§ 40-35-3183; 

(2) Verdict of guilty by a judge or jury; 
(3) Plea of no contest; and 
(4) Best interest plea. 

(b) On and after July 1, 1996, each person who is convicted of a sex offense 
as defined in this part shall pay a tax to the clerk of the court in which the 
conviction occurs, in an amount not to exceed three thousand dollars ($3,000), 
as determined by the court for each conviction as defined by this part. 

(c) The clerk of the court shall allocate the tax required by subsection (b) as 
follows: 

(1) Five percent (5%) of the tax paid shall be retained by the clerk for 
administrative costs incurred pursuant to this subsection (c); and 

(2) Ninety-five percent (95%) of the tax paid under this section shall be 
deemed a litigation tax imposed pursuant to § 67-4-602, and shall be 

includible as an amount subject to apportionment pursuant to § 67-4-606. 

(d) There is created in the state treasury a sex offender treatment fund, 
which shall consist of moneys received by the state treasurer pursuant to this 
part. All interest derived from the deposit and investment of this fund shall be 
credited to the general fund. Any moneys not appropriated by the general 
assembly shall remain in the sex offender treatment fund and shall not be 
transferred or revert to the general fund of the state at the end of any fiscal 
year. All moneys in the fund shall be subject to annual appropriation by the 
general assembly to the judicial branch, the department of correction, and the 
department of children’s services, after consideration of the plan developed 
pursuant to § 39-13-704(d)(3), to cover the direct and indirect costs associated 
with the evaluation, identification, and treatment and the continued monitor- 
ing of sex offenders. 

(e) The court may waive all or any portion of the tax required by this section 
if the court finds that a person convicted of a sex offense is indigent or 
financially unable to pay. 

(f) For the purposes of collecting any unpaid balance of the tax imposed by 
this part, the department of correction shall deduct from the trust fund account 
of any sex offender who is in custody of the department of correction those 
moneys necessary to satisfy the unpaid tax. 


History. Code Commission Notes. This section was 
Acts 1995, ch. 353, § 10; 1996, ch. 968, § 6; renumbered from § 39-17-709 by authority of 

1996, ch. 1079, § 123; 2005, ch. 429, § 21; the Code Commission in 2018. 

T.C.A. § 39-13-709. 
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PART 8 


TERRORISM PREVENTION AND RESPONSE ACT OF 
2002 


39-13-801. Short title. 


This part shall be known and may be cited as the “Terrorism Prevention and 
Response Act of 2002.” 


History. vey of Technological and Regulatory Alterna- 
Acts 2002, ch. 849, § 1. tives, 66 Tenn. L. Rev. 177 (1999). 


Law Reviews. 
Defusing Bomb-Blast Terrorism: A Legal Sur- 


39-13-802. Legislative intent. 


(a) The general assembly finds and declares that the threat of terrorism 
involving weapons of mass destruction, including, but not limited to, biological, 
chemical, nuclear, or radiological agents, is a compelling public safety and 
health concern. The general assembly recognizes that terrorism involving 
weapons of mass destruction could result in a disaster placing residents of 
Tennessee in great peril. The general assembly finds it necessary to sanction 
the possession, manufacture, use, or threatened use of chemical, biological, 
nuclear, or radiological weapons, as well as the intentional use or threatened 
use of industrial or commercial chemicals as weapons, to take other steps to 
prevent the occurrence of terrorist acts to the fullest extent possible, and to 
respond rapidly and effectively to any terrorist acts. The general assembly 
further finds and declares that hoaxes involving terrorist threats create a 
substantial drain on governmental resources and are a significant disruption 
to the operation of government, as well as a disruption of the right of persons 
to a sense of personal security. 

(b) The general assembly further finds and declares that the threat from 
terrorism arises from a variety of sources and means other than through the 
utilization of weapons of mass destruction. The general assembly finds that 
this state has a compelling state interest in preventing terrorism within its 
borders, and the targeted prohibitions set forth in this part are meant to be a 
focused and least intrusive method for this state to protect its residents from 
such threats. The general assembly further declares that this part neither 
targets, nor incidentally prohibits or inhibits, the peaceful practice of any 
religion. 


History. 803 and 39-13-807 and enacted § 39-13-809, 
Acts 2002, ch. 849, § 1; 2011, ch. 497, § 2. shall be known and may be cited as the “Mate- 
rial Support to Designated Entities Act of 


Compiler’s Notes. 2011.” 


Acts 2011, ch. 497, § 1 provided that §§ 2-5 
of the act, which amended §§ 39-13-802, 39-13- 


39-13-8033. Part definitions. 


As used in this part, unless the context otherwise requires: 


527 OFFENSES AGAINST PERSON 39-13-803 


(1) “Act of terrorism” means an act or acts constituting a violation of this 
part, any other offense under the laws of Tennessee, or an act or acts 
constituting an offense in any other jurisdiction within or outside the 
territorial boundaries of the United States that contains all of the elements 
constituting a violation of this part or is otherwise an offense under the laws 
of such jurisdiction, that is intended, directly or indirectly, to: 

(A) Intimidate or coerce a civilian population; 

(B) Influence the policy of a unit of government by intimidation or 
coercion; or 

(C) Affect the conduct of a unit of government by murder, assassination, 
torture, kidnapping, or mass destruction; 

(2) “Biological warfare agents” mean agents intended for use in war or 
other attack to cause disease or death in humans, animals, or plants that 
depend for their effect on multiplication within the target organism, and 
includes, but is not limited to, the following agents, or any analog of these 
agents: 

(A) Bacteria 
G) Bacillus anthracis (anthrax); 
Gi) Bartonella quintana (trench fever); 
(iii) Brucella species (brucellosis); 
(iv) Burkholderia mallei (glanders); 
(v) Burkholderia pseudomallei (meliodosis); 
(vi) Franciscella tularensis (tularaemia); 
(vii) Salmonella typhi (typhoid fever); 
(viii) Shigella species (shigellosis); 
(ix) Vibrio cholerae (cholera); 
(x) Yersinia pestis (plague); 
(xi) Coxiella burnetii (Q fever); 
(xii) Orientia tsutsugamushi (scrub typhus); 
(xiii) Rickettsia prowazeki (typhus fever); 
(xiv) Rickettsia rickettsii (Rocky Mountain spotted fever); 
(xv) Chlamydia psittaci (psittacosis); 
(xvi) Clostridium botulinum (botulism); 
(xvii) Mycobacterium tuberculosis (tuberculosis); 
(xviii) Staphylococcus aureus (staphylococcal enterotoxin B); and 
(xix) Escherichia coli (K. coli); 
(B) Fungi 
(i) Coccidiodes immitis (coccidioidomycosis); 
(ii) Histoplasma capsulata (histoplasmosis); and 
Gu) Aflatoxin 
(C) Viruses 
(i) Hantaan/Korean haemorrhagic fever and related viruses; 
(ii) Sin Nombre; 
(iii) Crimean-Congo haemorrhagic fever; 
(iv) Rift Valley fever; 
(v) Ebola fever; 
(vi) Marburg; 
(vii) Lymphocytic choriomeningitis; 


39-13-8038 CRIMINAL OFFENSES 528 


(viii) Junin (Argentinian haemorrhagic fever); 
(ix) Machupo (Bolivian haemorrhagic fever); 
(x) Lassa fever; 
(xi) Tick-borne encephalitis/Russian spring-summer encephalitis; 
(xii) Dengue; 
(xiii) Yellow fever; 
(xiv) Omsk haemorrhagic fever; 
(xv) Japanese encephalitis; 
(xvi) Western equine encephalomyelitis; 
(xvii) Eastern equine encephalomyelitis; 
(xvill) Chikungunya; 
(xix) O’nyong-nyong; 
(xx) Venezuelan equine encephalomyelitis; 
(xxi) Variola major (smallpox); 
(xxii) Monkey pox; 
(xxiii) White pox (variant of variola virus); 
(xxiv) Influenza; and 
(xxv) Hantavirus; 
(D) Protozoa 
(i) Naeglaeria fowleri (naegleriasis); 
(ii) Toxoplasma gondii (toxoplasmosis); 
(iii) Schistosoma species (bilharziasis); and 
(iv) Cryptosporidium parvum (cryptosporidiosis); and 
(E) Other toxins, including, but not limited to: 
(i) Ricin; and 
(ii) Saxitoxin; 

(3) “Chemical warfare agents” include, but are not limited to, the follow- 
ing agents, or any analog of these agents, intended for use in war or other 
attack to cause disease or death in humans, animals, or plants: 

(A) Nerve agents, including, but not limited to: 

G) Ethyl NN- dimethylphosphoramidocyanidate (Tabun, or GA); 

(ii) O-isopropyl methylphosphonofluoridate (Sarin, or GB); 

(iii) O-1,2,2-trimethylpropyl methylphosphonofluoridate (Soman, or 
GD); 

(iv) O-cyclohexyl methylphosphonofluoridate (cyclosarin, or GF); 

(v) O-ethyl $-2-diisopropylaminoethyl methylphosphonothiolate 
(VX); 

(vi) O-ethyl S-2-dimethylaminoethyl methylphosphonothiolate 
(medemo); and 

(vii) O-isobutyl S-2-diethylaminoethyl methylphosphonothiolate 
(VR); 
(B) Blood agents, including, but not limited to: 

(i) Hydrogen cyanide (AC); 

(ii) Cyanogen chloride (CK); and 

(iii) Arsine (SA); 
(C) Blister agents, including, but not limited to: 

(i) Mustards (H, HD (sulfur mustard), HN-1, HN-2, HN-3 (nitrogen 
mustard)); 
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(ii) Arsenicals, including, but not limited to, Lewisite (L); 
(iii) Urticants, including, but not limited to, CX; 
(iv) Bis(2-chloroethylthioethyl) ether (agent T); and 
(v) Incapacitating agents, including, but not limited to, BZ; provided, 
however, that “incapacitating agents” shall not include any agent, the 
possession of which is otherwise lawful, that is intended for use for 
self-defense or defense of others; 
(D) Choking agents, including, but not limited to: 
(i) Phosgene (CG); 
(ii) Diphosgene (DP); and 
(iii) Chloropicrin; 
(EK) Pesticides; 
(F) Dioxins; 
(G) Polychlorinated biphenyls (PCBs); 
(H) Flammable industrial gases and liquids, including, but not limited 
to: 
(i) Gasoline; and 
Gi) Propane; and 
(I) Tear gases and other disabling chemicals, including, but not limited 
to: 
(i) 10-chloro-5, 10-dihydrophenarsazine (adamsite, or DM); 
(ii) 1-chloroacetophenone (CN); 
(iii) a-bromophenylacetonitrile (larmine, BBC or CA); 
(iv) 2-chlorobenzalmalononitrile (CS); 
(v) Dibenzoxazepine (CR); 
(vi) Oleoresin capsicum (OC); and 
(vii) 3-quinuclidinyl benzilate (BZ); provided, however, that “tear 
gases and other disabling chemicals” shall not include any agent, the 
possession of which is otherwise lawful, that is intended for use for 
self-defense or defense of others; 
(4) “Designated entity” means any entity designated by the United States 


department of state as a foreign terrorist organization in accordance with 


§ 


219 of the Immigration and Nationality Act (8 U.S.C. § 1189), or by the 


United States department of the treasury as a specially designated national 
in accordance with 31 CFR part 500; 


(5) “Expert advice or assistance”: 

(A) Means advice or assistance derived from scientific, technical, legal 
or other specialized knowledge; and 

(B) Does not mean legal services provided to a defendant in relation to 
any action brought pursuant to this part, or pursuant to federal or state 
law; 
(6) “Financial institution” shall have the meaning provided in 31 CFR 


chapter X; 


(7) “Material support or resources”: 

(A) Means any property, tangible or intangible, or service, including 
currency or monetary instruments or financial securities, financial ser- 
vices, lodging, training, expert advice or assistance, safe houses, false 
documentation or identification, communications equipment, facilities, 
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weapons, lethal substances, explosives, transportation, and personnel; 
and r 
(B) Does not include medicine or religious materials; 

(8) “Nuclear or radiological agents” includes, but is not limited to: 

(A) Any explosive device designed to cause a nuclear yield, also known 
as an improvised nuclear device (IND); 

(B) Any explosive device utilized to spread radioactive material, also 
known as a radiological dispersal device (RDD); and 

(C) Any act or container designed to release radiological material as a 
weapon without an explosion, also known as a simple radiological disper- 
sal device (SRDD); 

(9) “Training” means instruction or teaching designed to impart a specific 
skill, as opposed to general knowledge; 

(10) “Weapon of mass destruction” includes chemical warfare agents, 
biological or biologic warfare agents, weaponized agents, weaponized bio- 
logical or biologic warfare agents, nuclear agents, radiological agents, or the 
intentional release of industrial agents as a weapon; 

(11) “Weaponization” is the deliberate processing, preparation, packaging, 
or synthesis of any substance for use as a weapon or munition; 

(12) “Weaponized agents” are those agents or substances prepared for 
dissemination through any explosive, thermal, pneumatic, or mechanical 
means; and 

(13) “Weaponized biological or biologic warfare agents” include, but are 
not limited to, weaponized pathogens, such as bacteria, viruses, rickettsia, 
yeasts, fungi, or genetically engineered pathogens, toxins, vectors, and 
endogenous biological regulators (EBRs). 


History. 803 and 39-13-807 and enacted § 39-13-809, 
Acts 2002, ch. 849, § 1; 2011, ch. 497, § 3. shall be known and may be cited as the “Mate- 
rial Support to Designated Entities Act of 


_ b] 
Compiler’s Notes. 2011.” 


Acts 2011, ch. 497, § 1 provided that §§ 2-5 
of the act, which amended §§ 39-13-802, 39-13- 


39-13-804. Intentional release of dangerous chemical or hazardous 
material with intent of causing harm. 


(a) The intentional release of a dangerous chemical or hazardous material 
utilized in a lawful industrial or commercial process shall be considered use of 
a weapon of mass destruction when a person knowingly utilizes those agents 
with intent and for the purpose of causing harm to persons either directly or 
indirectly through harm to animals or the environment. The release of 
dangerous chemicals or hazardous materials for any purpose shall remain 
subject to regulation under federal and state environmental laws. 

(b) The lawful use of chemicals for legitimate mineral extraction, industrial, 
agricultural, commercial, or private purposes, such as gasoline used to power 
engines or propane used for heating or cooking, is not proscribed by this part. 

(c) No university, research institution, private company, individual, hospi- 
tal, or other health care facility shall be subject to this part for actions taken 
in furtherance of objectives undertaken for a lawful purpose; provided, that 
such actions are taken in connection with scientific or public health research or 
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are necessary for therapeutic or clinical purposes, and, as required, are 
licensed or registered with the centers for disease control and prevention 
pursuant to the Code of Federal Regulations (CFR) or other applicable 
authorities. 


History. 
Acts 2002, ch. 849, § 1. 


39-13-805. Commission of act of terrorism. 


(a) Itis an offense for any person to commit an act of terrorism in this state. 
(b) An act of terrorism is a Class A felony. 


History. Cross-References. 
Acts 2002, ch. 849, § 1. Penalty for Class A felony, § 40-35-111. 


39-13-806. Weapons of mass destruction. 


(a) It is an offense for any person, without lawful authority, to possess, 
develop, manufacture, produce, transfer, acquire, weaponize, or retain any 
weaponized agent, biological warfare agent, weaponized biological or biologic 
warfare agent, chemical warfare agent, nuclear or radiological agent, or any 
other weapon of mass destruction. 

(b) A violation of subsection (a) is a Class B felony. 


History. Cross-References. 
Acts 2002, ch. 849, § 1. Penalty for Class B felony, § 40-35-111. 


39-13-807. Provision of support or resources to designated entity or to 
persons committing or attempting an act of terrorism — 
Exception. 


(a) It is an offense for any person to provide material support or resources, 
or attempt or conspire to provide material support or resources, to: 

(1) Any person known by the person providing such material support or 
resources to be planning or carrying out an act of terrorism in this state, or 
concealing or attempting to escape after committing or attempting to commit 
an act of terrorism; or 

(2) Adesignated entity; provided, the person must have actual knowledge 
that the entity is a designated entity. 

(b) A violation of subsection (a) is a Class A felony. 

(c) This section shall not apply to any financial service, funds transfer, or 
securities transaction conducted in the ordinary course of business by a 
financial institution subject to the information sharing, suspicious activity 
reporting, or currency transaction reporting requirements of the Bank Secrecy 
Act (31 U.S.C. § 5311 et seq.), or the U.S.A. Patriot Act (PL 107-56); provided, 
that any such institution that acts with the intent to assist, aid, or abet any 
person planning or carrying out an act of terrorism in this state, or concealing 
or attempting to escape after committing or attempting to commit an act of 
terrorism, shall remain liable under subsection (a). 

(d) A person prosecuted under subdivision (a)(2) shall be afforded the same 
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due process rights as are afforded to persons prosecuted under 18 U.S.C. 
§ 2339B. i 

(e) The district attorney general shall notify the United States department 
of state, and any other appropriate federal department or agency, of a violation 
of subsection (a). 


History. shall be known and may be cited as the “Mate- 
Acts 2002, ch. 849, § 1; 2011, ch. 497, § 4. rial Support to Designated Entities Act of 


Compiler’s Notes. tee 

Acts 2011, ch. 497, § 1 provided that §§ 2-5 Cross-References. 
of the act, which amended §§ 39-13-802, 39-13- Penalty for Class A felony, § 40-35-111. 
803 and 39-13-807 and enacted § 39-13-809, 


39-13-808. Distribution or delivery of any substance as an act of 
terrorism or as a hoax. 


(a) It is an offense for any person to distribute or to deliver, as an act of 
terrorism or as a hoax, any substance that is intended to, or that such person 
has reason to believe may, create a fear or apprehension on the part of any 
other person that such substance may be a biological warfare agent, a chemical 
warfare agent, or a nuclear or radiological agent, without regard to whether 
such substance is in fact a biological warfare agent, chemical warfare agent, or 
a nuclear or radiological agent. 

(b)(1) A violation of subsection (a) as an act of terrorism is a Class A felony. 

(2) A violation of subsection (a) as a hoax is a Class C felony. 

(c) In addition to the penalties otherwise provided by law, any person 
convicted of a violation of subsection (a), either as an act of terrorism or as a 
hoax, shall make restitution of the costs incurred by any public or private 
entity or person resulting from such offense. 


History. 
Acts 2002, ch. 849, § 1. 


Cross-References. 
Penalties for Class A and C felonies, § 40-35- 
111. 


39-13-809. Religious justification for violence or criminal activity 
prohibited. 


Religious justification for violence or criminal activity prohibited by this part 
shall not be considered a justification or a defense pursuant to chapter 11, part 
6 of this title, nor shall it prohibit prosecution pursuant to this part. 


History. 803 and 39-13-807 and enacted § 39-13-809, 
Acts 2011, ch. 497, § 5. shall be known and may be cited as the “Mate- 
rial Support to Designated Entities Act of 


Compiler’s Notes. 
Acts 2011, ch. 497, § 1 provided that §§ 2-5 
of the act, which amended §§ 39-13-802, 39-13- 


2011.” 


39-13-810. Forfeiture of property associated with terrorist acts. 


(a) All property, both personal and real, including money, vehicles, and other 
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property used, or intended for use, in the course of, derived from, or realized 
through conduct in violation of this part, is subject to seizure and forfeiture to 
the state. 
(b)(1) The following people or agencies may make a claim with the court 
where the conviction occurs for reimbursement for damages caused by or 
costs associated with the investigation and prosecution of the criminal 
violations, or the seizure and forfeiture of property under this part: 

(A) Any person who suffers personal injury or property damage from 
the offense or any person entitled to bring suit pursuant to § 20-5-106 for 
death resulting from the offense; or 

(B) The law enforcement agency or other governmental agency that 
participated in the investigation, mitigation, or prosecution of the criminal 
offense or that participated in the seizure and forfeiture. 

(2) No interest in real or personal property, money, or other assets seized 
shall be subject to forfeiture pursuant to this section if the court finds at 
least one (1) of the following: 

(A) The owner or interest holder acquired the property before the 
conduct alleged to give rise to its forfeiture; or 

(B) The owner or interest holder acquired the property during or after 
the conduct alleged to give rise to its forfeiture, and the owner or interest 
holder acquired this interest as a good faith purchaser for value, or 
acquired this interest in a commercially reasonable manner, and the 
owner or interest holder: 

(i) Acted reasonably to prevent the conduct giving rise to forfeiture; or 
(ii) Did not know of the acts giving rise to forfeiture. 

(3) No interest in real or personal property, money, or any other item 
subject to forfeiture under this section shall be seized or forfeited, unless the 
owner or interest holder is convicted of a crime or crimes prohibited by this 
part. If the owner or interest holder is an entity other than a natural person, 
the property shall not be forfeited unless the entity’s officer, employee, or 
agent is convicted of the crime or crimes under this part, and the state shall 
also have the burden to establish beyond a reasonable doubt the following 
additional elements: 

(A) The conviction is based on acts by the defendant in the course of and 
within the scope of the defendant’s employment; and 

(B) The entity knew or had reason to know from information in the 
entity’s possession, other than through its convicted officer, employee, or 
agent, of the criminal nature of the acts. 

(4) If the owner or interest holder in the seized property is not convicted 
of a violation of this part and is no longer subject to prosecution for the 
conduct giving rise to the forfeiture action, the property shall be returned to 
the owner or interest holder, unless the property is otherwise subject to 
forfeiture. The owner or interest holder may subsequently file a petition with 
the court that had jurisdiction over the forfeiture claim to recover reasonable 
attorney’s fees and any actual damages resulting from the seizure and 
forfeiture proceedings. 

(c) The state may stipulate that the interest of an owner or interest holder 
is exempt from forfeiture upon presentation of proof of the claim as provided in 
§ 39-11-704. 
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(d) All property seized and forfeited pursuant to this section shall be sold at 
public auction, and the proceeds from the sale shall be distributed as follows: 
(1) Any victim of the offense may file a claim with the court prior to the 
defendant’s determination of guilt. Any claim the court finds to be verified 
and a result of the offense shall be approved by the court and paid first from 
the proceeds. The court shall determine the proper amount of damages using 
the restitution procedure in § 40-35-304, but this section and § 39-13-811 
shall prevail with regard to the scope of damages for which a victim may 
claim; 
(2) The costs of investigation shall be paid to the law enforcement agency 
or governmental agency that conducted the investigation; provided: 

(A) If more than one (1) law enforcement agency or governmental 
agency equally conducted the investigation, the costs of investigation shall 
be paid equally to the law enforcement agencies and governmental 
agencies conducting the investigation; and 

(B) Ifone (1) law enforcement agency or governmental agency primarily 
conducted the investigation, the costs of investigation first shall be paid to 
that law enforcement agency or governmental agency, with actual vouch- 
ered costs reimbursed on a pro rata basis to the other law enforcement 
agencies or governmental agencies participating in the investigation, not 
to exceed ten percent (10%) of the costs of investigation allocated to the 
primary law enforcement agency or governmental agency; 

(3) The remainder of the proceeds shall be paid on a pro rata basis to a law 
enforcement agency or governmental agency that participated in the miti- 
gation, seizure, or forfeiture process. 


History. which enacted this section, shall apply to pro- 
Acts 2015, ch. 441, § 1. hibited conduct occurring on or after July 1, 
2015. 


Compiler’s Notes. 
Acts 2015, ch. 441, § 2 provided that the act, 


39-13-811. Civil action available to victims. 


(a) Notwithstanding whether criminal prosecution is commenced, or a 
conviction is obtained for a violation of this part, a victim of a violation of this 
part shall have a civil cause of action against the person responsible for the 
violation for both economic and noneconomic damages, up to the limits 
provided in § 29-39-102, for any personal injury, death, or property damage 
proximately caused by the violation. 

(b) If the victim prevails in the action, the victim shall be entitled to all 
necessary costs incurred in bringing the action, including reasonable attor- 
ney’s fees, and shall be eligible for punitive damages up to the limits set in 
§ 29-39-104. 

(c) Notwithstanding § 28-3-104, an action under this section shall be 
commenced within five (5) years of the date the cause of action accrued. 

(d) If the victim prevailed and is awarded a judgment for damages, the 
judgment shall be offset by any amount the victim actually receives from the 
proceeds of assets forfeited pursuant to § 39-13-810 or from the criminal 
injuries compensation fund. If the amount of damages the criminal court judge 
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determines to be appropriate pursuant to § 39-13-810(d)(1) and the amount of 
any judgment awarded the victim pursuant to this section are different, for the 
purpose of determining the total amount of damages to which the victim is 
entitled, the higher amount shall prevail. 


History. which enacted this section, shall apply to pro- 
Acts 2015, ch. 441, § 1. hibited conduct occurring on or after July 1, 


Compiler’s Notes. Tees 


Acts 2015, ch. 441, § 2 provided that the act, 


39-13-812. Immunity for report of suspicious activity or behavior. 


(a) A person who in good faith makes a report of suspicious activity or 
behavior shall be immune from civil and criminal liability for the making of the 
report if the report is based on articulable suspicion. 

(b) As used in this section, “report of suspicious activity or behavior” means 
any communication to a law enforcement officer or agency or other appropriate 
authority of the behavior or activity of another person if the report is made 
with the articulable belief that the behavior or activity constitutes or is in 
furtherance of an act of terrorism. 

(c) This section shall not apply to the intentional making of a report known 
to be false, including a violation of § 39-16-502, or to a report made with 
reckless disregard for the truth of the report. 


History. 
Acts 2017, ch. 208, § 1. 


PART 9 
SURVEILLANCE BY UNMANNED AIRCRAFT 


39-13-901. Part definitions. 


As used in this part: 

(1) “Image” means any capturing of sound waves, thermal, infrared, 
ultraviolet, visible light, or other electromagnetic waves, odor, or other 
conditions existing on or about real property in this state or an individual 
located on that property; and 

(2) “Unmanned aircraft” means an airborne device that is operated 
without an individual in or on the device. 


History. 
Acts 2014, ch. 876, § 2. 


39-13-902. Lawful capture of images — Use for lawful purposes. 


(a) Notwithstanding § 39-13-903, it is lawful to capture an image using an 
unmanned aircraft in this state: 
(1) For purposes of professional or scholarly research and development by 
a person acting on behalf of an institution of higher education, as defined by 
§ 49-7-802, including a person who: 
(A) Is a professor, employee, or student of the institution; or 
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(B) Is under contract with or otherwise acting under the direction or on 
behalf of the institution; ‘ 

(2) In airspace designated as a test site or range authorized by the federal 
aviation administration for the purpose of integrating unmanned aircraft 
systems into the national airspace; 

(3) As part of an authorized operation, exercise, or mission of any branch 
of the United States military, consistent with the Constitution of the United 
States; 

(4) If the image is captured for the purposes of mapping; provided, the 
image of any person or thing on private property captured in the course of 
mapping shall be subject to § 39-13-905 as an image captured incidental to 
the lawful capturing of an image; 

(5) If the image is captured for the practice of land surveying, as defined 
in § 62-18-102, by a duly registered land surveyor, pursuant to title 62, 
chapter 18, part 1; provided, the image of any person or thing on private 
property captured in the course of land surveying shall be subject to 
§ 39-13-905 as an image captured incident to the lawful capturing of an 
image; 

(6) If the image is captured by or for an electric or natural gas utility: 

(A) For operations and maintenance of utility facilities for the purpose 
of maintaining utility system reliability and integrity; 

(B) For inspecting utility facilities to determine repair, maintenance, or 
replacement needs during and after construction of such facilities; 

(C) For assessing vegetation growth for the purpose of maintaining 
clearances on utility easements; or 

(D) For utility facility routing and siting for the purpose of providing 
utility service; 

(7) With the consent of the individual who owns or lawfully occupies the 
real property captured in the image; 

(8) For law enforcement purposes, as permitted by § 39-13-609; 

(9) If the image is captured by state or local law enforcement authorities, 
or a person who is under contract with or otherwise acting under the 
direction or on behalf of state authorities, for the purpose of: 

(A) Surveying the scene of a catastrophe or other damage to determine 
whether a state of emergency should be declared; 

(B) Preserving public safety, protecting property, or surveying damage 
or contamination during a lawfully declared state of emergency; or 

(C) Conducting routine air quality sampling and monitoring, as pro- 
vided by state or local law; 

(10) At the scene of a spill, or a suspected spill, of hazardous materials; 

(11) For the purpose of fire suppression; 

(12) For the purpose of rescuing a person whose life or well-being is in 
imminent danger; 

(13) Ifthe image is captured by a Tennessee licensed real estate broker in 
connection with the marketing, sale, or financing of real property, provided 
that no individual is identifiable in the image; 

(14) Of public real property or a person on that property; 

(15) If the image is captured by the owner, operator or agent, or a person 
under contract with the owner, operator or agent, of an oil, gas, water, or 
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other pipeline for the purpose of inspecting, maintaining, or repairing 

pipelines or other related facilities, and is captured without the intent to 

conduct surveillance on an individual or real property located in this state; 

(16) In connection with oil and gas pipeline and well safety and 
protection; 

(17) In connection with port authority surveillance and security; 

(18) As authorized or permitted by the federal aviation administration for 
use in a motion picture, television or similar production where the filming is 
authorized by the property owner and a state or local film permit agency, if 
required; 

(19) As a part of a commercial service that has received authorization 
from the federal aviation administration to use unmanned aircraft or an 
unmanned aircraft operating under regulations promulgated by the federal 
aviation administration for commercial use of unmanned aircraft; 

(20) If the image is captured by the department of transportation, or a 
person under contract with or otherwise acting under the direction of or on 
behalf of the department of transportation, for the purpose of planning, 
locating, designing, constructing, maintaining, or operating transportation 
programs or projects; provided, the image of any person or thing on private 
property captured by or for the department of transportation pursuant to 
this subdivision (a)(20) shall be subject to § 39-13-905 as an image captured 
incident to the lawful capturing of an image; or 

(21) Ifthe image is captured for the practice of photogrammetric mapping 
by an individual who holds the “certified photogrammetrist” designation of 
the American Society for Photogrammetry and Remote Sensing or other 
national scientific organization having a process for certifying photogram- 
metrists; provided, the image of any person or thing on private property 
captured in the course of photogrammetric mapping shall be subject to 
§ 39-13-905 as an image captured incident to the lawful capturing of an 
image. 

(b) An image captured for law enforcement purposes by a state or local law 
enforcement agency, or by a person who is under contract with or otherwise 
acting under the direction of or on behalf of such agency, shall be handled in 
accordance with § 39-13-609 and shall not be used for any purpose other than 
the lawful purpose for which the image was captured as permitted by this 
section. 


History. 
Acts 2014, ch. 876, § 3; 2016, ch. 900, §§ 1-5. 


39-13-903. Unlawful capture of image with intent to conduct surveil- 
lance a misdemeanor offense — Defense. 


(a) Subject to the exceptions set forth in § 39-13-902(a), a person commits 
an offense if the person: 

(1) Uses an unmanned aircraft to capture an image of an individual or 
privately owned real property in this state with the intent to conduct 
surveillance on the individual or property captured in the image; 

(2) Knowingly uses an image in a manner prohibited by § 39-13-902(b); 
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(3) Without the venue owner or operator’s consent, uses an unmanned 
aircraft to intentionally capture an image of an individual or event at an 
open-air event venue wherein more than one hundred (100) individuals are 
gathered for a ticketed event; 

(4)(A) Knowingly uses an unmanned aircraft within or over a designated 

fireworks discharge site, fireworks display site, or fireworks fallout area 

during an event as defined in § 68-104-202, without the consent of the 
owner or operator of the event; and 
(B) For purposes of this subdivision (a)(4): 

(i) “Discharge site” means the area immediately surrounding the 
fireworks mortars used for an outdoor fireworks display; 

(ii) “Display site” means the immediate area where a fireworks 
display is conducted, including the discharge site, the fallout area, and 
the required separation distance from mortars to spectator viewing 
areas, but not including the spectator viewing areas or vehicle parking 
areas; and 

(iii) “Fallout area” means the designated area in which hazardous 
debris is intended to fall after a pyrotechnic device, including display 
fireworks, is fired; 

(5) Knowingly uses an unmanned aircraft over the grounds of a 

correctional facility; or 

(6)(A) Without the business operator’s written consent, knowingly uses 
an unmanned aircraft within two hundred fifty feet (250’) of the 
perimeter of any critical infrastructure facility for the purpose of 
conducting surveillance of, gathering evidence or collecting information 
about, or photographically or electronically recording, critical infra- 
structure data; 

(B) As used in this subdivision (a)(6), “critical infrastructure facility” 
means: 

(i) An electrical power generation system; electrical transmission 
system, either as a whole system or any individual component of the 
transmission system; or electrical distribution substation; 

(ii) A petroleum refinery; 

(iii) A manufacturing facility that utilizes any hazardous sub- 
stance, as defined in § 68-131-102, either in storage or in the process 
of manufacturing; 

(tv) A chemical or rubber manufacturing facility; 

(v) A petroleum or chemical storage facility; 

(vi) A water or wastewater treatment facility; 

(vii) Any facility, equipment, or pipeline infrastructure utilized in 
the storage, transmission, or distribution of natural gas or propane; 
and 

(viii) Railroad yards and facilities not open to the general public; 
(C) This subdivision (a)(6) shall not prohibit an unmanned aircraft 

system from operating for commercial purposes in compliance with 
authorization granted by the Federal Aviation Administration. 

(b) An offense under this section is a Class C misdemeanor. 

(c) Itis a defense to prosecution under this section that the person destroyed 
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the image: 
_ (1) As soon as the person had knowledge that the image was captured in 
violation of this section; and 
(2) Without disclosing, displaying, or distributing the image to a third 
party. 


History. Cross-References. 
Acts 2014, ch. 876, § 4; 2015, ch. 240, §§ 1-3; Penalty for Class C misdemeanor, § 40-35- 
2016, ch. 788, § 1. 111. 


39-13-904. Possession or distribution and use of unlawfully captured 
images — Misdemeanor offenses — Separate images con- 
stitute separate offenses — Defenses. 


(a) A person commits an offense if the person: 
(1) Captures an image in violation of § 39-13-903; and 
(2)(A) Possesses that image; or 
(B) Discloses, displays, distributes, or otherwise uses that image. 
(b)(1) An offense under subdivision (a)(2)(A) is a Class C misdemeanor. 
(2) An offense under subdivision (a)(2)(B) is a Class B misdemeanor. 

(c) Each image a person possesses, discloses, displays, distributes, or 
otherwise uses in violation of this section is a separate offense. 

(d) It is a defense to prosecution under this section for the possession of an 
image that the person destroyed the image as soon as the person had 
knowledge that the image was captured in violation of § 39-13-903. 

(e) It is a defense to prosecution under this section for the disclosure, 
display, distribution, or other use of an image that the person stopped 
disclosing, displaying, distributing, or otherwise using the image as soon as the 
person had knowledge that the image was captured in violation of § 39-13-903. 


History. 
Acts 2014, ch. 876, § 5. 


Cross-References. 
Penalties for Class B and C misdemeanors, 
§ 40-35-111. 


39-13-905. Use of unlawfully captured images as evidence — Disclo- 
sure of images limited. 


(a) Except as otherwise provided by subsection (b), an image captured in 
violation of § 39-13-9038, or an image captured by an unmanned aircraft that 
was incidental to the lawful capturing of an image: 

(1) May not be used as evidence in any criminal or juvenile proceeding, 
civil action, or administrative proceeding; 

(2) Is not subject to disclosure, inspection, or copying under title 10, 
chapter 7; and 

(3) Is not subject to discovery, subpoena, or other means of legal compul- 
sion for its release. 

(b) An image described by subsection (a) may be disclosed and used as 
evidence to prove a violation of this part and is subject to discovery, subpoena, 
or other means of legal compulsion for that purpose. 


39-13-906 CRIMINAL OFFENSES 540 


History. 
Acts 2014, ch. 876, § 6. 


39-13-906. Applicability of part. 


This part shall not apply to the manufacture, assembly, distribution, or sale 
of an unmanned aircraft. 


History. 
Acts 2014, ch. 876, § 7. 


39-13-907. Construction of part. 


Nothing in this part shall be construed as permitting any act prohibited by 
other law. 


History. 
Acts 2014, ch. 876, § 8. 


Index 


ABANDONMENT. 
Conspiracy. 
Criminal conspiracy. 
Presumption of abandonment, 
§39-12-103. 
Termination of conspiracy, §39-12-103. 
Justification. 
Self defense. 
Abandonment of encounter by other 
persons. 
Threat or use of force not justified, 
§39-11-611. 
Self defense. 
Abandonment of encounter by other 
persons. 
Threat or use of force not justified, 
§39-11-611. 


ABDUCTION. 
Kidnapping generally, §§39-13-301 to 
39-13-315. 


ABORTION. 
Assault. 
Fetus as victim of assault. 
Legislative intent that section not affect 
abortion, §39-13-107. 
Homicide. 
Fetus as victim. 
Section not affecting abortion in state, 
§39-13-214. 


ACCOMPLICES AND ACCESSORIES. 
Accessory after the fact. 

Attorneys at law. 

Providing legal services as required. 

Inapplicability of section to, §39-11-411. 
Defenses to prosecution, §39-11-411. 
Defined, §39-11-411. 

Attorneys at law. 

Accessories after the fact. 

Attorneys providing legal services as 
required. 

Inapplicability of section to, §39-11-411. 

Conduct of another. 

Criminal responsibility, §39-11-402. 

Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 

Defenses excluded, §39-11-407. 

Criminal responsibility for conduct of 

another, §39-11-402. 

Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 

Defenses excluded, §39-11-407. 


ACCOMPLICES AND ACCESSORIES 
—Cont’d 
Defenses. 
Criminal responsibility for conduct of 
another. 
Defenses excluded, §39-11-407. 
Definitions. 
Accessory after the fact, §39-11-411. 
Felonies. 
Accessory after the fact, §39-11-411. 


ACQUITTAL. 
Racketeer influenced and corrupt 
organizations. 
RICO lien notice. 
Acquittal in or dismissal of criminal 
proceedings. 
Termination of notice, §39-12-208. 


ACTIONS. 
Justification. 
Civil remedies unaffected, §39-11-605. 
Racketeer influenced and corrupt 
organizations. 
Civil proceedings, §39-12-206. 
RICO lien notice. 

Conveying, alienating, disposing of or 
rendering unavailable forfeited 
property. 

Institution of civil action by attorney 
general, §39-12-207. 

Release or extinguishment of notice, 
§39-12-208. 

Terrorism, civil cause of action of victim, 

§39-13-811. 


ADULT ABUSE. 
Aggravated neglect of elderly or 
vulnerable adult. 
Death resulting. 
First degree murder, §39-13-202. 
Bail and recognizance. 
Domestic abuse protection order, violation, 
§39-13-113. 
Criminal law and procedure. 
Aggravated neglect of elderly or vulnerable 
adult. 
Death resulting. 
First degree murder, §39-13-202. 
Elderly and vulnerable adults, criminal 
offenses against. 
Neglect of elderly or vulnerable adult. 
Aggravated neglect. 
First degree murder when death 
results, §39-13-202. 
Protection from abuse. 
Domestic abuse protection order, violation, 
§39-13-113. 
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ADULT ABUSE —Cont’d 
Protection from abuse —Cont’d 
Protective orders, violation. 
Criminal offense, §39-13-113. 


ADVERTISING. 
Child abuse and child neglect or 
endangerment. 
Advertising commercial sexual abuse of a 
minor, §39-13-315. 
Pornography. 
Advertising commercial sexual abuse of a 
minor, §39-13-315. 
Sexual abuse. 
Advertising commercial sexual abuse of a 
minor, §39-13-315. 


AERONAUTICS. 
Aircraft. 
Alcoholic beverages. 

Operation of aircraft while under 
influence. 

Homicide. 
Vehicular homicide, §39-13-213. 
Confiscation. 

Criminal forfeiture. 

Human trafficking offenses, §39-11-703. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 
Forfeiture of conveyances used in robbery, 
burglary, theft or sexual offenses. 
Minor victims of sexual offense, 
disposition of proceeds, §39-13-530. 
Crimes and offenses. 
Piracy. 
First degree murder. 
Reckless killing of another, 
§39-13-202. 
Drones. 

Freedom from unwarranted surveillance 
act, §39-13-609. 

Surveillance by unmanned aircraft to 
capture images, §§39-13-901 to 
39-13-907. 

Drugs. 
Operation of aircraft while under 
influence. 
Homicide. 
Vehicular homicide, §39-13-213. 
Felonies. 
Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, 
§39-13-218. 
Forfeitures. 

Conveyances used in robbery, burglary, 

theft or sexual offenses. 
Minor victims of sexual offense, 
disposition of proceeds, §39-13-530. 
Homicide. 
Aircraft piracy. 
Reckless killing. 
First degree murder, §39-13-202. 
Piracy. 
Murder. 
First degree murder. 
Reckless killing of another, 
§39-13-202. 
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AERONAUTICS —Cont’d 
Drones. ‘ 

Freedom from unwarranted surveillance 
act, §39-13-609. 

Surveillance by unmanned aircraft to 
capture images, §§39-13-901 to 
39-13-907. 

Felonies. 
Aircraft. 
First degree murder. 
Aircraft piracy. 
Reckless killing, §39-13-202. 
Homicide. 
Fetus as victim, §39-13-214. 
Vehicular homicide, §39-13-213. 
Homicide. 
Aircraft. 
Aircraft piracy. 
Reckless killing. 
First degree murder, §39-13-202. 
Murder. 
Aircraft piracy. 
Reckless killing. 
First degree murder, §39-13-202. 


AGE. 
Criminal law and procedure. 
Computation, §39-11-105. 


AGED PERSONS. 
Criminal law and procedure. 
Aggravated neglect of elderly or vulnerable 
adult. 
Death resulting. 
First degree murder, §39-13-202. 
Elderly and vulnerable adults, criminal 
offenses against. 
Neglect of elderly or vulnerable adult. 
Aggravated neglect. 
First degree murder when death 
results, §39-13-202. 
Neglect. 
Criminal offenses against elderly or 
vulnerable adults. 
Neglect of elderly or vulnerable adult. 
Aggravated neglect. 
First degree murder when death 
results, §39-13-202. 


AGE OF CONSENT ACT, §39-13-506. 


AGGRAVATED VEHICULAR ASSAULT, 
§39-13-115. 


AGGRAVATED VEHICULAR HOMICIDE, 
§39-13-218. 


AGGRAVATING CIRCUMSTANCES. 
First degree murder sentencing 
proceedings, §39-13-204. 


AIDING AND ABETTING. 
Conduct of another. 
Criminal responsibility, §39-11-402. 

Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 

Defenses excluded, §39-11-407. 
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AIDING AND ABETTING —Cont’d 
Criminal responsibility for conduct of 
another, §39-11-402. 
Crimes of force or violence when acting in 
concert, higher classification, 


§39-12-302. 
Defenses excluded, §39-11-407. 
Defenses. 
Criminal responsibility for conduct of 
another. 
Defenses excluded, §39-11-407. 


Rape. 
Aggravated rape. 
Defendant aided or abetted by one or 
more other persons, §39-13-502. 
Sexual offenses. 
Rape. 
Aggravated rape. 
Defendant aided or abetted by one or 
more other persons, §39-13-502. 


AIDS. 
Assault. 
AIDS testing for assault victims, 
§39-13-112. 
Criminal law and procedure. 
Aggravated prostitution. 
HIV. 
Defined, §39-13-516. 
Infection not required to occur, 
§39-13-516. 
Assault. 
AIDS testing for assault victims, 
§39-13-112. 
Exposure to HIV, §39-13-109. 
Prostitution. 
HIV testing of persons convicted of, 
§39-13-521. 
Patronizing prostitution. 
HIV testing of those convicted, 
§39-13-521. 
Quarantine or isolation, §39-13-108. 
Sexual offenses. 
HIV testing of persons arrested for, 
§39-13-521. 
Definitions. 
Criminal exposure to HIV, §39-13-109. 
HIV, §39-13-516. 
Prostitution. 
Aggravated prostitution. 
HIV. 
Defined, §39-13-516. 
Infection not required to occur, 
§39-13-516. 
HIV testing of persons convicted of 
prostitution, §39-13-521. 
Patronizing prostitution. 
HIV testing of those convicted, 
§39-13-521. 
Rape. 
Testing of persons arrested for, §39-13-521. 
Sexual offenses. 
Aggravated prostitution. 
HIV. 
Defined, §39-13-516. 


AIDS —Cont’d 
Sexual offenses —Cont’d 
Aggravated prostitution —Cont’d 
HIV —Cont’d 
Infection not required to occur, 
§39-13-516. 
Testing of persons arrested for, §39-13-521. 


AIRCRAFT PIRACY. 
Murder. 
First degree murder. 
Reckless killing of another, §39-13-202. 


ALCOHOLIC BEVERAGES. 
Aeronautics. 
Aircraft. 
Homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Vehicular homicide. 
Reckless killing proximate result of 
driver’s intoxication, §39-13-213. 
Age of majority for alcoholic beverage 
laws. 
Punishment for underage drinking, 
§§39-11-111, 39-11-114. 
Assault. 
Vehicular assault. 
Aggravated vehicular assault, §39-13-115. 
Bodily injury proximate result of person’s 
intoxication, §39-13-106. 
Boats. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Consumption by persons under 21. 
Punishment, §$39-11-111, 39-11-114. 
Criminal law and procedure. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Intoxication as defense to prosecution, 
§39-11-503. 
Underage consumption. 
Punishment, §§39-11-111, 39-11-114. 
Defenses. 
Crimes and offenses. 
Intoxication as defense to prosecution, 
§39-11-503. 
Minors. 
Beer. 
Possession or transportation. 
Misdemeanor, §39-11-114. 
Underage drinking. 
Punishment, §§39-11-111, 39-11-114. 
Misdemeanors. 
Underage consumption, §39-11-111. 
Punishment, §39-11-114. 
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ALCOHOLIC BEVERAGES —Cont’d 
Motor vehicles. 
Assault. 
Vehicular assault. 
Aggravated vehicular assault, 
§39-13-115. 
Bodily injury proximate result of 
person’s intoxication, §39-13-106. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Vehicular assault. 


Aggravated vehicular assault, §39-13-115. 


Bodily injury proximate result of person’s 
intoxication, §39-13-106. 
Murder. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Underage drinking. 
Punishment, §§39-11-111, 39-11-114. 


APPEALS. 
Court of criminal appeals. 
Death penalty. 
Imposed for first degree murder, 
§39-13-206. 
Death penalty. 
Murder. 
First degree murder. 
Review of death sentence, §39-13-206. 
Priority in case docketing, §39-13-217. 
Homicide. 
Murder. 
First degree murder. 
Review of death sentence, §39-13-206. 
Murder. 
First degree murder. 
Death sentence. 
Review of, §39-13-206. 
Sentencing. 
Murder. 
First degree murder. 
Review of death sentence, §39-13-206. 
Supreme court. 
Death penalty. 
Murder. 
First degree murder. 
Review upon affirmance by court of 
criminal appeals, §39-13-206. 
Murder. 
First degree murder. 
Review of death penalty upon 
affirmance by court of criminal 
appeals, §39-13-206. 


ARREST. 
Citizens’ arrest. 
Use of deadly force by, §39-11-621. 
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ARREST —Cont’d 
Deadly force. : 
Law enforcement officers. 
Use of, §39-11-620. 
Private citizens. 
Use by, §39-11-621. 
Domestic abuse. 
Violation of protection order. 
Criminal offense, §39-13-113. 
Force. 
Law enforcement officers. 
Use of deadly force, §39-11-620. 
Private citizens. 
Use of deadly force by, §39-11-621. 
Justification. 
Deadly force. 
Private citizens. 
Use by, §39-11-621. 
Law enforcement officers. 
Use of deadly force, §39-11-620. 
Private citizens. 
Use of deadly force by, §39-11-621. 
Self defense. 
Threat or use of force to resist, 
§39-11-611. 
Police and other law enforcement 
officers. 
Use of deadly force, §39-11-620. 
Private citizens. 
Use of deadly force by, §39-11-621. 
Resisting arrest. 
Self defense. 
Threat or use of force to resist, 
§39-11-611. 
Self defense. 
Threat or use of force to resist, §39-11-611. 
Warrantless arrest. 
Domestic abuse protection order violations, 
§39-13-113. 


ARSON. 
Homicide. 
Murder. 
First degree murder. 
Reckless killing of another, §39-13-202. 
Murder. 
First degree murder. 
Reckless killing of another, §39-13-202. 


ASSAULT, §§39-13-101 to 39-13-115. 
Abortion. 
Fetus as victim of assault. 
Legislative intent that section not affect 
abortion, §39-13-107. 
Aggravated assault. 
Acting in concert, higher classification, 
§39-12-302. 
Aggravated vehicular assault, §39-13-115. 
AIDS testing for assault victims, 
§39-13-112. 
Conduct constituting, §39-13-102. 
Custodians of adults. 
Refusal to protect adult from aggravated 
assault, §39-13-102. 
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ASSAULT —Cont’d 
Aggravated assault —Cont’d 
Deadly weapons. 
Use of, §39-13-102. 
Death, §39-13-102. 
Domestic abuse. 
Fines, §39-13-102. 
Enhanced factors, §39-13-102. 
Fines. 
Domestic abuse, §39-13-102. 
Law enforcement officer, firefighter, etc. 
Enhanced sentences, §39-13-102. 
Parents refusing to protect child from 
aggravated assault, §39-13-102. 
Restitution to correctional institution 
employee victims, §39-13-102. 
Sentencing, §39-13-102. 
Strangulation used to cause bodily injury, 
§39-13-102. 
Violation of injunction or restraining order 
to restrain from causing bodily injury 
to another, §39-13-102. 
AIDS. 
Criminal exposure to HIV, §39-13-109. 
Alcoholic beverages. 
Vehicular assault. 


Aggravated vehicular assault, §39-13-115. 


Bodily injury proximate result of person’s 
intoxication, §39-13-106. 

Assault victim testing, §39-13-112. 

Athletics. 

Joint participation in lawful athletics. 
Defense, §39-13-104. 

Boomer’s law. 

Assault which results in the death of 
another, §39-13-102. 

Conduct constituting, §39-13-101. 
Aggravated assault, §39-13-102. 
Reckless endangerment, §39-13-103. 

Consent. 

Effective consent. 
Defense, §39-13-104. 

Correctional institution employees. 
Aggravated assault. 

Restitution to victims, §39-13-102. 

Custodians of adults. 

Aggravated assault. 
Custodian refusing to protect adult from 
aggravated assault, §39-13-102. 
Deadly weapons. 
Reckless endangerment. 
Committed with deadly weapon, 
§39-13-103. 

Death. 

Aggravated assault, §39-13-102. 

Defenses. 

Effective consent, §39-13-104. 

Definitions, §39-13-101. 

Aggravated assault, §39-13-102. 
Reckless endangerment, §39-13-103. 
Vehicular assault, §39-13-106. 


Aggravated vehicular assault, §39-13-115. 


Domestic abuse. 
Fines, §39-13-101. 
Aggravated assault, §39-13-102. 
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ASSAULT —Cont’d 
Domestic abuse —Cont’d 
Protection orders. 

Violation of orders, §39-13-113. 
Domestic assault, §39-13-111. 
Drunkenness. 

Vehicular assault. — 
Aggravated vehicular assault, §39-13-115. 
Bodily injury proximate result of person’s 
intoxication, §39-13-106. 
Extremely offensive or provocative 

contact, §39-13-101. 

Fearing imminent bodily injury, 

§39-13-101. 

Felonies. 
Aggravated assault, §39-13-102. 
Reckless endangerment. 
Committed with deadly weapon, 
§39-13-103. 
Vehicular assault, §39-13-106. 

Aggravated vehicular assault, §39-13-115. 
Female genital mutilation, §39-13-110. 
Fetus as victim, §39-13-107. 

Fines. 
Aggravated assault. 
Domestic abuse, §39-13-102. 
Domestic assault, §39-13-111. 
Firearms and other weapons. 
Aggravated assault. 
Use of deadly weapon, §39-13-102. 
Reckless endangerment. 
Committed with deadly weapon, 
§39-13-103. 
Generally, §39-13-101. 
Hepatitis B or Hepatitis C. 
Criminal exposure, §39-13-109. 
Injunctions. 
Aggravated assault. 
Violation of injunction or restraining 
order to refrain from causing bodily 
injury to another, §39-13-102. 
Domestic abuse. 
Violation of restraining order. 
Criminal offense, §39-13-113. 
Intent, §39-13-101. 
Aggravated assault, §39-13-102. 
Reckless endangerment, §39-13-103. 
Intoxication. 
Vehicular assault, §39-13-106. 

Aggravated vehicular assault, §39-13-115. 

Misdemeanors, §39-13-101. 
Contact extremely offensive or provocative, 
§39-13-101. 
Reckless endangerment, §39-13-103. 
Motor vehicles. 
Vehicular assault, §39-13-106. 
Aggravated vehicular assault, §39-13-115. 
Intoxication. 
Bodily injury proximate result of 
person’s intoxication, §39-13-106. 
Multiple incidents of assault, domestic 
abuse, etc. 
Cumulative effect causing death, inference 
of defendant’s knowledge, §39-13-210. 
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ASSAULT —Cont’d 
Parent and child. 
Aggravated assault. 
Parent refusing to protect child from 
aggravated assault, §39-13-102. 
Reckless endangerment, §39-13-103. 
Deadly weapons. 
Committed with deadly weapon, 
§39-13-103. 
Recklessly causing bodily injury, 
§39-13-101. 
School employees. 
Communicating threat concerning school 
employee, §39-13-114. 
Sentencing. 
Aggravated assault on law enforcement 
officer, firefighter, etc. 
Enhancement factor, §39-13-102. 
Sports. 
Joint participation in competitive sport. 
Defense, §39-13-104. 
Strangulation used to cause bodily 
injury. 
Aggravated assault, §39-13-102. 
Weapons. 
Aggravated assault. 
Use of deadly weapon, §39-13-102. 
Reckless endangerment. 
Committed with deadly weapon, 
§39-13-103. 


ASSISTED SUICIDE, §39-13-216. 


ATHLETICS. 
Assault. 
Joint participation in lawful athletics. 
Defense, §39-13-104. 
Criminal law and procedure. 
Assault. 
Joint participation in lawful athletic 
contest as defense, §39-13-104. 
Defenses. 
Assault. 
Joint participation in lawful athletic 
contest as defense, §39-13-104. 
Joint participation in lawful athletic 
contest. 
Defense to assaultive offense, §39-13-104. 


ATOMIC ENERGY AND RADIATION. 
Criminal law and procedure. 
Security officers. 
Nuclear security officers, authority to use 
deadly force, §39-11-611. 
Deadly force. 
Nuclear security officers, authority to use 
deadly force, §39-11-611. 
Peace officers at nuclear facilities. 
Deadly force. 
When authorized to use, §39-11-611. 
Security officers. 
Nuclear security officers, authority to use 
deadly force, §39-11-611. 


ATTEMPTS TO COMMIT CRIME. 
Conduct constituting, §39-12-101. 
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ATTEMPTS TO COMMIT CRIME —Cont’d 
Convictions. j 
Multiple convictions, §39-12-106. 
Defenses. 
Incapacity, irresponsibility or immunity of 
party, §39-12-105. 
Offense attempted actually committed. 
Not defense to prosecution, §39-12-101. 
Renunciation. 

Affirmative defense, §39-12-104. 

Defined, §39-12-101. 
Elements of offense, §39-12-101. 
Felonies. 
Grading attempt, §39-12-107. 
Murder. 

First degree murder, §39-11-117. 
Grading attempts, §39-12-107. 
Homicide. 

Murder. 

First degree murder, §39-11-117. 
Incapacity, irresponsibility or immunity 

of party to, §39-12-105. 

Intent, §39-12-101. 
Misdemeanors. 

Grading attempt, §39-12-107. 
Multiple convictions, §39-12-106. 
Murder. 

First degree murder, §39-11-117. 
Renunciation. 

Defense, §39-12-104. 
Substantial steps. 

Conduct constituting, §39-12-101. 


ATTORNEY GENERAL. 
Racketeer influenced and corrupt 
organizations. 
Civil proceedings and RICO lien notices. 
Office to institute, §39-12-206. 
RICO lien notice. 

Conveying, alienating, disposing of or 
rendering unavailable forfeited 
property. 

Institution of civil action, §39-12-207. 

Signing, §39-12-207. 


ATTORNEYS AT LAW. 
Accomplices and accessories. 
Accessories after the fact. 
Attorneys providing legal services as 
required. 
Inapplicability of section to, §39-11-411. 
Criminal law and procedure. 
Accessories after the fact. 
Attorneys providing legal services as 
required. 
Inapplicability of section, §39-11-411. 


ATTORNEY®Y’ FEES. 
Human trafficking. 
Civil action by trafficked person, 
§39-13-314. 
Racketeer influenced and corrupt 
organizations. 
Civil proceedings. 
Recovery of reasonable attorneys’ fees by 
successful plaintiffs, §39-12-206. 
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ATTORNEYS’ FEES —Cont’d 
Racketeer influenced and corrupt 
organizations —Cont’d 
RICO lien notice. 

Conveying, alienating, disposing of or 
rendering unavailable forfeited 
property. 

Civil actions instituted by attorney 
general. 
Recovery of attorneys’ fees, 
§39-12-207. 


B 


BAIL AND RECOGNIZANCE. 
Adult abuse. 
Domestic abuse protection order, violation, 
§39-13-113. 
Conditions. 
Domestic abuse protection order, violation, 
§39-13-113. 
Domestic violence. 
Domestic abuse protection order, violation, 
§39-13-113. 
Family or household member victim of 
offense. 
Domestic abuse protection order, violation, 
§39-13-113. 


BATTERY. 
Assaultive offenses generally, §§39-13-101 
to 39-13-115. 
Sexual battery, §39-13-505. 
Aggravated sexual battery, §39-13-504. 
Child sexual predators. 
Sentencing, §39-13-523. 
Victim under thirteen years of age, 
§39-13-504. 
Exception to defense of ignorance or 
mistake of fact, §39-11-502. 
Authority figures, §39-13-527. 
Sexual offenses generally, §§39-13-501 to 
39-13-533. 


BAWDY HOUSES. 
Houses of prostitution. 
Defined, §39-13-512. 
Inmates, §39-13-512. 


BOATS. 
Aggravated vehicular homicide, 
§39-13-218. 
Alcoholic beverages. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Confiscation. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 
Minor victims of sexual offense, 
disposition of proceeds, §39-13-530. 
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BOATS —Cont’d 
Criminal forfeiture. 
Property subject to forfeiture. 
Human trafficking offenses, §39-11-703. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 
Criminal law and procedure. 
Homicide. . 
Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, 
§39-13-218. 
Drugs. 
Homicide. 
Vehicular homicide. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Drunkenness. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Felonies. 
Homicide. 
Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, 
§39-13-218. 
Forfeitures. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 
Minor victims of sexual offense, 
disposition of proceeds, §39-13-530. 
Conveyances used in robbery, theft or 
sexual offenses. 
Minor victims of sexual offense, 
disposition of proceeds, §39-13-530. 
Homicide. 
Vehicular homicide, §39-13-213. 
Class C felony, §39-13-213. 
Fetus as victim, §39-13-214. 
Prohibited from driving vehicle in state. 
Period of prohibition, §39-13-213. 
Intoxication. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, §39-13-218. 


BOMBS. 
Criminal law and procedure. 
Murder. 
First degree murder. 
Reckless killing of another, §39-13-202. 
Murder. 
First degree murder. 
Reckless killing of another, §39-13-202. 


BOOMER’S LAW. 
Assault which results in the death of 
another, §39-13-102. 
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BREASTFEEDING. 
Indecent exposure. 
Excepted act, §39-13-511. 


BURDEN OF PROOF. 
Criminal law and procedure. 
Defenses, §39-11-2038. 
Affirmative defenses, §39-11-204. 
Insanity defense, §39-11-501. 
Exceptions to offense, §39-11-202. 
Generally, §39-11-201. 
Innocence. 
Person has no burden to prove, 
§39-11-201. 
Presumptions, §39-11-201. 
Insanity defense, §39-11-501. 
Presumption of innocence, §39-11-201. 
Reasonable doubt. 
Elements required to be proved beyond, 
§39-11-201. 
Venue. 
Preponderance of evidence, §39-11-201. 
Defenses. 
Criminal law and procedure, §39-11-203. 
Affirmative defenses, §39-11-204. 
Insanity defense, §39-11-501. 
Racketeer influenced and corrupt 
organizations. 
Civil proceedings instituted pursuant to 
section, §39-12-206. 
Venue. 
Crimes and offenses. 
Preponderance of evidence, §39-11-201. 


BURGLARY AND RELATED OFFENSES. 


Homicide. 
Murder. 
First degree murder. 


Reckless killing of another, §39-13-202. 


Murder. 
First degree murder. 
Reckless killing of another, §39-13-202. 


C 


CARJACKING, §39-13-404. 


CELLULAR TELEPHONES. 
Searches and seizures. 
Location information for electronic devices. 
Warrant required to obtain, §39-13-610. 


CHANCERY COURTS. 
Racketeer influenced and corrupt 
organizations. 
Civil proceedings, §39-12-206. 


CHEMICALS. 
Manufacturing facilities. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 
Storage facilities. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 


CHILD ABUSE AND CHILD NEGLECT 

OR ENDANGERMENT. 

Aggravated child abuse. 
Murder. 
First degree murder, §39-13-202. 
Bail. 
Domestic abuse protection order, violation, 
§39-13-113. 
Continuous sexual abuse of child. 
Offense, §39-13-518. 
Criminal law and procedure. 
Advertising commercial sexual abuse of a 
minor, §39-13-315. 
Bail. 

Domestic abuse protection order, 

violation, §39-13-113. 
Murder. 
First degree murder. 
Aggravated child abuse, §39-13-202. 
Scotty Trexler law, §39-13-202(a)(2). 
Fund. 
Child abuse fund. 

Criminal forfeiture of conveyances used 
in sexual offenses against minor 
victims. 

Disposition of proceeds, §39-13-530. 
Homicide. 
Murder. 
First degree murder. 
Aggravated child abuse, §39-13-202. 
Scotty Trexler law, §39-13-202(a)(2). 
Invasion of privacy. 
Observation without consent, victim under 
13 years of age, §39-13-607. 
Photographing in violation of privacy, 
victim under 13 years of age, 
§39-13-605. 
Misdemeanors. 
Scotty Trexler law, §39-13-202(a)(2). 
Murder. 
First degree murder. 

Aggravated child abuse, §39-13-202. 
Scotty Trexler law, §39-13-202(a)(2). 
Sexual abuse. 

Advertising commercial sexual abuse of a 
minor, §39-13-315. 
Continuous sexual abuse of child. 

Offense, §39-13-518. 


CHILD CUSTODY. 
Criminal law and procedure. 
Custodial interference, §39-13-306. 
Defenses. 
Custodial interference. 

Voluntarily returning person taken before 
arrest or issuance of warrant, 
§39-13-306. 

Felonies. 

Custodial interference, §39-13-306. 
Kidnapping. 

Custodial interference, §39-13-306. 
Misdemeanors. 

Custodial interference. 

Voluntarily returning person taken, 
§39-13-306. 
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CHILD CUSTODY —Cont’d 
Sexual contact with minor by authority 
figure, §39-13-509. 
Visitation rights. 
Custodial interference. 
Detention of child beyond period of 
visitation, §39-13-306. 


CHILDREN. 
Kidnapping. 
Custodial interference, §39-13-306. 


CHIROPRACTORS. 
Assault. 
Healthcare providers, §39-13-101. 
Aggravated assault, enhanced sentencing 
factor, §39-13-102. 


CHURCHES. 
Prostitution. 

Committed within one hundred feet of 

church, §39-13-513. 

Sexual offenses. 

Prostitution. 

Committed within one hundred feet of 
church, §39-13-513. 


CIRCUIT COURTS. 
Racketeer influenced and corrupt 
organizations. 
Civil proceedings, §39-12-206. 


CIRCUMCISION OF FEMALE 
GENITALS. 
Female genital mutilation, §39-13-110. 


CITIZENS’ ARREST. 
Use of deadly force by, §39-11-621. 


CLITORIS. 
Circumcision, excision or infibulation. 
Female genital mutilation, §39-13-110. 


COERCION. 
Criminal law and procedure. 
Defined, §39-11-106. 
Sexual offenses. 
Defined, §39-13-501. 
Rape, §39-13-508. 
Aggravated rape, §39-13-502. 
Sexual battery, §39-13-505. 
Rape, §§39-13-502, 39-13-503. 
Sexual battery, §39-13-505. 
Sexual offenses. 
Defined, §39-13-501. 
Rape, §39-13-503. 
Aggravated rape, §39-13-502. 
Sexual battery, §39-13-505. 


COMMON LAW. 
Criminal conversation. 

Abolition of offense, §39-13-508. 
Defenses. 

Crimes and offenses. 

Defenses available at common law 
abolished, §39-11-203. 

Seduction. 

Abolished, §39-13-508. 
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COMMUNITY SUPERVISION FOR LIFE. 
Persons convicted of rape or aggravated 
sexual battery, §§39-13-524 to 
39-13-526. 
Commencement of supervision after term of 
imprisonment, §39-13-524. 
Jurisdiction, supervision and control by 
correction department, §39-13-524. 
Knowingly violating conditions of 
supervision, §39-13-525. 
Release from supervision, §39-13-525. 
Sentencing generally, §39-13-524. 


COMPUTERS. 
Criminal forfeiture. 
Property subject to forfeiture. 
Human trafficking offenses, §39-11-703. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 


CONFISCATION. 
Sexual offenses. 
Conveyances used in. 
Minor victims of sexual offense, 
disposition of proceeds, §39-13-530. 


CONSENT. 
Assault. 
Effective consent. 
Defense, §39-13-104. 
Criminal law and procedure. 
Effective consent. 
Defense. 
Assaultive offenses, §39-13-104. 
Defined, §39-11-106. 
Definitions. 
Crimes and offenses. 
Effective consent, §39-11-106. 
Effective consent. 
Crimes and offenses. 
Defined, §39-11-106. 
Justification. 
Self defense. 
Consent to exact force used or attempted 
by other individual. 
Threat or use of force against not 
justified, §39-11-611. 
Prostitution. 
Patronizing prostitution. 
Consent of minor not a defense, 
§39-13-514. 
Promoting prostitution. 
Consent of minor not a defense, 
§39-13-515. 
Rape. 
Sexual penetration accomplished without 
consent, §39-13-5083. 
Self defense. 
Consent to exact force used or attempted by 
other individual. 
Threat or use of force against not 
justified, §39-11-611. 
Sexual battery. 
Sexual contact accomplished without 
consent, §39-13-505. 
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CONSENT —Cont’d 
Sexual offenses. 
Causing a minor to engage in sexual 
activity. 
Consent not a defense, §39-13-529. 


CONSPIRACY. 
Abandonment. 

Criminal conspiracy. 

Presumption of abandonment, 

§39-12-103. 
Termination of conspiracy, §39-12-103. 
Criminal conspiracy. 

Abandonment of conspiracy. 
Presumption, §39-12-103. 
Termination, §39-12-103. 

Conduct constituting, §39-12-103. 

Convictions. 

Multiple convictions, §39-12-106. 
Culpable mental state, §39-12-103. 
Defenses. 

Incapacity, lack of responsibility or 

immunity of party to, §39-12-105. 

Offense not completed not defense, 

§39-12-103. 

Renunciation, §39-12-104. 

Grading conspiracy, §39-12-107. 

Incapacity, lack of responsibility, 

irresponsibility or immunity of party to, 
§39-12-105. 

Misdemeanors. 

Grading conspiracy, §39-12-107. 
Multiple convictions, §39-12-106. 
Multiple offenses. 

Conspiring to commit. 

Guilty of one conspiracy, §39-12-103. 

Objectives of conspiracy, §39-12-103. 
Termination of conspiracy upon 

completion, §39-12-103. 

Overt acts. 

Alleging and proving required, 

§39-12-103. 

Presumptions. 

Abandonment of conspiracy, §39-12-103. 
Renunciation. 

Defense, §39-12-104. 

Termination of conspiracy, §39-12-103. 

Defenses. 

Criminal conspiracy. 

Incapacity, irresponsibility or immunity of 

party to, §39-12-105. 
Offense not committed not defense, 
§39-12-103. 
Renunciation defense, §39-12-104. 
Definitions. 
Criminal conspiracy, §39-12-103. 
Felonies. 

Criminal conspiracy. 

Grading conspiracy, §39-12-107. 
Murder. 

First degree murder, §39-11-117. 

Homicide. 

Murder. 

First degree murder, §39-11-117. 
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CONSPIRACY —Cont’d 
Murder. y 
First degree murder, §39-11-117. 
Presumptions. 
Criminal conspiracy. 
Abandonment of conspiracy, §39-12-103. 


CONSTRUCTION AND 
INTERPRETATION. 

Criminal law and procedure. 
Computation of age, §39-11-105. 
Construction of criminal code generally, 

§39-11-104. 
Effect of criminal code, §39-11-102. 
Objectives of criminal code, §39-11-101. 
Drones. 
Surveillance by unmanned aircraft to 
capture images. 
Acts prohibited by other laws not 
authorized, §39-13-907. 
Surveillance by unmanned aircraft to 
capture images. 
Acts prohibited by other laws not 
authorized, §39-13-907. 


CONSTRUCTION ZONES. 
Highway work or construction zones. 
Vehicular homicide, §39-13-213. 


CONTINUOUS SEXUAL ABUSE OF 
CHILD, §39-13-518. 


CONVICTIONS. 
Terrorism. 
Forfeiture of property associated with 
terrorist acts. 
Conviction required, §39-13-810. 


CORPORATIONS. 
Criminal law and procedure. 

Criminal responsibility, §39-11-404. 
Affirmative defenses, §39-11-406. 
Definitions, §39-11-404. 

Individual liability for corporate conduct, 
§39-11-405. 
Defenses. 
Criminal responsibility. 
Affirmative defenses, §39-11-406. 
Defenses. 

Criminal responsibility. 

Affirmative defenses, §39-11-406. 
Definitions. 
Crimes and offenses. 
Criminal responsibility, §39-11-404. 
Trafficking for commercial sex acts. 
Violations by corporations, §39-13-311. 
Trafficking for forced labor or services. 
Violations by corporations, §39-13-311. 


CORRECTIONS. 
Assault. 
Aggravated assault against correctional 
institution employee. 
Restitution to victim, §39-13-102. 
Reporting assault by inmate against 
correctional officer, guard, or other 
employee to prosecuting attorney, 
§39-13-101. 
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CORRECTIONS —Cont’d 
Correctional officers. 
Aggravated assault, enhanced factor at 
sentencing. 
AIDS testing for assault victims, 
§39-13-112. 


Crimes of force or violence when acting in 


concert, higher classification, 
§39-12-302. 

Restitution to victims, §39-13-102. 

Victim of assault correctional officer, 
§39-13-102. 

Assault. 

Reporting assault by inmate against 
correctional officer, guard, or other 
employee to prosecuting attorney, 
§39-13-101. 

Indecent exposure by confined persons. 

Intent to abuse or harass guard, 
§39-13-511. 

Murder of correction officer. 

Aggravating circumstance in first degree 
murder sentencing proceedings, 
§39-13-204. 

Indecent exposure by confined persons. 
Intent to abuse or harass guard, 
§39-13-511. 
Institutions. 
Drones. 

Unlawful use of unmanned aircraft, 
§39-13-903. 

Unmanned aircraft, unlawful use, 
§39-13-903. 


COSTS. 
Human trafficking. 
Civil action by trafficked person, 
§39-13-314. 
Racketeer influenced and corrupt 
organizations. 
Civil proceedings. 

Recovery of litigation costs by successful 

plaintiffs, §39-12-206. 
RICO lien notice. 

Conveying, alienating, disposing of or 
rendering unavailable forfeited 
property. 

Civil actions instituted by attorney 
general. 
Recovery of litigation costs, 
§39-12-207. 


COUNSELORS. 
Domestic assault. 
Counseling as condition of sentence, 
§39-13-111. 


COURT OF CRIMINAL APPEALS. 
Appeals. 
Death penalty. 
Imposed for first degree murder, 
§39-13-206. 
Death penalty. 
First degree murder. 
Review of death sentence, §39-13-206. 


COURT OF CRIMINAL APPEALS —Cont’d 
Homicide. 
Death penalty imposed for first degree 
murder. 
Review, §39-13-206. 
Murder. 
Death penalty imposed for first degree 
murder. 
Review, §39-13-206. 


CRIMINAL CONVERSATION. 
Abolition of common law offense, 
§39-13-508. 


CRIMINAL FORFEITURE. 
Burden of proof by preponderance of 
evidence. 
State’s burden, §39-11-708. 
Burden of state, §39-11-708. 
Complaint, §39-11-708. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 
Minor victims of sexual offense, disposition 
of proceeds, §39-13-530. 
Default judgment, §39-11-708. 
Disposition of forfeited property, 
§39-11-713. 
Assistance by other agencies, §39-11-714. 
Definitions, §39-11-702. 
Equity powers of court, §39-11-715. 
Evidence, §39-11-706. 
Exemptions from forfeiture, §39-11-704. 
Immunities, §39-11-716. 
Intent of legislature, §39-11-701. 
Judicial forfeiture of property, §39-11-708. 
Jurisdiction, §39-11-705. 
Procedure for seizure, §39-11-707. 
Property subject to forfeiture, §39-11-703. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 
Protection of seized property, §39-11-711. 
Provisions supplemental to other laws, 
§39-11-717. 
Return of property seized, §39-11-709. 
Rights of interest holders and owners, 
§39-11-710. 
Sale of forfeited property, §39-11-712. 
Venue, §39-11-705. 
Forfeiture as part of prosecution, 
§39-11-708. 
In personam proceeding. 
Property beyond jurisdiction of court, 
§39-11-708. 
In rem proceeding. 
Property within jurisdiction of court, 
§39-11-708. 
Judgment, entry, §39-11-708. 
Notice that state well seek forfeiture. 
Property of defendant forfeited as part of 
prosecution, §39-11-708. 
Rebuttable presumption property 
subject to forfeiture, §39-11-708. 
Sexual offenses. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 
Minor victims of sexual offense, 
disposition of proceeds, §39-13-530. 
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CRIMINAL FORFEITURE —Cont’d 
Terrorism, forfeiture of property 
associated with acts of, §39-13-810. 
Venue. 
Disposition of forfeited property, 
§39-11-705. 


CRIMINAL LAW AND PROCEDURE. 
Abduction. 
Kidnapping generally, §§39-13-301 to 

39-13-315. 

Adult abuse. 
Aggravated neglect of elderly or vulnerable 
adult. 
Death resulting. 

First degree murder, §39-13-202. 
Advertising. 

Commercial sexual abuse of a minor, 

§39-13-315. 

Age. 
Computation, §39-11-105. 
Aged persons. 
Aggravated neglect of elderly or vulnerable 
adult. 
Death resulting. 

First degree murder, §39-13-202. 
Aggravated statutory rape, §39-13-506. 
AIDS. 

Aggravated prostitution. 
HIV. 
Defined, §39-13-516. 
Infection not required to occur, 
§39-13-516. 
Exposure to HIV, §39-13-109. 
Prostitution. 
HIV testing of those convicted, 
§39-13-521. 
Patronizing prostitution. 
HIV testing of those convicted, 
§39-13-521. 
Quarantine and isolation, §39-13-108. 
Sexual offenses. 
HIV testing of persons arrested for, 
§39-13-521. 
Aircraft. 
Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, 
§39-13-218. 
Alcoholic beverages. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Intoxication as defense to prosecution, 
§39-11-503. 
Amended statutes. 
Offenses committed while statute or act in 
full force and effect. 
Prosecution under act or statute in effect 
at time of commission of offense, 
§39-11-112. 
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CRIMINAL LAW AND PROCEDURE 

—Cont’d 

Appeals. 
Murder. 
First degree murder. 
Review of death sentence, §39-13-206. 
Assaultive offenses. 
General provisions, §§39-13-101 to 
39-13-115. 
Multiple incidents of assault, domestic 
abuse, etc. 

Cumulative effect causing death, 
inference of defendant’s knowledge, 
§39-13-210. 

Assisted suicide, §39-13-216. 
Athletics. 
Assault. 
Joint participation in lawful athletic 
contest as defense, §39-13-104. 
Attempts to commit crime. 
General provisions, §§39-12-101, 39-12-104 
to 39-12-107. 
Attorneys at law. 
Accessories after the fact. 

Attorneys providing legal services as 

required. 
Inapplicability of section, §39-11-411. 
Battery. 
Assaultive offenses generally, §§39-13-101 
to 39-13-115. 
Sexual battery, §39-13-505. 
Aggravated sexual battery, §39-13-504. 
Child sexual predators. 
Sentencing, §39-13-523. 
Victim under thirteen years of age, 
§39-13-504. 
Exception to defense of ignorance or 
mistake of fact, §39-11-502. 

Authority figure perpetrating, §39-13-527. 

Sexual offenses generally, §§39-13-501 to 
39-13-5338. 

Benefits. 
Defined, §39-11-106. 
Boats. 
Homicide. 
Vehicular homicide, §39-13-213. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Bodily injuries. 
Defined, §39-11-106. 
Serious bodily injuries. 
Defined, §39-11-106. 
Burden of proof, §§39-11-201 to 39-11-204. 
Defenses, §39-11-203. 
Affirmative defenses, §39-11-204. 
Insanity defense, §39-11-501. 
Exceptions to offense, §39-11-202. 
Generally, §39-11-201. 
Innocence. 

Person has no burden to prove, 
§39-11-201. 

Presumptions, §39-11-201. 

Insanity defense, §39-11-501. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 

Burden of proof —Cont’d 
Presumption of innocence, §39-11-201. 
Reasonable doubt. 

Elements required to be proved beyond, 
§39-11-201. 

Venue. 

Preponderance of evidence, §39-11-201. 

Carjacking, §39-13-404. 

Child abuse and child neglect or 

endangerment. 

Continuous sexual abuse of child. 
Offense, §39-13-518. 

Child custody. 

Custodial interference, §39-13-306. 

Coercion. 

Defined, §39-11-106. 

Sexual offenses. 

Defined, §39-13-501. 
Rape, §39-13-503. 

Aggravated rape, §39-13-502. 
Sexual battery, §39-13-505. 

Computation of age, §39-11-105. 

Conduct defined under specific statute 

and general statute. 

Prosecution, §39-11-109. 

Conduct defined under two or more 

specific statutes. 

Prosecution, §39-11-109. 

Conduct of another. 

Criminal responsibility, §39-11-402. 
Crimes of force or violence when acting in 

concert, higher classification, 
§39-12-302. 
Defenses excluded, §39-11-407. 

Confiscation. 

Conveyances used in robbery, burglary, 

theft or sexual offenses. 
Minor victims of sexual offense, 
disposition of proceeds, §39-13-530. 

Consent. 

Effective consent. 

Defense. 
Assaultive offenses, §39-13-104. 
Defined, §39-11-106. 

Conspiracy. 

Criminal conspiracy. 

General provisions, §§39-12-103 to 
39-12-107. 

Construction and interpretation. 
Computation of age, §39-11-105. 
Construction of criminal code generally, 

§39-11-104. 

Effect of criminal code, §39-11-102. 

Objectives of criminal code, §39-11-101. 

Continuous sexual abuse of child, 

§39-13-518. 

Corporations. 

Criminal responsibility, §39-11-404. 
Affirmative defenses, §39-11-406. 
Definitions, §39-11-404. 

Individual liability for corporate conduct, 
§39-11-405. 
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CRIMINAL LAW AND PROCEDURE 

—Cont’d 

Corporations —Cont’d 
Defenses. 

Criminal responsibility. 

Affirmative defenses, §39-11-406. 

Criminal code. 

Construction generally, §39-11-104. 
Effect, §39-11-102. 
Objectives, §39-11-101. 

Criminal conversation. 

Abolition of common law offense, 
§39-13-508. 
Criminal homicide. 
General provisions, §§39-13-201 to 
39-13-218. 
Criminal negligence. 
Culpable mental state. 
Definitions, §39-11-302. 
Requirements, §39-11-302. 
Defined, §39-11-106. 

Criminal responsibility. 
Accessories after the fact, §39-11-411. 
Affirmative defenses. 

Corporations, §39-11-406. 

Conduct of another, §39-11-402. 

Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 

Defenses excluded, §39-11-407. 

Corporations, §39-11-404. 

Affirmative defenses, §39-11-406. 

Definitions, §39-11-404. 

Individual liability for corporate conduct, 
§39-11-405. 

Defenses. 

Affirmative defenses. 

Corporations, §39-11-406. 

Exclusions, §39-11-407. 

Definitions. 

Accessories after the fact, §39-11-411. 

Corporations, §39-11-404. 

Innocent or irresponsible persons. 

Causing or aiding to engage in offenses. 

Criminal responsibility for conduct of 
another, §39-11-402. 
Parties to offenses, §39-11-401. 

Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 

Prevention of commission of offense. 

Duty imposed by law or voluntarily 
undertaken. 

Failure to make reasonable effort to 
prevent commission of offense. 
Criminal responsibility for conduct of 
another, §39-11-402. 
Soliciting, directing or aiding another to 
commit offense. 

Criminal responsibility for conduct of 
another, §39-11-402. 

Felonies, §39-11-403. 

Culpable mental state. 
Definitions, §39-11-302. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Culpable mental state —Cont’d 
Requirements, §39-11-301. 
Custodial interference, §39-13-306. 
Deadly weapons. 
Defined, §39-11-106. 
Deception. 
Defined, §39-11-106. 
Defendants. 
Defined, §39-11-106. 
Defenses. 
Affirmative defenses. 
Burden of proof, §39-11-204. 
Corporations. 
Criminal responsibility, §39-11-406. 
Insanity defense, §39-11-501. 


Notice of intention to rely on, §39-11-204. 


Submitted to jury. 
Fairly raised by proof, §39-11-204. 
Instruction on preponderance of 
evidence, §39-11-204. 
AIDS. 
Criminal exposure to HIV, §39-13-109. 
Assault. 
Effective consent, §39-13-104. 
Attempts to commit crime, §§39-12-101, 
39-12-104, 39-12-105. 

Burden of proof, §39-11-203. 
Affirmative defenses, §39-11-204. 
Insanity defense, §39-11-501. 

Common law defenses abolished, 
§39-11-203. 
Conduct of another. 
Criminal responsibility. 
Defenses excluded, §39-11-407. 
Consent. 
Assault. 
Effective consent, §39-13-104. 
Conspiracy. 
Criminal conspiracy, §§39-12-103 to 
39-12-107. 
Corporations. 
Criminal responsibility. 
Affirmative defenses, §39-11-406. 
Criminal responsibility. 
Conduct of another. 
Defenses excluded, §39-11-407. 
Corporations. 
Affirmative defenses, §39-11-406. 
Custodial interference. 


Voluntarily returning person taken before 


arrest or issuance of warrant, 
§39-13-306. 
Duress, §39-11-504. 
Entrapment, §39-11-505. 
Existence of defense. 
Submitted to jury. 
Fairly raised by proof, §39-11-203. 
Female genital mutilation. 
Procedure performed on minors. 
Consent by minor or minor’s parents 
not defense, §39-13-110. 


Defenses —Cont’d 


CRIMINAL LAW AND PROCEDURE 


—Cont’d 
Hepatitis B or hepatitis C. 

Criminal exposure to virus, §39-13-109. 
Ignorance or mistake of fact, §39-11-502. 
Insanity defense, §39-11-501. 
Intoxication, §39-11-503. 

Justification, §39-11-611. 
General provisions, §§39-11-601 to 
39-11-622. 
Notice. 
Affirmative defenses. 
Notification of intention to rely on, 
§39-11-204. 
Renunciation. 
Criminal attempt, solicitation or 
conspiracy, §39-12-104. 
Self defense, §39-11-611. 

Defense of third persons, §39-11-612. 

Immunity, §39-11-622. 

Protection of life or health, §39-11-613. 

Protection of property, §39-11-614. 

Protection of third person’s property,. 

§39-11-615. 
Use of device to protect property, 
§39-11-616. 
Solicitation, §§39-12-102, 39-12-104, 
39-12-105. 
Stand your ground law, §39-11-611. 
Submitted to jury. 
Affirmative defenses. 
Fairly raised by proof, §39-11-204. 
Instruction on preponderance of 
evidence, §39-11-204. 
Instruction on reasonable doubt, 
§39-11-203. 
Third persons. 

Defense of, §39-11-612. 

Immunity, §39-11-622. 


Definitions. 


Accessories after the fact, §39-11-411. 
AIDS. 

Criminal exposure to HIV, §39-13-109. 
Attempts to commit crime, §39-12-101. 
Battery. 

Sexual battery, §§39-13-504, 39-13-505. 
Corporations. 

Criminal responsibility, §39-11-404. 
Criminal conspiracy, §39-12-103. 
Criminal responsibility. 

Corporations, §39-11-404. 

Culpable mental state, §39-11-302. 
Custodial interference, §39-13-306. 
False imprisonment, §39-13-302. 
Felonies, §39-11-110. 
Generally, §39-11-106. 
Homicide, §§39-13-201, 39-13-202, 
39-13-210 to 39-13-213. 
Indecent exposure, §39-13-511. 
Intoxication, §39-11-503. 
Justification, §39-11-602. 
Kidnapping, §§39-13-301 to 39-13-315. 
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—Cont’d 
Definitions —Cont’d 
Manslaughter. 


Voluntary manslaughter, §39-13-211. 
Mental disease or defect, §39-11-501. 
Misdemeanors, §§39-11-110, 39-11-111. 
Motor vehicles. 

Vehicular homicide, §39-13-213. 
Murder, §$§39-13-201, 39-13-202, 39-13-210. 
Negligence. 

Criminally negligent homicide, 

§39-13-212. 

Prostitution, §39-13-512. 

Aggravated prostitution, §39-13-516. 
Public indecency, §39-13-517. 

Rape, §§39-13-502, 39-13-503. 

Rape of a child, §39-13-522. 

Reckless endangerment, §39-13-103. 

Robbery, §§39-13-401 to 39-13-404. 

Sexual battery, §§39-13-504, 39-13-505. 

Solicitation, §39-12-102. 

Vehicular homicide, §39-13-213. 

Voluntary manslaughter, §39-13-211. 
Deprive. 

Defined, §39-11-106. 

Domestic abuse. 

Multiple incidents of assault, domestic 

abuse, etc. 

Cumulative effect causing death, 
inference of defendant’s knowledge, 
§39-13-210. 

Protection orders. 

Violation of orders, §39-13-113. 

Drones. 

Surveillance by unmanned aircraft to 

capture images. 

Unlawful capture of image with intent to 
conduct surveillance, §39-13-903. 

Possession or distribution of unlawfully 
captured images, §39-13-904. 
Use of images as evidence, limited 
disclosure, §39-13-905. 
Drunkenness. 

Homicide. 

Vehicular homicide. 

Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Intoxication as defense to prosecution, 
§39-11-503. 
Duress. 

Defense to prosecution, §39-11-504. 
Effect of criminal code, §39-11-102. 
Electronic surveillance. 

Invasion of privacy, §§39-13-601 to 

39-13-6083. 

Damages, §39-13-603. 

Defenses, §39-13-603. 

Felony, §39-13-602. 

Injunctive relief, §39-13-603. 

Interception of radio frequency 
transmission to facilitate flight, 
§39-13-608. 
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—Cont’d 
Electronic surveillance —Cont’d 

Invasion of privacy —Cont’d 

Limitation of actions, §39-13-603. 
Emancipated minors. 

Defined, §39-11-106. 

Entrapment. | 

Defense to prosecution, §39-11-505. 

Notification of intent to rely on, 

§39-11-505. 
Euthanasia, §39-13-216. 
Exceptions to offenses. 

Burden of proof, §39-11-202. 

False imprisonment, §39-13-302. 
Felonies. 

Defined, §39-11-110. 

Punishment not otherwise prescribed. 

Class E felony, §39-11-113. 

Solicitation of felony. 

Criminal responsibility, §39-11-403. 
Female genital mutilation, §39-13-110. 
Fetuses. 

Assaultive offenses. 

Fetus as victim, §39-13-107. 

Homicide. 

Fetus as victim, §39-13-214. 
Firearms and other weapons. 

Deadly weapons. 

Defined, §39-11-106. 

Definition of firearm, §39-11-106. 

Force. 
Defined, §39-11-106. 
Forfeitures. 

Conveyances used in robbery, burglary, 
theft or sexual offenses. 

Minor victims of sexual offense, 

disposition of proceeds, §39-13-530. 
Fraud. 

Deception. 

Defined, §39-11-106. 

Defined, §39-11-106. 

Rape. 

Sexual penetration accomplished by 

fraud, §39-13-503. 

Sexual battery. 

Sexual contact accomplished by fraud, 

§39-13-505. 
General offenses. 

Criminal attempt. 

General provisions, §§39-12-101, 

39-12-104 to 39-12-107. 

Criminal conspiracy. 

General provisions, §§39-12-103 to 

39-12-107. 

Racketeer influenced and corrupt 
organization act of 1986, §§39-12-201 to 
39-12-210. 

Solicitation. 

General provisions, §§39-12-102, 

39-12-104 to 39-12-107. 
General statutes. 

Conduct defined under specific and general 
statutes. 

Prosecution, §39-11-109. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Government. 
Defined, §39-11-106. 
Records. 
Defined, §39-11-106. 
Handguns. 
Defined, §39-11-106. 
Harm. 
Defined, §39-11-106. 
Hepatitis B or hepatitis C. 
Exposure to virus, §39-13-109. 
HIV. 
Prostitution. 
Aggravated prostitution. 
Defined, §39-13-516. 
HIV testing of those convicted, 
§39-13-521. 
Infection not required to occur, 
§39-13-516. 
Patronizing prostitution. 
HIV testing of those convicted, 
§39-13-521. 
Sexual offenses. 
HIV testing of persons arrested for, 
§39-13-521. 
Homicide. 
General provisions, §§39-13-201 to 
39-13-218. 
Ignorance. 
Defense to prosecution, §39-11-502. 
Inchoate offenses. 
Criminal attempt. 
General provisions, §§39-12-101, 
39-12-104 to 39-12-107. 
Criminal conspiracy. 
General provisions, §§39-12-103 to 
39-12-107. 
Solicitation. 
General provisions, §§39-12-102, 
39-12-104 to 39-12-107. 
Indecent exposure, §39-13-511. 
Injunctions. 
Aggravated assault. 


Enjoining or restraining individuals from 
committing battery against others. 
Violations of injunction or restraining 


order, §39-13-102. 
Innocence. 

Presumption, §39-11-201. 
Insanity defense, §39-11-501. 
Intentional. 

Culpable mental state. 
Definitions, §39-11-302. 
Requirements, §39-11-301. 

Defined, §39-11-106. 
Intoxication. 

Defense to prosecution. 

Culpable mental state. 
Evidence relevant to negate, 
§39-11-503. 
Definitions, §39-11-503. 
Involuntary intoxication. 
Defined, §39-11-503. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Intoxication —Cont’d 
Defense to prosecution —Cont’d 
Mental disease or defect. 
Intoxication itself not constituting, 
§39-11-503. 
Voluntary intoxication. 
Defined, §39-11-503. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Invasion of privacy. 
Flight from criminal offense. 
Interception of radio frequency 
transmission to facilitate flight, 
§39-13-608. 
Interception of cellular or cordless 
telephone transmissions, §39-13-604. 
Observation without consent, §39-13-607. 
Photographing in violation of privacy, 
§39-13-605. 
Wiretapping and electronic surveillance, 
§39-13-601. 
Damages, §39-13-603. 
Defenses, §39-13-603. 
Felony, §39-13-602. 
Injunctive relief, §39-13-603. 
Interception of radio frequency 
transmission to facilitate flight, 
§39-13-608. 
Limitation of actions, §39-13-603. 
Involuntary labor servitude, §39-13-307. 
Criminal forfeiture of property involved in 
human trafficking offenses, §39-11-703. 
‘Distribution and use of proceeds from 
forfeitures, §39-13-312. 
Human trafficking offense, §39-13-314. 
Human Trafficking Resource Hotline Act, 
§39-13-313. 
Prostitution, defense, §39-13-513. 
Jurisdiction. 
Territorial jurisdiction, §39-11-103. 
Jury. 
Defenses. 
Affirmative defenses. 
Submitted to jury. 
Fairly raised by proof, §39-11-204. 
Instruction on preponderance of 
evidence, §39-11-204. 
Submitted to jury. 
Fairly raised by proof, §39-11-203. 
Instruction on reasonable doubt, 
§39-11-203. 
Justification as defense, §39-11-611. 
Generally, §§39-11-601 to 39-11-622. 
Kidnapping. 
General provisions, §§39-13-301 to 
39-13-315. 
Knowing. 
Culpable mental state. 
Definitions, §39-11-302. 


- 
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CRIMINAL LAW AND PROCEDURE 

—Cont’d 

Knowing —Cont’d 
Culpable mental state —Cont’d 
Requirements, §39-11-301. 
Defined, §39-11-106. 
Legal privileges. 
Defined, §39-11-106. 
Manslaughter. 
Voluntary manslaughter, §39-13-211. 
Mental health. 
Custodial interference, §39-13-306. 
Defense of insanity, §39-11-501. 

Mental disease or defect. 

Defined, §39-11-501. 

Rape. 

Aggravated rape. 

Victim’s mental defect or mental 
incapacitation known to defendant, 
§39-13-502. 

Victim mentally defective, §39-13-503. 

Solicitation. 

Insanity of person solicited. 

Defense disallowed, §39-12-102. 

Mental state. 

Culpable mental state. 
Definitions, §39-11-302. 
Requirements, §39-11-301. 

Mercy killing, §39-13-216. 
Minors. 

Child sexual predators. 

Sentencing, §39-13-523. 

Custodial interference, §39-13-306. 

Defined, §39-11-106. 

Emancipated minors. 

Defined, §39-11-106. 

Female genital mutilation. 

Consent to procedure by minor or minor’s 
parents. 

Not defense, §39-13-110. 

Indecent exposure. 

Defendant eighteen years of age or older 
and victim under thirteen, 
§39-13-511. 

Murder. 

First degree murder. 

Aggravated child abuse, §39-13-202. 

Rape or aggravated rape of a child, 
§39-13-202. 

Observation without consent, victim under 

13 years of age, §39-13-607. 

Photographing in violation of privacy, 

victim under 13 years of age, 

§39-13-605. 

Rape. 

Aggravated statutory rape, §39-13-506. 

Mitigated statutory rape, §39-13-506. 

Rape of a child, §39-13-522. 

First degree murder, §39-13-202. 

Ignorance or mistake of fact. 

Exception to defense, §39-11-502. 

Satellite-based monitoring program, 

§39-13-522. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Minors —Cont’d 
Rape —Cont’d 
Rape of a child —Cont’d 
Sentencing of child rapist, §§39-13-522, 
39-13-523. 
Community supervision for life, 
§§39-13-524 to 39-13-526. 
Statutory rape, §39-13-506. 
Aggravated statutory rape, §39-13-506. 
Child sexual predators. 
Sentencing, §39-13-523. 
Mitigated statutory rape, §39-13-506. 
Victims at least thirteen but less than 
eighteen years of age, §39-13-506. 
Sexual battery. 
Aggravated sexual battery. 
Child sexual predators. 
Sentencing, §39-13-523. 
Victim less than thirteen years of age, 
§39-13-504. 
Community supervision for life, 
§§39-13-524 to 39-13-526. 
Exception to defense of ignorance or 
mistake of fact, §39-11-502. 
Sexual contact with minor by authority 
figure, §39-13-509. 
Sexual predators. 
Sentencing, §39-13-523. 
Solicitation. 
Minority of person solicited. 
Defense disallowed, §39-12-102. 
Misdemeanors. 
Defined, §§39-11-110, 39-11-111. 
Mistake of fact. 

Defense to prosecution, §39-11-502. 
Mitigated statutory rape, §39-13-506. 
Motorboats. 

Vehicular homicide, §39-13-213. 

Aggravated vehicular homicide, 
§39-13-218. 
Murder. 
General provisions, §§39-11-117, 39-13-201 
to 39-13-210, 39-13-214. 
Negligence. 
Criminal negligence. 
Culpable mental state. 
Definitions, §39-11-302. 
Requirements, §39-11-301. 
Defined, §39-11-106. 
Homicide. 
Criminally negligent homicide, 
§39-13-212. 
Notice. 
Defenses. 
Affirmative defenses. 
Notification of intention to rely on, 
§39-11-204. 
Entrapment. 
Notification of intent to rely on, 
§39-11-505. 
Penalty to be sought for capital offenses, 
§39-13-208. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Nuclear facilities. 
Nuclear security officers, authority to use 
deadly force, §39-11-611. 
Obtain. 
Defined, §39-11-106. 
Offenses against person. 
Assaultive offenses. 
General provisions, §§39-13-101 to 
39-13-115. 
Criminal homicide, §§39-13-201 to 
39-13-218. 
Kidnapping and false imprisonment. 
General provisions, §§39-13-301 to 
39-13-315. 
Physical injury to victim, §39-13-105. 
Robbery. 
General provisions, §§39-13-401 to 
39-13-404. 
Sexual offenses. 
General provisions, §§39-13-501 to 
39-13-5383. 
Offenses commenced outside state and 
consummated in state. 
Territorial jurisdiction. 
Liability to punishment in state, 
§39-11-103. 
Offenses commenced within state and 
consummated outside state. 
Territorial jurisdiction. 
Liability to punishment in state, 
§39-11-103. 
Offenses committed in state. 
Territorial jurisdiction. 
Liability to punishment by laws of state, 
§39-11-103. 
Offenses committed in two counties. 
Venue, §39-11-103. 
Official proceedings. 
Defined, §39-11-106. 
Organized crime. 
Racketeer influenced and corrupt 
organization act of 1986. 
General provisions, §§39-12-201 to 
39-12-210. 
Owners. 
Defined, §39-11-106. 
Parent and child. 
Aggravated assault. 
Parent refusing to protect child from 
aggravated assault, §39-13-102. 
Custodial interference, §39-13-306. 
Parties. 
Criminal responsibility. 
Parties to offenses, §39-11-401. 
Crimes of force or violence when acting 
in concert, higher classification, 
§39-12-302. 
Peeping. 
Observation without consent, §39-13-607. 
Personal property. 
Justification in threatening or using force. 
Protection of property, §39-11-614. 
Immunity, §39-11-622. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Personal property —Cont’d 
Justification in threatening or using force 
—Cont’d 
Protection of property —Cont’d 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Property defined, §39-11-106. 
Persons. 
Defined, §39-11-106. 
Photography. 
Photographing in violation of privacy, 
§39-13-605. 
Physical injury to victim. 
Crimes against the person, §39-13-105. 
Police and other law enforcement 
officers. 
Defined, §39-11-106. 
Presumptions. 
Criminal conspiracy. 
Abandonment of conspiracy, §39-12-103. 
Innocence, §39-11-201. 
Prisons and prisoners. 
Indecent exposure by confined persons. 
Intent to abuse or harass guard, 
§39-13-511. 
Privacy. 
Invasion of privacy, §§39-13-601 to 
39-13-610. 
Private citizens. 
Arrest. 
Use of deadly force, §39-11-621. 
Property. 
Defined, §39-11-106. 
Justification in threatening or using force. 
Protection of property, §39-11-614. 
Immunity, §39-11-622. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Prosecution. 
Multiple statutes. 
Prosecution under more than one statute, 
§39-11-109. 
Prostitution. 
General provisions, §§39-13-512 to 
39-13-516. 
HIV testing of persons convicted of, 
§39-13-521. 
Patronizing prostitution. 
HIV testing of those convicted, 
§39-13-521. 
Public indecency, §39-13-517. 
Public officers and employees. 
Public servants. 
Defined, §39-11-106. 
Racketeer influenced and corrupt 
organization act of 1986. 
General provisions, §§39-12-201 to 
39-12-210. 
Rape, §39-13-503. 
Aggravated rape, §39-13-502. 
Child, aggravated rape of, §39-13-531. 
Community supervision for life, 
§§39-13-524 to 39-13-526. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Rape —Cont’d 
Aggravated rape —Cont’d 
Child, aggravated rape of —Cont’d 
First degree murder, §39-13-202. 
HIV testing of sexual offense convicts, 
§39-13-521. 
Aggravated rapist. 
Sentencing, §39-13-523. 
Aggravated statutory rape, §39-13-506. 
Community supervision for life, §§39-13-524 
to 39-13-526. 
Forfeiture of conveyances used in sexual 
offenses. 
Minor victims of sexual offense, 
disposition of proceeds, §39-13-530. 
HIV testing of persons arrested for, 
§39-13-521. 
Mitigated statutory rape, §39-13-506. 
Multiple rapist. 
Sentencing, §39-13-523. 
Rape of a child. 
Aggravated rape of child, §39-13-531. 
Community supervision for life, 
§§39-13-524 to 39-13-526. 
First degree murder, §39-13-202. 
HIV testing of sexual offense convicts, 
§39-13-521. 
First degree murder, §39-13-202. 
Ignorance or mistake of fact. 
Exception to defense, §39-11-502. 
Satellite-based monitoring program, 
§39-13-522. 
Sentencing of child rapist, §§39-13-522, 
39-13-5283. 
Sentence and punishment. 
Aggravated rapist, §39-13-523. 
Child, rape of, §§39-13-522, 39-13-523. 
Multiple rapist, §39-13-523. 
Multiple rapist and child rapist, 
§39-13-523. 
Sexual offenses generally, §§39-13-501 to 
39-13-533. 
Statutory rape, §39-13-506. 
Aggravated statutory rape, §39-13-506. 
Authority figure, statutory rape by, 
§39-13-532. 
Child sexual predators. 
Sentencing, §39-13-523. 
HIV testing of sexual offense convicts, 
§39-13-521. 
Mitigated statutory rape, §39-13-506. 
Real property. 
Justification in threatening or using force. 
Protection of property, §39-11-614. 
Immunity, §39-11-622. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Property defined, §39-11-106. 
Reckless. 
Culpable mental state. 
Definitions, §39-11-302. 
Requirements, §39-11-301. 
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CRIMINAL LAW AND PROCEDURE 

—Cont’d 

Reckless —Cont’d 

Defined, §39-11-106. 
Reckless endangerment, §39-13-103. 
Reckless homicide, §39-13-215. 
Recorded devices. 

Defined, §39-11-106. 
Records. 

Governmental records. 

Defined, §39-11-106. 

Repealed statutes. 

Offenses committed while statute or act in 

full force and effect. 

Prosecution under act or statute in effect 
at time of commission of offense, 
§39-11-112. 

Responsibility. 
Criminal responsibility. 

Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 

Generally, §§39-11-401 to 39-11-411. 

Restitution to victims of crime. 
Sentencing of person committing offense to 
pay as part of punishment, §39-11-118. 
RICO. 
Racketeer influenced and corrupt 
organization act of 1986. 
General provisions, §§39-12-201 to 
39-12-210. 
Robbery. 
General provisions, §§39-13-401 to 
39-13-404. 
Schools and education. 
Prostitution near schools, §39-13-513. 

Patronizing prostitutes, §39-13-514. 

Searches and seizures. 
Justification. 
Self defense. 
Threat or use of force to resist, 
§39-11-611. 
Security officer’s/guard. 
Defined, §39-11-106. 
Seduction. 
Abolition of common law offense, 
§39-13-508. 
Self defense, §39-11-611. 
Defense of third persons, §39-11-612. 
Immunity, §39-11-622. 
Protection of life or health, §39-11-613. 
Protection of property, §39-11-614. 
Protection of third person’s property, 
§39-11-615. 
Use of device to protect property, 
§39-11-616. 
Sentencing. 
Restitution to victims of crime. 

Payment by person committing offense as 

part of punishment, §39-11-118. 
Sexting. 
Photographing in violation of privacy and 
disseminating to others, §39-13-605. 
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CRIMINAL LAW AND PROCEDURE 

—Cont’d 

Sexual battery, §39-13-505. 
Aggravated sexual battery, §39-13-504. 
Child sexual predators. 
Sentencing, §39-13-523. 

Community supervision for life, 
§§39-13-524 to 39-13-526. 

Victim under thirteen years of age, 
§39-13-504. 

Exception to defense of ignorance or 
mistake of fact, §39-11-502. 
Authority figure perpetrating, §39-13-527. 
Sexual offenses generally, §§39-13-501 to 
39-13-533. 
Sexual contact with minor by authority 
figure, §39-13-509. 
Sexual offenses. 
Child sexual predators. 

Sentencing, §39-13-523. 

Community supervision for life. 

Persons convicted of rape and aggravated 
sexual battery, §§39-13-524 to 
39-13-526. 

Continuous sexual abuse of child. 

Offense, §39-13-518. 

Forfeiture of conveyances used in sexual 
offenses. 

Minor victims of sexual offense, 
disposition of proceeds, §39-13-530. 

General provisions, §§39-13-501 to 
39-13-533. 
Minors. 

Sexual contact with minor by authority 

figure, §39-13-509. 
Sexual contact with minor by authority 
figure, §39-13-509. 
Standardized treatment for sex offenders, 
§§39-13-701 to 39-13-708. 
Solicitation. 
General provisions, §§39-12-102, 39-12-104 
to 39-12-107. 
Solicitation of felony. 
Classification, §39-11-403. 
Criminal responsibility, §39-11-403. 
Specific statutes. 
Conduct defined under specific statute and 
general statute. 

Prosecution, §39-11-109. 

Conduct defined under two or more specific 
statutes. 

Prosecution, §39-11-109. 

Sports. 
Joint participation in competitive sport. 

Defense to assaultive offense, §39-13-104. 

Stand your ground law, §39-11-611. 
Statutory rape, §39-13-506. 
Aggravated statutory rape, §39-13-506. 
Mitigated statutory rape, §39-13-506. 
Stop and frisk. 
Self defense. 

Threat or use of force to resist, 

§39-11-611. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Suicide. 4 
Assisted suicide, §39-13-216. 
Supreme court. 
Murder. 
First degree murder. 
Review of death sentence upon 
affirmance by court of criminal 
appeals, §39-13-206. 
Surveillance by unmanned aircraft to 
capture images. 
Unlawful capture of image with intent to 
conduct surveillance, §39-13-903. 
Possession or distribution of unlawfully 
captured images, §39-13-904. 
Use of images as evidence, limited 
disclosure, §39-13-905. 
Tennessee bureau of investigation. 
Human Trafficking Resource Center Hotline 
Act, §39-13-313. 
Sexual offenses. 
Forensic medical examination of victim of 
sexually oriented crime. . 
Collection and processing of evidence 
kits and hold kits, §39-13-519. 
Model policy for handling, maintenance 
and testing of evidence kits and 
hold kits, §39-13-520. 
Territorial jurisdiction, §39-11-103. 
Third parties. 
Justification. 
Defense of third persons, §39-11-612. 
Immunity, §39-11-622. 
Trafficking for commercial sex acts, 
§§39-13-309 to 39-13-3138. 
Advertising commercial sexual abuse of a 
minor, §39-13-315. 
Criminal forfeiture of property involved in 
human trafficking offenses. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 
Human trafficking offense, §39-13-314. 
Human Trafficking Resource Hotline Act, 
§39-13-313. 
Trafficking for forced labor or services, 
§§39-13-308, 39-13-310, 39-13-3311. 
Criminal forfeiture of property involved in 
human trafficking offenses, §39-11-703. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 
Human trafficking offense, §39-13-314. 
Human Trafficking Resource Hotline Act, 
§39-13-313. 
Trafficking for sexual servitude. 
Criminal forfeiture of property involved in 
human trafficking offenses, §39-11-703. 
Value. 
Defined, §39-11-106. 
Determination, §39-11-115. 
Trier of fact. 
Determination beyond reasonable doubt, 
§39-11-115. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, §39-13-218. 
Venue. 
Burden of proof. 
Preponderance of evidence, §39-11-201. 
Verdict. 
Murder. 
First degree murder. 

Sentencing proceedings, §39-13-204. 
Voluntary manslaughter, §39-13-211. 
Warrantless arrest. 

Domestic abuse protection order violations, 

§39-13-113. 

Weapons. 
Deadly weapons. 
Defined, §39-11-106. 
Firearms. 
Defined, §39-11-106. 
Handguns. 
Defined, §39-11-106. 
Wiretapping. 
Invasion of privacy, §§39-13-601 to 
39-13-6083. 
Witnesses. 
Insanity defense. 
Expert witnesses. 
Restriction on testimony by, 
§39-11-501. 


CRITICAL INFRASTRUCTURE 
FACILITIES. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 


CUSTODIAL INTERFERENCE. 
Defenses. 

Voluntarily returning person taken before 
arrest or issuance of warrant, 
§39-13-306. 

Defined, §39-13-306. 
Felonies, §39-13-306. 
Minors, §39-13-306. 
Misdemeanors. 

Voluntarily returning person taken, 
§39-13-306. 

Voluntarily returning person taken. 

Defense to custodial interference. 

Returning before arrest or issuance of 
warrant, §39-13-306. 


CUSTODIANS. 
Sexual contact with minor by authority 
figure, §39-13-509. 


CUSTODY. 
Custodial interference, §39-13-306. 


D 


DAMAGES. 
Electronic surveillance. 
Invasion of privacy, §39-13-603. 
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DAMAGES —Cont’d 
Human trafficking. 
Civil action by trafficked person, 
§39-13-314. 
Invasion of privacy. 
Wiretapping and electronic surveillance, 
§39-13-603. 
Privacy. : 
Invasions by electronic surveillance, 
§39-13-603. 
Racketeer influenced and corrupt 
organizations. 
Civil proceedings, §39-12-206. 
Wiretapping. 
Invasion of privacy, §39-13-603. 


DEADLY FORCE. 
Arrest. 
Law enforcement officers, §39-11-620. 
Private citizens, §39-11-621. 
Defined, §39-11-602. 
Nuclear facilities, peace officers at. 
When authorized to use, §39-11-611. 
Stand your ground law, §39-11-611. 


DEATH. 
Assault. 
Aggravated assault, §39-13-102. 


DEATH PENALTY. 
Appeals. 
Murder. 
First degree murder. 
Review of death sentence, §39-13-206. 
Priority in case docketing, §39-13-217. 
Court of criminal appeals. 
First degree murder. 
Review of death sentence, §39-13-206. 
Docket priority, §39-13-217. 
Homicide. 
First degree murder. 
Intellectually disabled defendants. 
Death sentence prohibited, §39-13-203. 
Notice of penalty to be sought, 
§39-13-208. 
Punished by death or by imprisonment 
for life, §39-13-202. 
Review of death sentence, §39-13-206. 
Sentencing proceedings, §39-13-204. 
Sentencing where death penalty not 
sought, §39-13-207. 
Priority in case docketing, §39-13-217. 
Murder. 
First degree murder. 
Intellectually disabled defendants. 

Death penalty prohibited, §39-13-203. 

Notice of penalty to be sought, 
§39-13-208. 

Punished by death or by imprisonment 
for life, §39-13-202. 

Review of death sentence, §39-13-206. 

Sentencing proceedings. 

Existence of one or more aggravating 
circumstances required, 
§39-13-204. 

Verdict, §39-13-204. 


INDEX 


DEATH PENALTY —Cont’d 
Murder —Cont’d 
First degree murder —Cont’d 
Sentencing where death penalty not 
sought, §39-13-207. 
Notice. 
Penalty to be sought for capital offenses, 
§39-13-208. 
Supreme court. 
Murder. 
First degree murder. 
Review of death sentence upon 
affirmance by court of criminal 
appeals, §39-13-206. 


DEBTORS AND CREDITORS. 
Racketeer influenced and corrupt 
organizations. 
Remedies of creditors, §39-12-210. 


DEFAULT JUDGMENTS. 
Criminal forfeiture, §39-11-708. 


DEFENSES. 
Accomplices and accessories. 
Criminal responsibility for conduct of 
another. 
Defenses excluded, §39-11-407. 
Affirmative defenses. 
Burden of proof. 
Crimes and offenses, §39-11-204. 
Insanity defense, §39-11-501. 
Corporations. 
Crimes and offenses. 
Criminal responsibility, §39-11-406. 
Fetus as victim of assault, pregnant woman 
using narcotics. 
Addiction recovery program as affirmative 
defense, §39-13-107. 
Insanity defense to prosecution, §39-11-501. 
Submitting to jury. 
Criminal cases, §39-11-204. 
Aiding and abetting. 
Criminal responsibility for conduct of 
another. 
Defenses excluded, §39-11-407. 
AIDS. 
Criminal exposure to HIV or hepatitis B or 
C virus, §39-13-109. 
Alcoholic beverages. 
Crimes and offenses. 
Intoxication as defense to prosecution, 
§39-11-503. 
Assault. 
Effective consent, §39-13-104. 
Athletics. 
Assault. 
Joint participation in lawful athletic 
contest as defense, §39-13-104. 
Attempts to commit crime. 
Incapacity, irresponsibility or immunity of 
party, §39-12-105. 
Offense attempted actually committed. 
Not defense to prosecution, §39-12-101. 
Renunciation. 
Affirmative defense, §39-12-104. 
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DEFENSES —Cont’d 
Burden of proof. 

Crimes and offenses, §39-11-203. 
Affirmative defenses, §39-11-204. 
Insanity defense, §39-11-501. 

Child custody. 
Custodial interference. 

Voluntarily returning person taken before 
arrest or issuance of warrant, 
§39-13-306. 

Common law. 
Crimes and offenses. 
Defenses available abolished, §39-11-203. 
Conspiracy. 
Criminal conspiracy. 

Incapacity, irresponsibility or immunity of 
party to, §39-12-105. 

Offense not committed not defense, 
§39-12-103. 

Renunciation defense, §39-12-104. 

Corporations. 
Criminal responsibility. 

Affirmative defenses, §39-11-406. 

Criminal law and procedure. 
Affirmative defenses. 

Burden of proof, §39-11-204. 

Corporations. 

Criminal responsibility, §39-11-406. 

Insanity defense, §39-11-501. 

Notice of intention to rely on, §39-11-204. 

Submitted to jury. 

Fairly raised by proof, §39-11-204. 
Instruction on preponderance of 
evidence, §39-11-204. 
AIDS. 
Criminal exposure to HIV or hepatitis B 
or C virus, §39-13-109. 
Assault. 
Effective consent, §39-13-104. 
Attempts to commit crime, §§39-12-101, 
39-12-104, 39-12-105. 

Burden of proof, §39-11-203. 
Affirmative defenses, §39-11-204. 
Insanity defense, §39-11-501. 
Common law defenses abolished, 

§39-11-203. 
Conduct of another. 

Criminal responsibility. 

Defenses excluded, §39-11-407. 
Consent. 

Assault. 

Effective consent, §39-13-104. 
Conspiracy. 

Criminal conspiracy, §§39-12-103 to 

39-12-107. 
Corporations. 

Criminal responsibility. 

Affirmative defenses, §39-11-406. 
Criminal responsibility. 

Conduct of another. 

Defenses excluded, §39-11-407. 

Corporations. 

Affirmative defenses, §39-11-406. 

Defenses excluded, §39-11-407. 
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DEFENSES —Cont’d 
Criminal law and procedure —Cont’d 

Custodial interference. 

Voluntarily returning person taken before 
arrest or issuance of warrant, 
§39-13-306. 

Duress, §39-11-504. 

Entrapment, §39-11-505. 

Existence of defense. 

Submitted to jury. 

Fairly raised by proof, §39-11-203. 

Female genital mutilation. 

Procedure performed on minors. 

Consent by minor or minor’s parents 
not defense, §39-13-110. 

Hepatitis B or hepatitis C. 

Exposure to virus, §39-13-109. 
Ignorance or mistake of fact, §39-11-502. 
Insanity, §39-11-501. 

Intoxication, §39-11-503. 

Justification. 

General provisions, §§39-11-601 to 

39-11-622. 

Notice. 

Affirmative defenses. 

Notification of intention to rely on, 
§39-11-204. 

Renunciation. 

Criminal attempt, solicitation or 
conspiracy, §39-12-104. 

Self defense, §39-11-611. 

Defense of third persons, §39-11-612. 

Immunity, §39-11-622. 

Protection of life or health, §39-11-613. 

Protection of property, §39-11-614. 

Protection of third person’s property, 
§39-11-615. 

Use of device to protect property, 
§39-11-616. 

Solicitation, §§39-12-102, 39-12-104, 
39-12-105. 

Submitted to jury. 

Affirmative defenses. 

Fairly raised by proof, §39-11-204. 
Instruction on preponderance of 
evidence, §39-11-204. 

Instruction on reasonable doubt, 
§39-11-203. 

Third persons. 

Defense of, §39-11-612. 

Immunity, §39-11-622. 
Custodial interference. 

Voluntarily returning person taken before 
arrest or issuance of warrant, 
§39-13-306. 

Drones. 

Surveillance by unmanned aircraft to 
capture images. 

Unlawful capture of image with intent to 
conduct surveillance, §39-13-903. 

Possession or distribution of unlawfully 
captured images, §39-13-904. 
Drunkenness. 

Crimes and offenses. 

Intoxication as defense to prosecution, 
§39-11-503. 
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DEFENSES —Cont’d 
Duress. 

Crimes and offenses, §39-11-504. 
Electronic surveillance. 

Invasion of privacy, §39-13-603. 
Entrapment. 

Crimes and offenses, §39-11-505. 
Female genital mutilation. 

Procedure performed on minor. 

Minor or minors parents consent not 
defense, §39-13-110. 

Fetus as victim of assault, pregnant 
woman using narcotics. 

Addiction recovery program as affirmative 

defense, §39-13-107. 
Hepatitis B or hepatitis C. 

Criminal exposure to virus, §39-13-109. 
Human trafficking. 

Commercial sex acts, trafficking for. 

Prohibited defenses, §39-13-309. 

Ignorance. 

Crimes and offenses, §39-11-502. 
Insanity defense, §39-11-501. 
Intoxication. 

Crimes and offenses, §39-11-503. 
Invasion of privacy. 

Wiretapping and electronic surveillance, 

§39-13-603. 
Jury. 

Crimes and offenses. 

Affirmative defenses. 

Submitted to jury. 
Fairly raised by proof, §39-11-204. 
Instruction on preponderance of 
evidence, §39-11-204. 
Submitted to jury. 
Fairly raised by proof, §39-11-203. 
Instruction on reasonable doubt, 
§39-11-203. 
Justification. 
General provisions, §§39-11-601 to 
39-11-622. 
Kidnapping. 

Custodial interference. 

Voluntarily returning person taken before 
arrest or issuance of warrant, 
§39-13-306. 

Mentally ill. 

Crimes and offenses. 

Insanity defense to prosecution, 
§39-11-501. 

Mistake of fact. 

Crimes and offenses, §39-11-502. 
Notice. 

Affirmative defenses. 

Crimes and offenses. 

Notice of intention to rely on, 
§39-11-204. 
Personal property. 

Crimes and offenses. 

Justification in threatening or using force 
against another. 

Protection of property, §39-11-614. 
Immunity, §39-11-622. 
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DEFENSES —Cont’d 
Personal property —Cont’d 
Crimes and offenses —Cont’d 
Justification in threatening or using force 
against another —Cont’d 
Protection of property —Cont’d 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Property. 
Crimes and offenses. 
Justification in threatening or using force 
against another. 
Protection of property, §39-11-614. 
Immunity, §39-11-622. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Prostitution, §39-13-513. 
Patronizing prostitution. 
Impermissible defenses, §39-13-514. 
Promoting prostitution. 
Impermissible defenses, §39-13-515. 
Real property. 
Crimes and offenses. 
Justification in threatening or using force 
against another. 
Protection of property, §39-11-614. 
Immunity, §39-11-622. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Self defense, §39-11-611. 
Defense of third persons, §39-11-612. 
Immunity, §39-11-622. 
Protection of life or health, §39-11-613. 
Protection of property, §39-11-614. 
Protection of third person’s property, 
§39-11-615. 
Use of device to protect property, 
§39-11-616. 
Sexual offenses. 
Aggravated sexual battery. 
Victim less than thirteen years of age. 
Exception to defense of ignorance or 
mistake of fact, §39-11-502. 
Patronizing prostitution of a minor. 
Ignorance or mistake as to age of minor 
not a defense, §39-11-502. 
Rape of a child. 
Ignorance or mistake of fact. 
Exception to defense, §39-11-502. 
Solicitation. 
Crimes and offenses. 
Defenses disallowed, §39-12-102. 
Incapacity, irresponsibility or immunity of 
party, §39-12-105. 
Renunciation defense, §39-12-104. 
Criminal responsibility for conduct of 
another. 
Defenses excluded, §39-11-407. 
Sports. 
Assaultive offenses. 
Joint participation in competitive sport, 
§39-13-104. 
Stand your ground law, §39-11-611. 
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DEFENSES —Cont’d 
Surveillance by unmanned aircraft to 
capture images. ’ 
Unlawful capture of image with intent to 
conduct surveillance, §39-13-903. 
Possession or distribution of unlawfully 
captured images, §39-13-904. 
Terrorism. 
Religion as justification prohibited, 
§39-13-809. 
Third parties. 
Justification. 
Defense of third persons, §39-11-612. 
Immunity, §39-11-622. 
Wiretapping. 
Invasion of privacy, §39-13-603. 


DEFINED TERMS. 
Acting in concert. 

Crimes of force or violence, §39-12-301. 
Act of terrorism. 

Terrorism prevention and response, 

§39-13-803. 
Advertisements. 
Kidnapping and false imprisonment, 
§39-13-301. 
Agents. 

Criminal code. 

Corporate liability, §39-11-404. 
Aggravated assault, §39-13-102. 
Aggravated kidnapping, §39-13-304. 
Aggravated prostitution, §39-13-513. 
Aggravated rape, §39-13-502. 
Aggravated rapist. 

Child sexual predators, §39-13-523. 
Aggravated robbery, §39-13-402. 
Aggravated sexual battery, §39-13-504. 
Aggravated statutory rape, §39-13-506. 
Alcohol-related offense. 

Vehicular assault, §39-13-106. 

Vehicular homicide, §39-13-213. 
Another. 

Criminal code. 

Fetus as victim, §§39-13-107, 39-13-214. 
Another person. 

Criminal code. 

Fetus as victim, §§39-13-107, 39-13-214. 
Assault. 

Criminal code, §39-13-101. 

Beneficial interest. 

Criminal code. 

Racketeer influenced and corrupt 

organization act, §39-12-203. 
Benefits. 

Criminal code, §39-11-106. 
Biological warfare agents. 

Terrorism prevention and response, 

§39-13-803. 
Blackmail. 
Kidnapping and false imprisonment, 
§39-13-301. 
Bodily injuries. 

Criminal code, §39-11-106. 
Businesses. 

Self-defense, §39-11-611. 
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DEFINED TERMS —Cont’d 
Carjacking, §39-13-404. 
Category I nuclear facility. 
Self-defense, §39-11-611. 
Cellular radio telephone. 


Interception of transmissions, §39-13-604. 


Chemical warfare agents. 
Terrorism prevention and response, 
§39-13-803. 
Child rapist, §39-13-523. 
Child sexual predator. 
Sexual offenses, §39-13-523. 
Coercion. 
Criminal code, §39-11-106. 
Sexual offenses, §39-13-501. 
Kidnapping and false imprisonment. 
Criminal code, §39-13-301. 
Commercial sex act. 
Kidnapping and false imprisonment, 
§39-13-301. 
Communication. 
Interception of cellular or cordless 
telephone transmissions, §39-13-604. 
Communities. 
Soliciting sexual exploitation of a minor, 
§39-13-529. 
Convictions. 


Standardized treatment for sex offenders. 


Surcharge, §39-13-708. 
Cordless telephone. 


Interception of transmissions, §39-13-604. 


Crime of force or violence. 
Acting in concert, higher classification, 
§39-12-301. 
Criminal attempt. 
Criminal code, §39-12-101. 
Criminal conspiracy. 
Criminal code, §39-12-103. 
Criminally negligent homicide. 
Criminal code, §39-13-212. 
Criminal negligence. 
Criminal code, §39-11-106. 
Culpable mental state, §39-11-302. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance, 
§39-13-903. 
Culpable mental state, §39-11-302. 
Curtilage. 
Self-defense, §39-11-611. 
Custodial interference. 
Criminal code, §39-13-306. 
Custody. 
Criminal code. 
Justification, §39-11-602. 
Deadly force. 
Criminal code. 
Justification, §39-11-602. 
Self-defense, §39-11-611. 
Deadly weapons. 
Criminal code, §39-11-106. 
Deception. 
Criminal code, §39-11-106. 
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DEFINED TERMS —Cont’d 
Deception —Cont’d 
Kidnapping and false imprisonment. 
Criminal code, §39-13-301. 
Defendants. 
Criminal code, §39-11-106. 
Deprive. 
Criminal code, §39-11-106. 
Designated entity. 
Terrorism prevention and response, 
§39-13-803. 
Discharge site. 
Use of unmanned aircraft near fireworks, 
§39-13-903. 
Display site. 
Use of unmanned aircraft near fireworks, 
§39-13-903. 
Disseminating. 
Interception of cellular or cordless 
telephone transmissions, §39-13-604. 
Documentary material. 
Criminal code. 
Racketeer influenced and corrupt 
organization act, §39-12-203. 
Domestic abuse victim. 
Domestic assault, §39-13-111. 
Drone. 
Freedom from unwarranted surveillance 
act, §39-13-609. 
Dwelling. 
Self-defense, §39-11-611. 
Effective consent. di, 
Criminal code, §39-11-106. 
Electronic communications service. 
Location information for electronic devices, 
warrant required to obtain, §39-13-610. 
Electronic devices. 
Location information for electronic devices, 
warrant required to obtain, §39-13-610. 
Emancipated minors. 
Criminal code, §39-11-106. 
Enterprises. 
Racketeer influenced and corrupt 
organization act, §39-12-203. 
Escape. 
Criminal code. 
Justification, §39-11-602. 
Especially aggravated kidnapping. 
Criminal code, §39-13-305. 
Especially aggravated robbery. 
Criminal code, §39-13-403. 
Expert advice or assistance. 
Terrorism prevention and response, 
§39-13-803. 
Fallout area. 
Use of unmanned aircraft near fireworks, 
§39-13-903. 
False imprisonment. 
Criminal code, §39-13-302. 
Kidnapping and false imprisonment, 
§39-13-302. 
Financial harm. 
Kidnapping and false imprisonment. 
Criminal code, §39-13-301. 
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DEFINED TERMS —Cont’d 
Financial institutions. 
Terrorism prevention and response, 
§39-13-803. 
Firearms. 
Criminal code, §39-11-106. 
First degree murder. 
Criminal code, §39-13-202. 
Force. 
Criminal code, §39-11-106. 
Forced labor or services. 
Kidnapping and false imprisonment. 
Criminal code, §39-13-301. 
Forensic medical examination. 
Collection and processing of evidence kits 
and hold kits from victims of sexually 
oriented crimes, §39-13-519. 
Fraud. 
Criminal code, §39-11-106. 
Governmental entity. 
Location information for electronic devices, 


warrant required to obtain, §39-13-610. 


Governmental records. 
Criminal code, §39-11-106. 
Governments. 

Criminal code, §39-11-106. 
Handguns. 

Criminal code, §39-11-106. 
Harm. 

Criminal code, §39-11-106. 
Healthcare providers. 

Assault, §39-13-101. 
High managerial agents. 

Criminal code. 

Corporate liability, §39-11-404. 
HIV. 

Aggravated prostitution, §39-13-516. 

Criminal exposure to HIV or hepatitis B or 
C virus, §39-13-109. 

HIV test. 

Sexual offenses. 

Testing of persons arrested or convicted, 
§39-13-521. 
Hold kit. 

Collection and processing of evidence kits 
and hold kits from victims of sexually 
oriented crimes, §39-13-519. 

House of prostitution. 

Criminal code, §39-13-512. 

Human trafficking. 
Criminal offense, §39-13-314. 
Images. 
Surveillance by unmanned aircraft to 
capture images, §39-13-901. 
Indecent exposure. 
Criminal code, §39-13-511. 
Individuals. 
Criminal code. 
Fetus as victim, §39-13-107. 
Inmates. 
Prostitution, §39-13-512. 
Innocent persons. 

Criminal code. 

Racketeer influenced and corrupt 
organization act, §39-12-203. 
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Intellectual disability. 
Criminal code, death sentence, §39-13-203. 
Intentional. 
Criminal code, §39-11-106. 
Interest holder. 

Disposition of forfeited property, 
§39-11-702. 

Intimate contact with another. 

Criminal exposure to HIV or hepatitis B or 
C virus, §39-13-109. 

Intimate parts. 

Criminal code. 

Sexual offenses, §39-13-501. 
Intoxication. 

Criminal code, §39-11-503. 

Vehicular homicide. 

Criminal code, §39-13-213. 
Intravenous or intramuscular drug 
paraphernalia. 

Criminal exposure to HIV or hepatitis B or 
C virus, §39-13-109. 

Investigative agencies. 
Criminal code. 
Racketeer influenced and corrupt 
organization act, §39-12-203. 
Involuntary intoxication. 
Criminal code, §39-11-503. 
Involuntary servitude. 
Kidnapping and false imprisonment. 
Criminal code, §39-13-301. 
Jails. 
Criminal code, §39-11-106. 
Kidnapping. 
Criminal code, §39-13-303. 
Knowing. 

Criminal code, §39-11-106. 

Culpable mental state, §39-11-302. 
Labor. 

Kidnapping and false imprisonment, 
§39-13-301. 

Law enforcement agencies. 

Collection and processing of evidence kits 
and hold kits from victims of sexually 
oriented crimes, §39-13-519. 

Freedom from unwarranted surveillance 
act, §39-13-609. 

Law enforcement officers. 

Criminal code, §39-11-106. 

Leases. 
Electronic tracking of motor vehicle, 
criminal offense, §39-13-606. 
Legal privileges. 
Criminal code, §39-11-106. 
Location information. 

Location information for electronic devices, 

warrant required to obtain, §39-13-610. 
Location information service. 

Location information for electronic devices, 

warrant required to obtain, §39-13-610. 
Maintain. 

Kidnapping and false imprisonment, 

§39-13-301. 
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Mass murder. 
Criminal code, §39-13-204. 
Material. 
Soliciting sexual exploitation of a minor, 
§39-13-529. 
Material support or resources. 
Terrorism prevention and response, 
§39-13-803. 
Mental disease or defect. 
Criminal code. 
Insanity, §39-11-501. 
Mentally defective. 
Criminal code. 
Sexual offenses, §39-13-501. 
Mentally incapacitated. 
Criminal code. 
Sexual offenses, §39-13-501. 
Minors. 
Criminal code, §39-11-106. 
Kidnapping and false imprisonment, 
§39-13-301. 
Mitigated statutory rape, §39-13-506. 
Multiple acts of sexual abuse of a child. 
Continuous sexual abuse of child, 
§39-13-518. 
Multiple rapist, §39-13-523. 
Nuclear or radiological agents. 
Terrorism prevention and response, 
§39-13-803. 
Nuclear power reactor facilities. 
Self-defense, §39-11-611. 
Nuclear security officer. 
Self-defense, §39-11-611. 
Nudity. 
Public indecency, §39-13-517. 
Obtains. 
Criminal code, §39-11-106. 
Kidnapping and false imprisonment. 
Criminal code, §39-13-301. 
Official proceedings. 
Criminal code, §39-11-106. 
Owners. 
Criminal code, §39-11-106. 
Disposition of forfeited property, 
§39-11-702. 
Electronic tracking of motor vehicle, 
criminal offense, §39-13-606. 
Parties. 
Interception of cellular or cordless 
telephone transmissions, §39-13-604. 
Patently offensive. 
Soliciting sexual exploitation of a minor, 
§39-13-529. 
Patronizing prostitution. 
Criminal code, §39-13-512. 
Pattern of racketeering activity. 
Racketeer influenced and corrupt 
organization act, §39-12-203. 
Pecuniary value. 
Criminal code. 
Racketeer influenced and corrupt 
organization act. 
Penalties, §39-12-205. 
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Person. 
Criminal code, §39-11-106. 
Electronic tracking of motor vehicle, 
criminal offense, §39-13-606. 
Racketeer influenced and corrupt 
organization act, §39-12-203. 
Personal property. 
Racketeer influenced and corrupt 
organization act, §39-12-203. 
Photographs. 
Invasion of privacy, §39-13-605. 
Physically helpless. 
Criminal code. 
Sexual offenses, §39-13-501. 
Predatory offenses. 
Sexual offenses, §39-13-523. 
Premeditation. 
First degree murder, §39-13-202. 
Prior convictions. 
Aggravated vehicular homicide, §39-13-218. 
Sexual offenses, §39-13-523. 
Promoting prostitution. 
Criminal code, §39-13-512. 
Promoting prostitution of minor. 
Criminal code, §39-13-512. 
Property. 
Criminal code, §39-11-106. 
Disposition of forfeited property, 
§39-11-702. 
Prosecution. 
Criminal code, §39-13-513. 
Prostitution. 
Criminal code, §39-13-512. 
Public places. 
Criminal code, §39-11-106. 
Public indecency, §39-13-517. 
Public servants. 
Criminal code, §39-11-106. 
Racketeering activity. 
Racketeer influenced and corrupt 
organization act, §39-12-203. 
Radio frequency transmissions. 
Flight from criminal offense, interception of 
radio frequency transmission, 
§39-13-608. 
Rape. 
Criminal code, §39-13-503. 
Rape of a child, §39-13-522. 
Real property. 
Racketeer influenced and corrupt 
organization act, §39-12-203. 
Reckless. 
Criminal code, §39-11-106. 
Culpable mental state, §39-11-302. 
Reckless endangerment. 
Criminal code, §39-13-103. 
Recorded devices. 
Criminal code, §39-11-106. 
Report of suspicious activity or behavior. 
Terrorism, §39-13-812. 
Residence. 
Self-defense, §39-11-611. 
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RICO lien notice. 
Racketeer influenced and corrupt 
organization act, §39-12-203. 
Robbery. 
Criminal code, §39-13-401. 
Schools. 

Communicating threat concerning school 
employee, §39-13-114. 

Prostitution, §§39-13-513, 39-13-514. 

Second degree murder. 

Criminal code, §39-13-210. 

Security guards/officers, §39-11-106. 
Separate periods of incarceration or 
supervision. 

Sexual offenses, §39-13-523. 

Serious bodily injury. 
Criminal code, §39-11-106. 
Services. 
Criminal code, §39-11-106. 
Kidnapping and false imprisonment. 
Criminal code, §39-13-301. 
Sex offenders. 

Standardized treatment for sex offenders, 

§39-13-703. 
Sex offense. 

Standardized treatment for sex offenders, 
§39-13-703. 

Sexual abuse of a child. 

Continuous sexual abuse of child, 
§39-13-518. 

Sexual activity. 

Criminal code, §39-13-512. 

Soliciting sexual exploitation of a minor, 
§39-13-529. 

Sexual assault evidence collection kit. 

Collection and processing of evidence kits 
and hold kits from victims of sexually 
oriented crimes, §39-13-519. 

Sexual battery. 
Criminal code, §39-13-505. 
Sexual contact. 

Criminal code. 

Sexual offenses, §39-13-501. 

Minors, sexual contact by authority figure, 
§39-13-509. 

Sexually explicit conduct. 

Kidnapping and false imprisonment. 

Criminal code, §39-13-301. 
Sexually oriented crime. 

Collection and processing of evidence kits 
and hold kits from victims of sexually 
oriented crimes, §39-13-519. 

Sexual penetration. 
Criminal code. 
Sexual offenses, §39-13-501. 
Sexual servitude. 
Kidnapping and false imprisonment. 
Criminal code, §39-13-301. 
Smart meter gateway device. 
Location information for electronic devices, 


warrant required to obtain, §39-13-610. 


Solicitation. 
Criminal code, §39-12-102. 


DEFINED TERMS —Cont’d 
State of nudity. 

Public indecency, §39-13-517. 
Statutory rape. 

Criminal code, §39-13-506. 
Strangulation. 

Aggravated assault, §39-13-102. 
Trafficked person. 

Human trafficking offense, §39-13-314. 
Training. 

Terrorism prevention and response, 
§39-13-803. 

Travel service. 

Promoting travel for prostitution, 

§39-13-533. 
Treatment. 

Standardized treatment for sex offenders, 

§39-13-703. 
Trustees. 
Racketeer influenced and corrupt 
organization act, §39-12-203. 
Unlawful. 
Kidnapping and false imprisonment. 
Criminal code, §39-13-301. 
Unlawful debt. 

Racketeer influenced and corrupt 

organization act, §39-12-203. 
Unmanned aircraft. 
Surveillance by unmanned aircraft to 
capture images, §39-13-901. 

Value. 

Criminal code, §39-11-106. 
Vehicles. 

Self-defense, §39-11-611. 
Vehicular assault. 

Criminal code, §39-13-106. 
Vehicular homicide. 

Criminal code, §39-13-213. 
Victim of the assault. 

AIDS testing for assault victims, 
§39-13-112. 

Victims. 

Collection and processing of evidence kits 
and hold kits from victims of sexually 
oriented crimes, §39-13-519. 

Sexual offenses, §39-13-501. 

Voluntary intoxication. 

Criminal code, §39-11-503. 

Voluntary manslaughter. 
Criminal code, §39-13-211. 
Weaponization. 

Terrorism prevention and response, 

§39-13-803. 
Weaponized agents. 

Terrorism prevention and response, 
§39-13-803. 

Weaponized biological or biologic 
warfare agents. 

Terrorism prevention and response, 
§39-13-803. 

Weapon of mass destruction. 

Terrorism prevention and response, 
§39-13-803. 
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Workhouses. 
Criminal code, §39-11-106. 


DENTISTS. 
Assault. 
Healthcare providers, §39-13-101. 
Aggravated assault, enhanced sentencing 
factor, §39-13-102. 


DISABILITIES, PERSONS WITH. 
Criminal law and procedure. 
Murder, first degree. 
Aggravating factors justifying death 
penalty or life without parole, 
§39-13-109. 


DISTRICT ATTORNEYS GENERAL. 
Assault. 
Correctional officer, guard, jailer or other 
employees of correctional institutions. 
Reporting assault by inmate to 
prosecuting attorney, §39-13-101. 
Community supervision for life. 
Persons convicted of rape or aggravated 
sexual battery. 
Release from supervision. 
Duties of district attorney general, 
§39-13-525. 


DOCKETS. 
Death penalty. 
Priority in case docketing, §39-13-217. 
Homicide. 
Death penalty cases. 
Priority in case docketing, §39-13-217. 


DOMESTIC ABUSE. 
Arrest. 
Violation of protection order. 
Criminal offense, §39-13-113. 
Assault. 

Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 

Domestic assault, §39-13-111. 

Fines, §39-13-101. 

Aggravated assault, §39-13-102. 
Domestic assault, §39-13-111. 

Sentencing, multiple convictions, 
§39-13-111. 

Bail of arrested person. 

Domestic abuse protection order, violation, 
§39-13-113. 

Family violence shelters and shelter 
services. 


Funding, §§39-13-101, 39-13-102, 39-13-111. 


Fines. 
Assault, §39-13-101. 
Aggravated assault, §39-13-102. 
Domestic assault, §39-13-111. 
Firearms and other weapons. 
Domestic assault. 
Dispossession of firearms, §39-13-111. 
Multiple incidents of assault, domestic 
abuse, etc. 
Cumulative effect causing death, inference 
of defendant’s knowledge, §39-13-210. 
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DOMESTIC ABUSE —Cont’d 
Notice. 
Bail of arrested person. 
Domestic abuse protection order, 
violation, §39-13-113. 
Protection orders. 
Arrest upon violation of order, §39-13-113. 
Violation of orders. 
Criminal offense, §39-13-113. 
Restraining orders. 
Violation. 
Criminal offense, §39-13-113. 
Sentencing. 
Domestic assault, multiple convictions, 
§39-13-111. 
Minimum time to be served, §39-13-111. 


DOMESTIC ASSAULT, §39-13-111. 


DOMESTIC RELATIONS. 
Kidnapping. 
Custodial interference, §39-13-306. 


DOUBLE JEOPARDY. 
Continuous sexual abuse of child. 
Conviction of offense as bar to prosecution 
of individual acts. 
Pretrial notice requirements, §39-13-518. 


DRAG RACING. 
Vehicular homicide for deaths caused by 
drag racing, §39-13-213. 


DRIVING WHILE INTOXICATED OR 
DRUGGED. 
Assault. 
Vehicular assault. 
Aggravated vehicular assault, §39-13-115. 
Bodily injury proximate result of person’s 
intoxication, §39-13-106. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Vehicular assault, aggravated, §39-13-115. 
Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, §39-13-218. 


DRONES. 

Correctional facilities, use of unmanned 
aircraft over grounds of, §39-13-903. 

Critical infrastructure facilities. 

Surveillance, etc, of facilities. 
Criminal offense, §39-13-903. 

Fireworks, unlawful use of unmanned 
aircraft near, §39-13-903. 

Freedom from unwarranted surveillance 
act, §39-13-609. 

Open-air events, unlawful capture of 
image without consent of venue 
owner or operator, §39-13-903. 

Surveillance by unmanned aircraft to 
capture images, §§39-13-901 to 
39-13-907. 

Applicability of provisions, §39-13-906. 
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DRONES —Cont’d 
Surveillance by unmanned aircraft to 
capture images —Cont’d 
Construction of provisions, §39-13-907. 
Definitions, §39-13-901. 
Lawful purposes and lawful capture of 
images, §39-13-902. 
Limited applicability of provisions, 
§39-13-906. 
Unlawful capture of image with intent to 
conduct surveillance, §39-13-903. 
Possession or distribution of unlawfully 
captured images, §39-13-904. 
Use of images as evidence, limited 
disclosure, §39-13-905. 


DRUGS. 
Aggravated vehicular homicide, 
§39-13-218. 
Boats. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Carfentanil. 
Unlawful distribution, delivery or 
dispensation causing death of user. 
Second degree murder, §39-13-210. 
Controlled substances. 
Racketeer influenced and corrupt 
organization act of 1986. 
General provisions, §§39-12-201 to 
39-12-210. 
Drug control act. 
Murder. 
Second degree murder. 
Unlawful distribution proximately 
causing death of user, §39-13-210. 
Fentanyl. 
Unlawful distribution, delivery or 
dispensation causing death of user. 
Second degree murder, §39-13-210. 
Fetus as victim of assault, illegal use of 
narcotic by mother while pregnant, 
§39-13-107. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Minors. 
Unlawful distribution of schedules I or II 
drugs, death of minor victim. 
Sentencing, §39-13-210. 
Motor vehicles. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 


DRUGS —Cont’d 
Motor vehicles —Cont’d 
Homicide —Cont’d ¢ 
Vehicular homicide —Cont’d 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Murder. 
Second degree murder. 
Unlawful distribution proximately 
causing death of user, §39-13-210. 
Organized crime. 
Racketeer influenced and corrupt 
organization act of 1986. 
General provisions, §§39-12-201 to 
39-12-210. 
Pregnant woman using narcotics. 
Fetus as victim of assault, §39-13-107. 


DRUNKENNESS. 
Aircraft. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Assault. 
Vehicular assault. 
Aggravated vehicular assault, §39-13-115. 
Bodily injury proximate result of driver’s 
intoxication, §39-13-106. 
Boats. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Criminal law and procedure. 
Assault. 
Vehicular assault. 
Aggravated vehicular assault, 
§39-13-115. 
Bodily injury proximate result of 
driver’s intoxication, §39-13-106. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Intoxication as defense to prosecution, 
§39-11-503. 
Defenses. 
Intoxication as defense to prosecution, 
§39-11-503. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 


DURESS. 
Criminal law and procedure. 
Defense to prosecution, §39-11-504. 
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DURESS —Cont’d 
Defenses. 
Crimes and offenses, §39-11-504. 


E 


ELECTRICITY. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 


ELECTRONIC MONITORING. 
Assault. 
Aggravated assault. 
Domestic abuse victim as victim of 
aggravated assault. 
Electronic monitoring indigency fee, 
assessment, §39-13-102. 
Domestic assault. 
Electronic monitoring indigency fee, 
assessment, §39-13-111. 


ELECTRONIC SURVEILLANCE. 
Invasion of privacy, §§39-13-601 to 
39-13-610. 


ELECTRONIC TRACKING OF MOTOR 
VEHICLE, §39-13-606. 


ELUDING LAW ENFORCEMENT. 

Interception of radio frequency 
transmission to facilitate flight, 
§39-13-608. 


E-MAIL. 
Solicitation of minors, §39-13-528. 
Causing a minor to engage in sexual 
activity, §39-13-529. 
Ignorance or mistake as to age of minor 
not a defense, §39-11-502. 


EMANCIPATION OF MINORS. 
Criminal law and procedure. 
Emancipated minor defined, §39-11-106. 


EMERGENCY MEDICAL SERVICES. 
Aggravated assault, enhanced factor at 
sentencing. 

AIDS testing for assault victims, 
§39-13-112. 

Victim of assault emergency medical or 
rescue worker, emergency medical 
technician or paramedic, §39-13-102. 

Murder of emergency medical employee. 

Aggravating circumstance in first degree 
murder sentencing proceedings, 
§39-13-204. 


EMERGENCY MEDICAL TECHNICIANS. 
Aggravated assault of. 
Enhanced sentencing factor, §39-13-102. 
AIDS testing for assault victims, 
§39-13-112. 


EMPLOYERS AND EMPLOYEES. 
Misdemeanors. 
Public indecency. 
Fines, payment by employer for 
employee’s actions, §39-13-517. 
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EMPLOYERS AND EMPLOYEES —Cont’d 
Public indecency. 
Fines, payment by employer for employee’s 
actions, §39-13-517. 


ENTRAPMENT. 
Defense to prosecution, §39-11-505. 
Notification of intent to rely on, §39-11-505. 


ESTOPPEL. 
Racketeer influenced and corrupt 
organizations. 
Final judgments or decrees rendered in 
favor of state. 
Estoppel of defendant in subsequent civil 
actions or proceedings, §39-12-206. 


EUTHANASIA, §39-13-216. 


EVIDENCE. 
Criminal forfeiture. 
Disposition of forfeited property, 
§39-11-706. 
Drones. 
Freedom from unwarranted surveillance 
act, §39-13-609. 
Surveillance by unmanned aircraft to 
capture images. 
Unlawful capture of image with intent to 
conduct surveillance. 
Use of images as evidence, limited 
disclosure, §39-13-905. 
Expert witnesses. 
Insanity defense. 
Restitution on testimony by experts, 
§39-11-501. 
Murder. 
First degree murder. - 
Sentencing proceedings, §39-13-204. 
Racketeer influenced and corrupt 
organizations. 
Investigative agency. 
Collecting, §39-12-209. 
Rape. 
Forensic medical examination of victim of 
sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 
Sexual battery. 
Forensic medical examination of victim of 
sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 
Sexual offenses. 
Forensic medical examination of victim of 
sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 
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EVIDENCE —Cont’d 
Surveillance by unmanned aircraft to 
capture images. 
Unlawful capture of image with intent to 
conduct surveillance. 
Use of images as evidence, limited 
disclosure, §39-13-905. 


EXCISION OF FEMALE GENITALS. 
Female genital mutilation, §39-13-110. 


EXECUTIONS. 
Justification. 
Public duty. 
Execution of legal process. 
Conduct justified, §39-11-610. 


EXPERT WITNESSES. 
Insanity defense. 
Restriction on testimony by experts, 
§39-11-501. 


EXPLOSIVES. 
Murder. 
Bomb. 
First degree murder. 


Reckless killing of another, §39-13-202. 


F 


FALSE IMPRISONMENT. 
Class A misdemeanor, §39-13-302. 
Defined, §39-13-302. 
Kidnapping. 
Aggravated kidnapping, §39-13-304. 


FELONIES. 
Accomplices and accessories. 
Accessory after the fact, §39-11-411. 
Aeronautics. 
Aircraft. 
Homicide. 
Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, 
§39-13-218. 
Aggravated statutory rape, §39-13-506. 
Aggravated vehicular homicide, 
§39-13-218. 
AIDS. 
Exposure to HIV, §39-13-109. 
Assault. 
Aggravated assault, §39-13-102. 
Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 
Female genital mutilation, §39-13-110. 
Reckless endangerment. 
Committed with deadly weapon, 
§39-13-103. 
Vehicular assault, §39-13-106. 


Aggravated vehicular assault, §39-13-115. 


Attempts to commit crime. 
Grading attempt, §39-12-107. 
Murder. 

First degree murder, §39-11-117. 
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FELONIES —Cont’d 
Boats. 
Homicide. 
Vehicular homicide, §39-13-218. 
Aggravated vehicular homicide, 
§39-13-218. 
Carjacking, §39-13-404. 
Child abuse and child neglect or 
endangerment. 

Child sexual abuse. 

Continuous sexual abuse of child, 
§39-13-518. 
Child custody. 

Custodial interference, §39-13-306. 
Community supervision for life. 

Persons convicted of rape or aggravated 

sexual battery. 
Knowingly violating supervision, 
§39-13-526. 
Conspiracy. 

Criminal conspiracy. 

Grading conspiracy, §39-12-107. 

Murder. 

First degree murder, §39-11-117. 

Continuous sexual abuse of child, 
§39-13-518. 

Criminal responsibility for solicitation of 
felony, §39-11-403. 

Custodial interference, §39-13-306. 

Defined, §39-11-110. 

Drag racing. 

Vehicular homicide for deaths caused by 
drag racing, §39-13-213. 

Electronic surveillance. 

Invasion of privacy, §39-13-602. 
Female genital mutilation, §39-13-110. 
Firearms and other weapons. 

Kidnapping. 

Aggravated kidnapping. 
While armed with deadly weapon, 
§39-13-304. 


4 


Rape. 

Aggravated rape, §39-13-502. 
Reckless endangerment. 

Committed with deadly weapon, 

§39-13-103. 
Robbery. 
Aggravated robbery, §39-13-402. 
Especially aggravated robbery, 
§39-13-403. 
Hepatitis B or hepatitis C. 
Exposure to virus, §39-13-109. 
Homicide. 
Attempts. 

First degree murder, §39-11-117. 
Conspiracy. 

First degree murder, §39-11-117. 
Criminally negligent homicide, §39-13-212. 
First degree murder. 

Attempts, §39-11-117. 

Conspiracy, §39-11-117. 

One class above class A, §39-11-117. 

Solicitation, §39-11-117. 

Second degree murder, §39-13-210. 
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FELONIES —Cont’d 
Homicide —Cont’d 

Solicitation. 

First degree murder, §39-11-117. 

Vehicular homicide, §39-13-213. 

Aggravated vehicular homicide, 

§39-13-218. 

Voluntary manslaughter, §39-13-211. 
Indecent exposure, §39-13-511. 
Interception of cellular or cordless 

telephone transmissions, §39-13-604. 
Invasion of privacy. 

Interception of cellular or cordless 

telephone transmissions, §39-13-604. 

Sexting. 

Photographing in violation of privacy and 

disseminating to others, §39-13-605. 

Wiretapping and electronic surveillance, 

§39-13-602. 
Involuntary labor servitude, §39-13-307. 
Kidnapping, §39-13-303. 

Aggravated kidnapping, §39-13-304. 

Especially aggravated kidnapping, 

§39-13-305. 

Custodial interference, §39-13-306. 

Involuntary labor servitude, §39-13-307. 

Trafficking for commercial sex acts, 

§39-13-309. 
Trafficking for forced labor or services, 
§39-13-308. 
Manslaughter. 
Voluntary manslaughter, §39-13-211. 
Mental health. 
Custodial interference, §39-13-306. 
Minors. 
Observation without consent, victim under 
13 years of age, §39-13-607. 

Photographing in violation of privacy, 
victim under 13 years of age, 
§39-13-605. 

Rape of a child, §39-13-522. 

First degree murder, §39-13-202. 
Mitigated statutory rape, §39-13-506. 
Murder. 

Attempts. 

First degree murder, §39-11-117. 

Conspiracy. 

First degree murder, §39-11-117. 

Felony murder, §39-13-202. 

First degree murder. 

Attempts, §39-11-117. 

Conspiracy, §39-11-117. 

One class above class A, §39-11-117. 

Solicitation, §39-11-117. 

Second degree murder, §39-13-210. 

Solicitation. 

First degree murder, §39-11-117. 
Negligence. 

Homicide. 

Criminally negligent homicide, 

§39-13-212. 
Observation without consent, victim 

under 13 years of age, §39-13-607. 
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FELONIES —Cont’d 
Photographing in violation of privacy. 
Disseminating to others, or victim is under 
13 years of age, §39-13-605. 
Privacy. 
Invasion of privacy. 
Wiretapping and electronic surveillance, 
§39-13-602. 
Prostitution. 
Aggravated prostitution, §39-13-516. 
Promoting prostitution, §39-13-515. 
Promoting travel for prostitution, 
§39-13-533. 
Punishment not otherwise prescribed, 
§39-11-113. 
Racketeer influenced and corrupt 
organizations. 
Violations of provisions of part, §39-12-205. 
Rape, §39-13-503. 
Aggravated rape, §39-13-502. 
Child, aggravated rape of, §39-13-531. 
Community supervision for life, 
§§39-13-524 to 39-13-526. 
First degree murder, §39-13-202. 
Authority figure. 
Statutory rape by authority figure, 
§39-13-532. 
Child sexual predators. 
Sentencing, §39-13-523. 
Rape of a child, §39-13-522. 
Aggravated rape, §39-13-531. 
First degree murder, §39-13-202. 
First degree murder, §39-13-202. 
Statutory rape, §39-13-506. 
Reckless endangerment. 
Committed with deadly weapon, 
§39-13-103. 
Reckless homicide, §39-13-215. 
Robbery, §39-13-401. 
Aggravated robbery, §39-13-402. 
Especially aggravated robbery, §39-13-403. 
Sexting. 
Photographing in violation of privacy and 
disseminating to others, §39-13-605. 
Sexual battery. 
Aggravated sexual battery, §39-13-504. 
Child sexual predators. 
Sentencing, §39-13-523. 
Solicitation. 
Classification, §39-11-403. 
Criminal responsibility, §39-11-403. 
Grading solicitation, §39-12-107. 
Murder. 
First degree murder, §39-11-117. 
Statutory rape, §39-13-506. 
Authority figure, statutory rape by, 
§39-13-532. 
Suicide. 
Assisted suicide, §39-13-216. 
Telephones. 
Interception of cellular or cordless 
telephone transmissions, §39-13-604. 
Terrorism. 
Act of terrorism. 
Distribution or delivery, §39-13-808. 
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FELONIES —Cont’d 
Terrorism —Cont’d 
Act of terrorism —Cont’d 
First degree murder, §39-13-202. 


Commission of act of terrorism, §39-13-805. 


Distribution or delivery. 
Act of terrorism or hoax, §39-13-808. 
Hoaxes. 
Distribution or delivery, §39-13-808. 
Providing material support or resources, 
§39-13-807. 
Weapons of mass destruction, §39-13-806. 
Trafficking for commercial sex acts, 
§39-13-309. 
Prostitution, defense, §39-13-513. 
Trafficking for forced labor or services, 
§39-13-308. 
Vehicular assault, §39-13-106. 
Aggravated vehicular assault, §39-13-115. 
Vehicular homicide, §39-13-213. 


Aggravated vehicular homicide, §39-13-218. 


Voluntary manslaughter, §39-13-211. 
Wiretapping. 
Invasion of privacy, §39-13-602. 


FELONY MURDER, $39-13-202. 


FEMALE GENITAL MUTILATIONS, 
§39-13-110. 


FENTANYL. 
Unlawful distribution, delivery or 
dispensation causing death of user. 
Second degree murder, §39-13-210. 


FETUSES. 
Assault. 
Fetus as victim, §39-13-107. 
Criminal law and procedure. 
Assaultive offenses. 
Fetus as victim, §39-13-107. 
Homicide. 
Fetus as victim, §39-13-214. 
Homicide. 
Fetus as victim, §39-13-214. 
Manslaughter. 
Voluntary manslaughter. 
Fetus as victim, §39-13-214. 
Murder. 
Fetus as victim, §39-13-214. 
Voluntary manslaughter. 
Fetus as victim, §39-13-214. 


FINES. 
Aggravated assault, §39-13-102. 
Aggravated vehicular assault, §39-13-115. 
Assault, §39-13-101. 
Aggravated assault, §39-13-102. 
Aggravated vehicular assault, §39-13-115. 
Domestic assault, §39-13-111. 
Domestic abuse. 
Assault, §39-13-111. 
Aggravated assault, §39-13-102. 
Motor vehicles. 
Aggravated vehicular assault, §39-13-115. 
Public indecency, §39-13-517. 


FINES —Cont’d 
Sexual offenses. 
Minors. 
Sexual contact with minor by authority 
figure, §39-13-509. 
Vehicular assault, aggravated, §39-13-115. 


FIREARMS AND OTHER WEAPONS. 
Assault. 
Aggravated assault. 

Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 

Use of deadly weapon, §39-13-102. 

Reckless endangerment. 
Committed with deadly weapon, 
§39-13-103. 
Criminal forfeiture. 
Property subject to forfeiture. 
Human trafficking offenses, §39-11-703. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 
Criminal law and procedure. 
Deadly weapons. 
Defined, §39-11-106. 
Definition of firearms, §39-11-106. 
Handguns. 
Defined, §39-11-106. 
Deadly weapons. 
Aggravated assault. 

Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 

Use of deadly weapon, §39-13-102. 

Carjacking. 
Use of deadly weapon, §39-13-404. 
Defined, §39-11-106. 
Display. 
Aggravated assault, §39-13-102. 
Kidnapping. 
Aggravated kidnapping, §39-13-304. 
Rape. 
Aggravated rape, §39-13-502. 
Reckless endangerment. 
Use of deadly weapon, §39-13-103. 
Robbery. 
Aggravated robbery, §39-13-402. 
Especially aggravated robbery, 
§39-13-403. 
Carjacking. 
Use of deadly weapon, §39-13-404. 

Definitions. 

Deadly weapons, §39-11-106. 

Firearm defined, §39-11-106. 

Handguns, §39-11-106. 
Domestic assault. 

Dispossession of firearms, §39-13-111. 
Dwelling, firing into. 

Reckless endangerment, §39-13-102. 
Felonies. 

Kidnapping. 

Aggravated kidnapping. 

While armed with deadly weapon, 
§39-13-304. 


+. 
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FIREARMS AND OTHER WEAPONS 


—Cont’d 
Felonies —Cont’d 
Rape. 


Aggravated rape, §39-13-502. 
Reckless endangerment. 

Committed with deadly weapon, 

§39-13-103. 
Robbery. 

Aggravated robbery, §39-13-402. 

Especially aggravated robbery, 
§39-13-403. 

Habitation, firing into. 

Reckless endangerment, §39-13-102. 
Handguns. 

Defined, §39-11-106. 
Kidnapping. 

Aggravated kidnapping. 

Especially aggravated kidnapping, 
§39-13-305. 

Unlawfully removing or confining another 
while armed with deadly weapons, 
§39-13-304. 

Police and other law enforcement 
officers. 
Arrest. 
Use of deadly force generally, §39-11-620. 
Rape. 
Aggravated rape. 

Defendant armed with weapon, 

§39-13-502. 
Reckless endangerment. 
Committed with deadly weapon, 
§39-13-103. 
Robbery. 
Aggravated robbery. 

Accomplished with deadly weapon, 
§39-13-402. 

Especially aggravated robbery. 

Accomplished with deadly weapons, 
§39-13-403. 

Sexual offenses. 
Rape. 

Aggravated rape. 

Sexual penetration accomplished while 
armed with deadly weapon, 
§39-13-502. 


FIRES AND FIRE PREVENTION. 
Aggravated assault, enhanced factors at 
sentencing. 
Victim of assault firefighter, §39-13-102. 

AIDS testing for assault victims, 
§39-13-112. 

Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 

Murder of firefighter. 
Aggravating circumstance in first degree 
murder sentencing proceedings, 
§39-13-204. 


FIREWORKS. 
Display of fireworks. 
Unmanned aircraft, use near, §39-13-903. 
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FIREWORKS —Cont’d 
Drones, use near, §39-13-903. 
Unmanned aircraft, use near, §39-13-903. 


FIRST RESPONDERS. 
Assault. 
Aggravated assault, enhanced sentencing 
factor, §39-13-102. 
Healthcare providers, §39-13-101. 


FLEEING OR ATTEMPTING TO ELUDE 
LAW ENFORCEMENT. 

Interception of radio frequency 
transmission to facilitate flight, 
§39-13-608. 


FORCE. 
Arrest. 
Law enforcement officers. 

Use of deadly force, §39-11-620. 
Private citizens. 

Use of deadly force, §39-11-621. 

Carjacking. 
Use of force or intimidation, §39-13-404. 
Crimes and offenses. 
Defined, §39-11-106. 
Deadly force. 
Arrest. 
Law enforcement officers, §39-11-620. 
Private citizens, §39-11-621. 
Defined, §39-11-602. 
Nuclear facilities, peace officers at. 
When authorized to use, §39-11-611. 
Definitions. 
Crimes and offenses, §39-11-106. 
Immunity from liability for use of force, 
§39-11-622. 
Justification. 
Arrest. 

Law enforcement officers. 

Use of deadly force by, §39-11-620. 

Private citizens. 

Use of deadly force by, §39-11-621. 
Confinement as justifiable force, §39-11-603. 
Deadly force. 

Defined, §39-11-602. 

Law enforcement officers. 

Use by, §39-11-620. 

Nuclear facilities, peace officers at. 

When authorized to use, §39-11-611. 

Private citizens. 

Use by, §39-11-621. 

Defense of third persons, §39-11-612. 

Immunity from liability for use of force, 
§39-11-622. 

Law enforcement officers. 

Use of deadly force, §39-11-620. 
Nuclear security officers, §39-11-611. 
Private citizens. 

Use of deadly force by, §39-11-621. 
Protection of life or health, §39-11-613. 
Protection of property, §39-11-614. 

Protection of third person’s property, 

§39-11-615. 
Use of device to protect, §39-11-616. 
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FORCE —Cont’d 
Justification —Cont’d 
Public duty. 

Conduct required or authorized, 
§39-11-610. 

Reckless injury of innocent third persons. 

Justification afforded by part unavailable, 
§39-11-604. 

Self defense, §39-11-611. 
Nuclear facilities, peace officers at. 
Deadly force. 

When authorized to use, §39-11-611. 
Nuclear security officers, §39-11-611. 
Personal property. 

Protection of property. 

Justification in threatening or using 

force, §39-11-614. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Police and other law enforcement 
officers. 
Use of deadly force, §39-11-620. 
Rape, §§39-13-502, 39-13-5038. 
Real property. 
Protection of property. 

Justification in threatening or using 

force, §39-11-614. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Self defense, §39-11-611. 
Sexual offenses. 
Rape, §39-13-503. 
Aggravated rape, §39-13-502. 
Sexual battery, §39-13-505. 
Stand your ground law, §39-11-611. 
Suicide. 
Protection of life or health. 

Justification in threatening or using force 
but not deadly force to prevent, 
§39-11-613. 

Third persons. 
Defense of. 
Justification, §39-11-612. 


FORECLOSURE. 
Racketeer influenced and corrupt 
organizations. 
RICO lien notice. 
Perfected security interests, §39-12-207. 


FORFEITURES. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 
Minor victims of sexual offense, disposition 
of proceeds, §39-13-530. 
Criminal law and procedure. 
Disposition of forfeited property, 
§39-11-713. 
Assistance by other agencies, §39-11-714. 
Definitions, §39-11-702. 
Equity powers of court, §39-11-715. 
Evidence, §39-11-706. 
Exemptions from forfeiture, §39-11-704. 
Immunities, §39-11-716. 
Intent of legislature, §39-11-701. 
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FORFEITURES —Cont’d 
Criminal law and procedure —Cont’d 
Disposition of forfeited property —Cont’d 
Judicial forfeiture of property, §39-11-708. 
Jurisdiction, §39-11-705. 
Procedure for seizure of property, 
§39-11-707. 
Property subject to forfeiture, 
§§39-11-703, 39-13-312. 
Protection of seized property, §39-11-711. 
Provisions supplemental to other laws, 
§39-11-717. 
Return of property seized, §39-11-709. 
Rights of interest holders and owners, 
§39-11-710. 
Sale of forfeited property, §39-11-712. 
Venue, §39-11-705. 
Notice that state will seek forfeiture. 
Property of defendant forfeited as part of 
prosecution, §39-11-708. 
Racketeer influenced and corrupt 
organizations. 
Civil forfeiture to state. 
Property derived from or realized through 
conduct in violations of provisions of 
part, §39-12-206. 
Seizure, §39-12-206. 
RICO lien notice. 
Forfeitures in favor of state. 
Conveying, alienating, disposing of or 
rendering unavailable forfeited 
property, §39-12-207. 
Title of state to forfeited property, 
§39-12-207. 
Sexual offenses. 
Conveyances used in. 
Minor victims of sexual offense, 
disposition of proceeds, §39-13-530. 


FORMS. 
Murder. 
First degree murder. 
Death penalty, §39-13-204. 
Sentencing proceedings. 
Verdict of life imprisonment, 
§39-13-204. 


FRAUD. 
Deception. 
Defined, §39-11-106. 
Definitions. 
Crimes and offenses, §39-11-106. 
Deception, §39-11-106. 
Rape. 
Sexual penetration accomplished by fraud, 
§39-13-503. 
Sexual offenses. 
Rape. 
Sexual penetration accomplished by 
fraud, §39-13-503. 
Sexual battery. 
Sexual contact accomplished by fraud, 
§39-13-505. 
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FRAUDULENT CONVEYANCES. HEARINGS. 
Racketeer influenced and corrupt Murder. 

organizations. First degree murder. 

RICO lien notice. Sentencing. 
Conveying, alienating or disposing of Separate sentencing hearing, 
forfeited property. §39-13-204. 
Fraudulent and preferential Racketeer influenced and corrupt 
conveyance, §39-12-207. organizations. 


FUNDS. 
Anti-human trafficking fund, §39-13-312. 
Child abuse fund. 
Criminal forfeitures. 
Conveyances used in sexual offenses 
against minor victim. 
Disposition of proceeds, §39-13-530. 
Racketeer influenced and corrupt 
organizations. 
Criminal injuries compensation fund. 
Proceeds from forfeitures to state 
deposited in, §39-12-206. 
Sex offender treatment fund, §39-13-708. 


G 


GENITAL MUTILATION. 
Female genital mutilation, §39-13-110. 


GLOBAL POSITIONING SATELLITES. 
Location information for electronic 
devices. 
Warrant required to obtain, §39-13-610. 


GPS. 
Location information for electronic 
devices. 
Warrant required to obtain, §39-13-610. 


GUARDIANS FOR MINORS. 
Human trafficking. 
Civil action by trafficked person, 
§39-13-314. 


H 


HANDGUNS. 
Defined, §39-11-106. 


HARASSMENT. 
Bail of person arrested where family or 
household member victim of offense. 
Domestic abuse protection order, violation, 
§39-13-113. 


HAZARDOUS SUBSTANCES. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 


HEALING ARTS. 
Assault. 
Healthcare providers, §39-13-101. 
Aggravated assault, enhanced sentencing 
factor, §39-13-102. 


Civil proceedings, §39-12-206. 
RICO lien notice. 
Creditors and innocent persons. 
Release of property, §39-12-210. 
Release or extinguishment of notice, 
§39-12-208. 
Violations of provisions of part. 
Fines. 
Hearings to determine amount 
authorized, §39-12-205. 


HEPATITIS. 
Criminal exposure to HIV or hepatitis B 
or C virus, §39-13-109. 


HIGHWAY PATROL. 
Aggravated assault. 

Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 

Enhanced factor at time of sentencing. 

Victim of assault law enforcement officer, 
§39-13-102. 
AIDS testing for assault victims, 
§39-13-112. 

Murder of law enforcement officer. 
Agegravating circumstance in first degree 
murder sentencing proceedings, 

§39-13-204. 


HIGHWAYS. 
Construction zones. 
Vehicular homicide, §39-13-213. 
Work or construction zones. 
Vehicular homicide, §39-13-213. 


HIRED KILLER. 

Aggravating circumstance in first degree 
murder sentencing proceedings, 
§39-13-204. 


HIV. 
Prostitution. 
Patronizing prostitution. 
HIV testing of those convicted, 
§39-13-521. 


HOME HEALTH PROVIDERS. 
Assault. 
Healthcare providers, §39-13-101. 
Aggravated assault, enhanced sentencing 
factor, §39-13-102. 


HOMICIDE, §§39-13-201 to 39-13-218. 
Abortion. 
Fetus as victim. 
Section not affecting abortion in state, 
§39-13-214. 
Aggravated rape of a child. 
First degree murder, §39-13-202. 
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HOMICIDE —Cont’d 
Aggravated vehicular homicide, 
§39-13-218. 
Aircraft. 
Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, 
§39-13-218. 
Fetus as victim, §39-13-214. 
Prohibited from driving vehicle in state. 
Period of prohibition, §39-13-213. 
Aircraft piracy. 
First degree murder. 
Reckless killing of another, §39-13-202. 
Appeals. 
Murder. 
First degree murder. 
Review of death sentence, §39-13-206. 
Arson. 
Murder. 
First degree murder. 


Reckless killing of another, §39-13-202. 


Assisted suicide, §39-13-216. 
Attempts to commit crimes. 
Murder. 
First degree murder, §39-11-117. 
Boats. 
Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, 
§39-13-218. 
Fetus as victim, §39-13-214. 
Prohibited from driving vehicle in state. 
Period of prohibition, §39-13-213. 
Child abuse and child neglect or 
endangerment. 
Murder. 
First degree murder. 
Aggravated child abuse, §39-13-202. 
Scotty Trexler law, §39-13-202(a)(2). 
Classification. 
First degree murder, §39-11-117. 
Conspiracy. 
Murder. 
First degree murder, §39-11-117. 
Court of criminal appeals. 
Death penalty imposed for first degree 
murder. 
Review, §39-13-206. 
Criminal homicide generally, §39-13-201. 
Criminally negligent homicide, 
§39-13-212. 
Criminal homicide defined, §39-13-201. 
Fetus as victim, §39-13-214. 
Death penalty. 
Murder. 
First degree murder. 
Intellectually disabled defendants. 


Death penalty prohibited, §39-13-203. 


Punished by death or by imprisonment 
for life, §39-13-202. 
Review of death sentence, §39-13-206. 
Sentencing proceedings, §39-13-204. 
Death penalty not sought, 
§39-13-207. 
Notice of penalty to be sought, §39-13-208. 
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HOMICIDE —Cont’d 
Death penalty —Cont’d 
Priority in case docketing, §39-13-217. 
Definitions. 
Criminally negligent homicide, §39-13-212. 
First degree murder, §39-13-202. 
Murder. 

First degree murder, §39-13-202. 

Second degree murder, §39-13-210. 
Vehicular homicide, §39-13-213. 
Voluntary manslaughter, §39-13-211. 

Dockets. 
Death penalty cases. 
Priority in case docketing, §39-13-217. 
Drag racing. 
Vehicular homicide for deaths caused by 
drag racing, §39-13-213. 
Drugs. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Drunkenness. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Euthanasia, §39-13-216. 
Felonies. 
Attempts. 

First degree murder, §39-11-117. 
Conspiracy. 

First degree murder, §39-11-117. 
Criminally negligent homicide, §39-13-212. 
Murder. 

First degree murder. 

Attempts, §39-11-117. 

Conspiracy, §39-11-117. 

One class above class A, §39-11-117. 
Solicitation, §39-11-117. 

Second degree murder, §39-13-210. 
Solicitation. 

First degree murder, §39-11-117. 
Vehicular homicide, §39-13-213. 

Aggravated vehicular homicide, 

§39-13-218. 

Voluntary manslaughter, §39-13-211. 
Fetuses. 

Fetus as victim, §39-13-214. 
Highway work or construction zones. 

Vehicular homicide, §39-13-213. 
Intellectually disabled defendants. 

Murder. 

First degree murder. 

Life imprisonment in lieu of death 
penalty, §39-13-203. 
Scotty Trexler law, §39-13-202(a)(2). 
Jury. 
Murder. 
First degree murder. 
Sentencing. 
Procedure generally, §§39-13-202, 
39-13-204. 


579 INDEX 


HOMICIDE —Cont’d 
Jury —Cont’d 
Murder —Cont’d 
First degree murder —Cont’d 
Waiver of jury in trials, §39-13-205. 
Life imprisonment. 
Murder. 
First degree murder. 
Intellectually disabled defendants, 
§39-13-203. 
Sentencing proceedings, §§39-13-202, 
39-13-204. 
Manslaughter. 
Voluntary manslaughter, §39-13-211. 

Criminal homicide defined, §39-13-201. 

Mercy killing. 

Assisted suicide, §39-13-216. 
Minors. 

Murder. 

First degree murder. 

Aggravated child abuse, §39-13-202. 
Rape or aggravated rape of a child, 
§39-13-202. 
Motor vehicles. 
Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, 
§39-13-218. 
Fetus as victim, §39-13-214. 
Prohibited from driving vehicles in state. 
Period of prohibition, §39-13-213. 
Murder. 
Appeals. 

First degree murder. 

Review of death sentence, §39-13-206. 
Attempts. 

First degree murder, §39-11-117. 
Classification. 

First degree murder, §39-11-117. 
Conspiracy. 

First degree murder, §39-11-117. 
Criminal homicide defined, §39-13-201. 
Death penalty. 

First degree murder. 

Death penalty or life imprisonment, 
§§39-13-202, 39-13-204. 
Intellectually disabled defendants. 


Death penalty prohibited, §39-13-203. 


Review of death sentence, §39-13-206. 
Sentencing proceedings, §§39-13-202, 
. 39-13-204. 
Definitions. 
First degree murder, §39-13-202. 
Second degree murder, §39-13-210. 
Felonies. 
Attempts. 
First degree murder, §39-11-117. 
Conspiracy. 
First degree murder, §39-11-117. 
First degree murder, §39-13-202. 
Attempts, §39-11-117. 
Conspiracy, §39-11-117. 
One class above class A, §39-11-117. 
Solicitation, §39-11-117. 
Second degree murder, §39-13-210. 


HOMICIDE —Cont’d 
Murder —Cont’d 
Felonies —Cont’d 
Solicitations. 
First degree murder, §39-11-117. 
First degree murder. 
Appeals. 
Review of death sentence, §39-13-206. 
Attempted first degree murder, 
§39-11-117. 
Classification, §39-11-117. 
Conspiracy to commit first degree 
murder, §39-11-117. 
Criminal homicide defined, §39-13-201. 
Death penalty or imprisonment for life. 
Intellectually disabled defendants. 
Death penalty prohibited, §39-13-203. 
Punished by, §§39-13-202, 39-13-204. 
Review of death sentence, §39-13-206. 
Sentencing proceedings, §§39-13-202, 
39-13-204. 
Defined, §39-13-202. 
Felonies. 
Attempted first degree murder, 
§39-11-117. 
Conspiracy to commit first degree 
murder, §39-11-117. 
Felony murder, §39-13-202. 
One class above class A, §39-11-117. 
Solicitation to commit first degree 
murder, §39-11-117. 
Jury. 
Waiver of right to have jury determine 
guilt and punishment, §39-13-205. 
Life imprisonment. 
Intellectually disabled defendants, 
§39-13-203. 
Sentencing proceedings, §§39-13-202, 
39-13-204. 
Premeditation. 
Defined, §39-13-202. 
Prior offenses under sentencing 
guidelines. 
Class A offenses, §39-11-117. 
Sentencing. 
Procedure generally, §§39-13-202, 
39-13-204. 
Punished by death or by imprisonment 
for life, §§39-13-202, 39-13-204. 
Waiver of right to have jury determine 
guilt and punishment, §39-13-205. 
Solicitation to commit first degree 
murder, §39-11-117. 
Trial. 
Waiver of jury in trials, §39-13-205. 
Jury. 
First degree murder. 
Sentencing. 
Procedure generally, §§39-13-202, 
39-13-204. 
Waiver of right to have jury 
determine guilt and punishment, 
§39-13-205. 
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HOMICIDE —Cont’d 
Murder —Cont’d 
Life imprisonment. 
First degree murder. 
Intellectually disabled defendants, 


§39-13-203. 
Sentencing proceedings, §§39-13-202, 
39-13-204. 
Multiple incidents of assault, domestic 
abuse, etc. 


Cumulative effect causing death, 
inference of defendant’s knowledge, 
§39-13-210. 

Prior offenses under sentencing guidelines. 
First degree murder, §39-11-117. 

Random murder for no obvious reason. 
Aggravating factors justifying death 

penalty or life without parole, 
§39-13-109. 

Second degree murder, §39-13-210. 
Criminal homicide defined, §39-13-201. 

Sentencing. 

First degree murder. 

Classification, §39-11-117. 

Intellectually disabled defendants, 
§39-13-203. 

Procedure generally, §§39-13-202, 
39-13-204. 

Punished by death or by imprisonment 
for life, §§39-13-202, 39-13-204. 
Waiver of right to have jury determine 

punishment, §39-13-205. 

Solicitations. 

First degree murder, §39-11-117. 

Trials. 

First degree murder. 

Sentencing proceedings, §39-13-204. 
Waiver of jury, §39-13-205. 

Waiver. 

First degree murder. 

Waiver of right to have jury determine 
guilt and punishment, §39-13-205. 
Negligence. 

Criminally negligent homicide, §39-13-212. 
Criminal homicide defined, §39-13-201. 
Fetus as victim, §39-13-214. 

Notice. 
Penalty to be sought for capital offenses, 
§39-13-208. 
Rape of a child. 

First degree murder, §39-13-202. 
Reckless homicide, §39-13-215. 
Sentencing. 

Murder. 

First degree murder. 

Classification, §39-11-117. 

Intellectually disabled defendants, 
§39-13-203. 

Procedure generally, §§39-13-202, 
39-13-204. 

Punished by death or imprisonment for 
life, §§39-13-202, 39-13-204. 

Review of death sentence, §39-13-206. 
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HOMICIDE —Cont’d 
Sentencing —Cont’d 
Murder —Cont’d y 
First degree murder —Cont’d 
Sentencing where death penalty not 
sought, §39-13-207. 
Notice. 
Penalty to be sought for capital offenses, 
§39-13-208. 
Solicitation. 
Murder. 
First degree murder, §39-11-117. 
Suicide. 
Assisted suicide, §39-13-216. 
Supreme court. 
Murder. 
First degree murder. 
Review of death sentence upon 
affirmance by court of criminal 
appeals, §39-13-206. 
Terrorism. 
First degree murder. 
Act of terrorism, §39-13-202. 
Sentencing, factors in aggravation, 
§39-13-204. 
Trial. 
Murder. 
First degree murder. 
Sentencing proceedings, §§39-13-202, 
39-13-204. 
Waiver of jury in trials, §39-13-205. 
Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, §39-13-218. 
Fetus as victim, §39-13-214. 
Voluntary manslaughter, §39-13-211. 
Criminal homicide defined, §39-13-201. 
Waiver. 
Murder. 
First degree murder. 
Waiver of jury in trials, §39-13-205. 


HOMOSEXUAL ACTS. 
Prostitution. 
Generally, §§39-13-512 to 39-13-516. 


HOSPITALS. 
Assault. 
Healthcare providers, §39-13-101. 
Aggravated assault, enhanced sentencing 
factor, §39-13-102. 


HOUSING. 
Firearms and other weapons. 
Dwelling or habitation, firing into. 
Reckless endangerment, §39-13-102. 


HUMAN TRAFFICKING. 
Civil action by trafficked person, 
§39-13-314. 
Commercial sex acts, §39-13-309. 
Advertising commercial sexual abuse of a 
minor, §39-13-315. 
Corporations. 
Violations by, §39-13-311. 
Criminal forfeiture of property involved in 
human trafficking offenses. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 
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HUMAN TRAFFICKING —Cont’d 

Commercial sex acts —Cont’d 

Human Trafficking Resource Hotline Act, 
§39-13-313. 

Prostitution, defense, §39-13-513. 

Separate offenses, §39-13-310. 

Criminal forfeiture of property involved 
in human trafficking offenses, 
§39-11-703. 

Distribution and use of proceeds from 
forfeitures, §39-13-312. 

Damages. 

Civil action by trafficked person, 
§39-13-314. 

Family members. 

Civil action by trafficked person or family 
member for restitution or damages, 
§39-13-314. 

Forced labor or services, §39-13-308. 

Corporations. 

Violations by, §39-13-311. 

Criminal forfeiture of property involved in 

human trafficking offenses, §39-11-703. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 

Human Trafficking Resource Hotline Act, 
§39-13-313. 

Involuntary labor servitude, §39-13-307. 

Separate offenses, §39-13-310. 

Funds. 

Anti-human trafficking fund, §39-13-312. 

Hotline. 


Human Trafficking Resource Center Hotline 


Act, §39-13-313. 
Human Trafficking Resource Hotline Act, 
§39-13-313. 
Involuntary labor servitude, §39-13-307. 
Offense of human trafficking, §39-13-314. 
Prostitution. 
Defense to prostitution, human trafficking 
victims, §39-13-513. 
Minors. 
Human trafficking resources center 
hotline. 
Providing information to minor, 
§39-13-513. 
Restitution. 
Civil action by trafficked person, 
§39-13-314. 
Sexual servitude. 
Criminal forfeiture of property involved in 
human trafficking offenses, §39-11-703. 
Telephone hotline. 
Human Trafficking Resource Hotline Act, 
§39-13-313. 


IMMUNITY. 
Force, use of. 
Immunity from liability for use of force, 
§39-11-622. 
Justification for use of force. 
Immunity from liability for use of force, 
§39-11-622. 
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IMMUNITY —Cont’d 
Prostitution. 
Minors. 
Immunity from prosecution for 
prostitution, §39-13-513. 
Sex offender treatment board, §39-13-704. 
Terrorism, report of suspicious activity 
or behavior, §39-13-812. 
Use of force. 
Immunity from liability for use of force, 
§39-11-622. 


INCEST. 
Standardized treatment for sexual 
offenders, §§39-13-701 to 39-13-708. 


INCHOATE OFFENSES. 
Criminal attempt. 
General provisions, §§39-12-101, 39-12-104 
to 39-12-107. 
Criminal conspiracy. 
General provisions, §§39-12-103 to 
39-12-107. 
Solicitation. 
General provisions, §§39-12-102, 39-12-104 
to 39-12-107. 


INDECENT EXPOSURE. 
Defined, §39-13-511. 
Minors. 
Defendant eighteen years of age or older 
and victim under thirteen, §39-13-511. 


INDICTMENTS. 
Aggravated vehicular homicide. 
Charge and notice of prior convictions, 
§39-13-218. 
Homicide. 
Aggravated vehicular homicide. 
Charge and notice of prior convictions, 
§39-13-218. 
Vehicular homicide. 
Aggravated vehicular homicide. 
Charge and notice of prior convictions, 
§39-13-218. 


INFIBULATION OF FEMALES’ 
GENITALS. 
Female genital mutilation, §39-13-110. 


INFRARED IMAGING. 

Surveillance by unmanned aircraft to 
capture images, §§39-13-901 to 
39-13-907. 


INJUNCTIONS. 
Assault. 
Aggravated assault. 
Violation of injunction or restraining 
order to refrain from causing bodily 
injury to another, §39-13-102. 
Domestic abuse. 
Violation of restraining order. 
Criminal offense, §39-13-113. 
Criminal law and procedure. 
Aggravated assault. 
Violations of injunction or restraining 
order, §39-13-102. 
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INJUNCTIONS —Cont’d 
Domestic abuse. 
Restraining orders. 
Violation. 
Criminal offense, §39-13-113. 
Electronic surveillance. 
Invasion of privacy, §39-13-603. 
Human trafficking. 
Civil action by trafficked person, 
§39-13-314. 
Invasion of privacy. 
Wiretapping and electronic surveillance, 
§39-13-603. 
Racketeer influenced and corrupt 
organizations. 
Violations of provisions of part, §39-12-206. 
Wiretapping. 
Invasion of privacy, §39-13-603. 


INJURIES. 
Female genital mutilation. 
Criminal acts, §39-13-110. 


INSANITY DEFENSE. 
Crimes and offenses, §39-11-501. 


INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES. 
Homicide. 
First degree murder. 
Sentencing, §39-13-203. 
Murder. 
First degree murder. 
Sentencing, §39-13-203. 
Prostitution. 
Promoting prostitution of minor, 
§39-13-515. 
Persons with intellectual disability 
protected by prohibition, §39-13-512. 


INTERCEPTION OF WIRE, ORAL OR 
ELECTRONIC COMMUNICATION. 
Flight from criminal offense. 
Interception of radio frequency 
transmissions to facilitate flight, 
§39-13-608. 


INTERNET. 
Sexual offenses. 
Solicitation of minors, §39-13-528. 
Causing a minor to engage in sexual 
activity, §39-13-529. 
Ignorance or mistake as to age of minor 
not a defense, §39-11-502. 


INTERVENTION. 
Racketeer influenced and corrupt 
organizations. 
Civil suits filed by investigative agencies. 
Remedies of creditors and innocent 
persons. 
Right to intervene, §39-12-210. 


INTIMIDATION. 
Carjacking. 
Use of force or intimidation, §39-13-404. 
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INVASION OF PRIVACY, §§39-13-601 to 
39-13-610. 
Drones. 

Freedom from unwarranted surveillance 
act, §39-13-609. 

Flight from criminal offense. 

Interception of radio frequency 
transmission to facilitate flight, 
§39-13-608. 

Freedom from unwarranted surveillance 
act, §39-13-609. 

Interception of cellular or cordless 
telephone transmissions, §39-13-604. 

Location information for electronic 
devices. 

Warrant required to obtain, §39-13-610. 

Photographing in violation of privacy, 
§39-13-605. 

Wiretapping and electronic surveillance, 
§39-13-601. 

Damages, §39-13-603. 

Defenses, §39-13-603. 

Felony, §39-13-602. 

Injunctive relief, §39-13-603. 

Interception of radio frequency 
transmission to facilitate flight, 
§39-13-608. 

Limitation of actions, §39-13-603. 


INVOLUNTARY LABOR SERVITUDE, 
§39-13-307. 

Advertising commercial sexual abuse of 
a minor, §39-13-315. 

Criminal forfeiture of property involved 
in human trafficking offenses, 
§39-11-703. 

Distribution and use of proceeds from 
forfeitures, §39-13-312. 

Human trafficking offense, §39-13-314. 

Human Trafficking Resource Hotline Act, 
§39-13-313. 

Prostitution, defense, §39-13-513. 


© 


J 


JAILS AND JAILERS. 
Assault. 

Reporting assault by inmate against 
correctional officer, guard, or other 
employee to prosecuting attorney, 
§39-13-101. 

Definitions. 
Jails and workhouses, §39-11-106. 


JUDGMENTS AND DECREES. 
Criminal forfeiture. 
Entry, §39-11-708. 
Justification. 
Public duty. 
Conduct required or authorized by 
judgment of competent court or other 
tribunal, §39-11-610. 
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JUDGMENTS AND DECREES —Cont’d 
Racketeer influenced and corrupt 
organizations. 
Rendered in favor of state. 
Estoppel of defendant in subsequent civil 
actions, §39-12-206. 
Terrorism, civil action by victim. 
Offset of judgment by amounts recovered 
from forfeiture proceeds, §39-13-811. 


JURISDICTION. 
Criminal forfeiture. 
Disposition of forfeited property, 
§39-11-705. 


JURY. 
Criminal cases. 
Defenses. 
Submitted to jury, §§39-11-203, 
39-11-204. 
Verdict. 
Murder. 
First degree murder. 
Sentencing proceedings, §39-13-204. 
Defenses. 
Criminal cases. 
Submitted to jury, §39-11-203. 
Affirmative defenses, §39-11-204. 
Homicide. 
First degree murder. 
Sentencing procedure generally, 
§39-13-204. 
Waiver of jury in trials, §39-13-205. 
Murder. 
First degree murder. 
Sentencing. 
Procedure generally, §39-13-204. 
Right of trial by jury. 
Waiver of right. 
Murder, trial for, §39-13-205. 


JUSTIFICATION. 
Abandonment. 
Self defense. 
Abandonment of encounter by other 
persons. 
Threat or use of force not justified, 
§39-11-611. 
Actions. 
Civil remedies unaffected, §39-11-605. 
Arrest. 
-Deadly force. 
Private citizens. 
Use by, §39-11-621. 
Law enforcement officers. 
Use of deadly force, §39-11-620. 
Private citizens. 
Use of deadly force by, §39-11-621. 
Self defense. 
Threat or use of force to resist, 
§39-11-611. 
Civil remedies. 
Unaffected, §39-11-605. 
Conduct justified under part. 
Defense to prosecution, §39-11-601. 
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JUSTIFICATION —Cont’d 
Confinement as justifiable force, 
§39-11-603. 
Consent. 
Self defense. 
Consent to exact force used or attempted 
by other individual. 
Threat or use of force against not 
justified, §39-11-611. 
Custody. | 
Defined, §39-11-602. 
Defense to prosecution. 
Conduct justified under part, §39-11-601. 
Defense of third persons, §39-11-612. 
Self defense, §39-11-611. 
Definitions, §39-11-602. 
Escape. 
Defined, §39-11-602. 
Executions. 
Public duty. 
Execution of legal process. 
Conduct justified, §39-11-610. 
Force. 
Arrest. 
Law enforcement officers. 
Use of deadly force, §39-11-620. 
Private citizens. 

Use of deadly force, §39-11-621. 
Confinement as justifiable force, §39-11-603. 
Deadly force. 

Defined, §39-11-602. 
Law enforcement officers. 

Use by, §39-11-620. 

Private citizens. 
Use by, §39-11-621. 
Defense of third persons, §39-11-612. 
Immunity from liability for use of force, 
§39-11-622. 
Law enforcement officers. 
Use of deadly force, §39-11-620. 
Private citizens. 
Use of deadly force, §39-11-621. 
Property. 
Protection of property, §39-11-614. 
Protection of third person’s property, 
§39-11-615. 
Protection of life or health, §39-11-613. 
Protection of property. 
Use of device to protect, §39-11-616. 
Public duty. 
Conduct required or authorized, 
§39-11-610. 
Reckless injury of innocent third persons. 
Justification afforded by part unavailable, 
§39-11-604. 
Self defense, §39-11-611. 
Harm. 
Avoiding. 
Necessity, §39-11-609. 
Imminent harm. 
Conduct necessary to avoid, §39-11-609. 
Immunity from liability for use of force, 
§39-11-622. 
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JUSTIFICATION —Cont’d 

Innocent third persons. 
Reckless injury of, §39-11-604. 

Judgments and decrees. 
Public duty. 

Conduct required or authorized by 
judgment of competent court or other 
tribunal, §39-11-610. 

Necessity. 

Conduct justified, §39-11-609. 
Nuclear security officers. 

Deadly force, authority to use, §39-11-611. 
Orders of court. 

Public duty. 

Conduct required or authorized by 
judgment or order of competent 
court, §39-11-610. 

Personal property. 
Protection of property. 

Third person’s property, $39-11-615. 

Threatening or using force against 
another, §39-11-614. 

Use of device to protect property, 
§39-11-616. 

Police and other law enforcement 
officers. 
Arrest. 
Use of deadly force, §39-11-620. 
Presumptions. 
Self defense. 
Using force within own residence, 
§39-11-611. 
Private citizens. 
Arrest. 
Use of deadly force, §39-11-621. 
Property. 
Protection of property. 

Third person’s property, §39-11-615. 

Threatening or using force against 
another, §39-11-614. 

Use of device to protect, §39-11-616. 

Protection of life or health. 
Threatening or using force but not deadly 
force, §39-11-613. 
Public duties. 
Conduct justified, §39-11-610. 
Public officers and employees. 
Assisting of public servants in performance 
of official duties. 

Reasonably believing conduct required or 
authorized, §39-11-610. 

Real property. 
Protection of property. 

Third person’s property, §39-11-615. 

Threatening or using force against 
another, §39-11-614. 

Use of device to protect property, 
§39-11-616. 

Reckless injury of innocent third 

persons, §39-11-604. 

Remedies. 
Civil remedies. 

Unaffected, §39-11-605. 
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JUSTIFICATION —Cont’d 
Roadblocks. 
Self defense. 
Threat or use of force to resist, 
§39-11-611. 
Searches and seizures. 
Self defense. 
Threat or use of force to resist, 
§39-11-611. 
Self defense, §39-11-611. 
Stand your ground law, §39-11-611. 
Stop and frisk. 
Self defense. 
Threat or use of force to resist, 
§39-11-611. 
Suicide. 
Protection of life or health. 
Threatening or using force but not deadly 
force to prevent, §39-11-613. 
Third parties. 
Defense of third parties, §39-11-612. 
Property. 
Protection of third person’s property, 
§39-11-615. 
Protection of life or health. 
Threatening or using force to prevent, 
§39-11-613. 
Reckless injury of innocent third persons, 
§39-11-604. 


JUVENILE PROCEEDINGS. 
Youth services officer. 
Aggravated assault, enhanced factor at 
sentencing. 
AIDS testing for assault victims, 
§39-13-112. 
Victim of assault youth services officer, 
§39-13-102. 


ne 
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KIDNAPPING, §§39-13-301 to 39-13-315. 
Aggravated kidnapping, §39-13-304. 
Deadly weapons. 

Especially aggravated kidnapping, 
§39-13-305. 

Unlawfully removing or confining while 
armed with, §39-13-304. 

Especially aggravated kidnapping, 
§39-13-305. 

Minors. 

Victim under age of thirteen, 
§39-13-305. 

Ransom. 

Holding victim for ransom or reward, 
§39-13-305. 

Release of victim alive or providing 
information leading to victim’s 
release. 

Mitigating factors in sentencing, 
§39-13-305. 

Reward. 

Unlawful holding another for ransom or 
reward, §39-13-305. 
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KIDNAPPING —Cont’d 

Aggravated kidnapping —Cont’d 
Especially aggravated kidnapping —Cont’d 

Sentencing. 

Mitigating factors, §39-13-305. 
False imprisonment, §39-13-304. 
Governmental or political functions. 

Unlawfully removing or confining to 
interfere with performance of, 
§39-13-304. 

Release of victim alive or providing 
information leading to victim’s release. 

Mitigating factors in sentencing, 
§39-13-304. 

Especially aggravated kidnapping, 
§39-13-305. 
Sentencing. 
Mitigating factors, §39-13-304. 
Especially aggravated kidnapping, 
§39-13-305. 
Weapons. 

Deadly weapons. 

Especially aggravated kidnapping, 
§39-13-305. 

Unlawfully removing or confining while 
armed with, §39-13-304. 

Child custody. 

Custodial interference, §39-13-306. 

Criminal forfeiture of property involved 

in human trafficking offenses, 

§39-11-703. 

Distribution and use of proceeds from 
forfeitures, §39-13-312. 

- Custodial interference. 

Defense to custodial interference. 

Voluntarily returning person taken before 
arrest or issuance of warrant, 
§39-13-306. 

Defined, §39-13-306. 

Mentally disturbed, §39-13-306. 

Minors, §39-13-306. 

Voluntarily returning person taken, 
§39-13-306. 

Defense. 

Person returned prior to arrest or 
issuance of warrant, §39-13-306. 
Deadly weapons. 
Aggravated kidnapping. 

Especially aggravated kidnapping, 
§39-13-305. 

Unlawfully removing or confining another 
while armed with, §39-13-304. 

Defenses. 

Custodial interference. 

Voluntarily returning person taken before 
arrest or issuance of warrant, 
§39-13-306. 

Definitions, §§39-13-301, 39-13-3083. 
Aggravated kidnapping, §39-13-304. 
Custodial interference, §39-13-306. 
Especially aggravated kidnapping, 

§39-13-305. 
False imprisonment, §39-13-302. 
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KIDNAPPING —Cont’d 
False imprisonment, §39-13-302. 
Aggravated kidnapping, §39-13-304. 
Felonies. 
Aggravated kidnapping, §39-13-304. 

Especially aggravated kidnapping, 
§39-13-305. 

Custodial interference, §39-13-306. 

Involuntary labor servitude, §39-13-307. 

Trafficking for commercial sex acts, 
§39-13-309. 

Trafficking for forced labor or services, 
§39-13-308. 

Firearms and other weapons. 

Aggravated kidnapping. 

Especially aggravated kidnapping, 
§39-13-305. 

Unlawfully removing or confining another 
while armed with deadly weapons, 
§39-13-304. 

Generally, §39-13-303. 
Homicide. 
Murder. 

First degree murder. 

Reckless killing of another, §39-13-202. 
Hostages. 
Especially aggravated kidnapping. 

Holding as shield or hostage, §39-13-305. 

Human trafficking offense, §39-13-314. 
Human Trafficking Resource Hotline Act, 

§39-13-313. 

Involuntary labor servitude, §39-13-307. 
Criminal forfeiture of property involved in 
human trafficking offenses, §39-11-703. 

Distribution and use of proceeds from 

forfeitures, §39-13-312. 
Human trafficking offense, §39-13-314. 
Human Trafficking Resource Hotline Act, 
§39-13-313. 
Involuntary servitude. 
Defined, §39-13-301. 
Mentally ill. 
Custodial interference, §39-13-306. 
Minors. 
Custodial interference, §39-13-306. 
Especially aggravated kidnapping. 

Holding of victim under age of thirteen, 

§39-13-305. 
Misdemeanors. 
Custodial interference. 

Voluntarily returning person taken from 
lawful custody, §39-13-306. 

False imprisonment, §39-13-302. 
Murder. 

First degree murder. 

Reckless killing of another, §39-13-202. 

Parent and child. 

Custodial interference, §39-13-306. 
Ransom. 

Especially aggravated kidnapping. 

Holding another for ransom, §39-13-305. 

Removing or confining another, 

§39-13-303. 

False imprisonment, §39-13-302. 
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KIDNAPPING —Cont’d 
Restitution. 
Involuntary labor servitude, §39-13-307. 
Rewards. 
Especially aggravated kidnapping. 
Holding for reward, §39-13-305. 
Sentencing. 
Aggravated kidnapping. 
Mitigating factors. 
Releasing victim alive or providing 
information leading to victim’s 
release, §39-13-304. 
Especially aggravated kidnapping, 
§39-13-305. 
Trafficking for commercial sex acts, 
§39-13-309. 
Corporations. 
Violations by, §39-13-311. 
Criminal forfeiture of property involved in 
human trafficking offenses. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 
Human trafficking offense, §39-13-314. 
Human Trafficking Resource Hotline Act, 
§39-13-313. 
Prostitution, defense, §39-13-513. 
Separate offenses, §39-13-310. 
Trafficking for forced labor or services, 
§39-13-308. 
Corporations. 
Violations by, §39-13-311. 
Criminal forfeiture of property involved in 
human trafficking offenses, §39-11-703. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 
Human trafficking offense, §39-13-314. 
Human Trafficking Resource Hotline Act, 
§39-13-313. 
Separate offenses, §39-13-310. 
Weapons. 
Aggravated kidnapping. 
Especially aggravated kidnapping, 
§39-13-305. 
Unlawfully removing or confining another 
while armed with deadly weapons, 
§39-13-304. 


LABIA MAJORA. 
Circumcision, excision or infibulation. 
Female genital mutilation, §39-13-110. 


LABIA MINORA. 
Circumcision, excision or infibulation. 
Female genital mutilation, §39-13-110. 


LAND SURVEYORS. 
Drones. 
Surveillance by unmanned aircraft to 
capture images. 
Lawful purposes and lawful capture of 
images. 
Image captured for purposes of land 
surveying, §39-13-902. 
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LEASES. 
Motor vehicles. : 
Electronic tracking of vehicle. 
Lessor barred from placing tracking 
device in vehicle absent lessee 
consent, §39-13-606. 


LESBIANISM. 
Homosexual acts. 
Prostitution generally, §§39-13-512 to 
39-13-516. 


LIENS. 
Notice. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Organized crime. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Personal property. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Racketeer influenced and corrupt 
organizations. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Real property. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 


LIFE IMPRISONMENT. 
First degree murder, §§39-13-202 to 
39-13-204. 


LIMITATION OF ACTIONS. 
Electronic surveillance. 
Invasion of privacy, §39-13-603. 
Five year. 
RICO actions and prosecutions, §39-12-206. 
Invasion of privacy. 
Wiretapping and electronic surveillance, 
§39-13-603. 
Racketeer influenced and corrupt 
organizations. 
Criminal or civil actions or proceedings 
under part, §39-12-206. 
Suspension of running of period, 
§39-12-206. 
Terrorism, civil action by victim, 
§39-13-811. 
Wiretapping. 
Invasion of privacy, §39-13-603. 
LIS PENDENS. 
Racketeer influenced and corrupt 
organizations. 
RICO lien notice. 
Filing by investigative agency,§39-12-207. 


LOTTIE’S LAW, §39-13-204. 
M 


MANSLAUGHTER. 
Criminal homicide. 
Defined, §39-13-201. 
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MANSLAUGHTER —Cont’d 
Criminally negligent homicide. 
Replaces involuntary manslaughter, 
§39-13-212. 
Definitions. 
Voluntary manslaughter, §39-13-211. 
Involuntary manslaughter. 
Criminally negligent homicide, §39-13-212. 
Voluntary manslaughter, §39-13-211. 
Criminal homicide defined, §39-13-201. 
Fetus as victim, §39-13-214. 


MANUFACTURERS. 
Chemical manufacturing facilities. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-9038. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 
Hazardous substances. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 
Rubber manufacturing. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 


MAPS AND PLATS. 
Photogrammetric mapping. 
Drones. 
Surveillance by unmanned aircraft to 
capture images. 
Lawful purposes and lawful capture of 
images, §39-13-902. 


MASS MURDER. 

Aggravating circumstance in first degree 
murder sentencing proceedings, 
§39-13-204. 

Defined, §39-13-204. 


MENTAL HEALTH. 

Criminal law and procedure. 
Custodial interference, §39-13-306. 
Insanity defense, §39-11-501. 

Mental disease or defect. 
Defined, §39-11-501. 
Rape. 
Aggravated rape. 

Victim’s mental defect or mental 
incapacitation known to defendant, 
§39-13-502. 

Victim mentally defective, §39-13-503. 
Solicitation. 
Insanity of person solicited. 

Defense disallowed, §39-12-102. 
Custodial interference, §39-13-306. 
Defenses. 

Insanity defense to prosecution, §39-11-501. 
Mental disease or defect. 
Defined, §39-11-501. 
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MENTAL HEALTH —Cont’d 
Felonies. 

Custodial interference, §39-13-306. 
Kidnapping. 

Custodial interference, §39-13-306. 
Misdemeanors. 

Custodial interference, §39-13-306. 
Rape. 

Aggravated rape. 

Victim’s mental defect or mental 
incapacitation known to defendant, 
§39-13-502. 

Victim mentally defective, §39-13-503. 
Sexual offenses. 
Rape. 

Aggravated rape. 

Victim’s mental defect or mental 
incapacitation known to defendant, 
§39-13-502. 

Victim mentally defective, §39-13-503. 

Sexual battery. 
Victim mentally defective, §39-13-505. 
Solicitation. 
Crimes and offenses. 

Insanity of person solicited. 

Defense disallowed, §39-12-102. 


MENTAL HEALTH FACILITIES. 
Assault. 
Healthcare providers, §39-13-101. 
Aggravated assault, enhanced sentencing 
factor, §39-13-102. 


MERCY KILLING, §39-13-216. 


MINORS. 
Alcoholic beverages. 
Underage drinking. 

Punishment, §§39-11-111, 39-11-114. 
Child sexual predators, §39-13-523. 
Criminal law and procedure. 

Aggravated rapist. 

Sentencing, §39-13-523. 

Child sexual predators. 
Sentencing, §39-13-523. 
Custodial interference, §39-13-306. 
Defined, §39-11-106. 
Emancipated minors. 
Defined, §39-11-106. 
Female genital mutilation. 

Consent to procedure by minor or minors 
parents. 

Not defense, §39-13-110. 
Indecent exposure. 

Defendant eighteen years of age or older 
and victim under thirteen, 
§39-13-511. 

Murder. 

First degree murder. 

Aggravated child abuse, §39-13-202. 
Rape of a child, §39-13-202. 
Patronizing prostitution of a minor. 

Ignorance or mistake as to age of minor 

not a defense, §39-11-502. 
Rape. 

Rape of a child, §39-13-522. 

First degree murder, §39-13-202. 
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MINORS —Cont’d 
Criminal law and procedure —Cont’d 
Rape —Cont’d 

Rape of a child —Cont’d 
Ignorance or mistake of fact. 

Exception to defense, §39-11-502. 

Satellite-based monitoring program, 

§39-13-522. 
Sentencing of child rapist, §§39-13-522, 
39-13-523. 

Statutory rape, §39-13-506. 
Aggravated statutory rape, §39-13-506. 
Mitigated statutory rape, §39-13-506. 

Sexual battery. 

Aggravated sexual battery. 

Child sexual predators. 

Sentencing, §39-13-523. 
Victim less than thirteen years of age, 
§39-13-504. 
Community supervision for life, 
§§39-13-524 to 39-13-526. 
Exception to defense of ignorance or 
mistake of fact, §39-11-502. 
Sexual contact with minor by authority 
figure, §39-13-509. 
Solicitation. 

Minority of person solicited. 

Defense disallowed, §39-12-102. 
Custodial interference, §39-13-306. 
Definitions. 

Crimes and offenses, §39-11-106. 

Emancipated minors, §39-11-106. 

Rape of a child, §39-13-522. 

Drugs. 
Unlawful distribution of schedules I or II 
drugs, death of minor victim. 

Sentencing, §39-13-210. 

Emancipation. 
Crimes and offenses. 

Emancipated minors. 

Defined, §39-11-106. 

Felonies. 
Custodial interference, §39-13-106. 
Rape. 

Rape of a child, §39-13-522. 

First degree murder, §39-13-202. 

Statutory rape, §39-13-506. 

Homicide. 
Murder. 

First degree murder. 

Aggravated child abuse, §39-13-202. 

Rape of a child, §39-13-202. 
Indecent exposure. 

Defendant eighteen years of age or older 

and victim under thirteen, §39-13-511. 
Invasion of privacy. 

Observation without consent, victim under 

13 years of age, §39-13-607. 

Photographing in violation of privacy, 
victim under 13 years of age, 

§39-13-605. 

Kidnapping. 
Aggravated kidnapping. 

Especially aggravated kidnapping. 
Victim under age of thirteen, 

§39-13-305. 
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MINORS —Cont’d 
Kidnapping —Cont’d 
Aggravated kidnapping —Cont’d 
Removal or confinement accomplished 
without consent of parent or 
guardian, §39-13-304. 
Custodial interference, §39-13-306. 
Misdemeanors. 

Custodial interference, §39-13-306. 

Indecent exposure, §39-13-511. 

Murder of person less than twelve years 
of age. 

Agegravating circumstance in first degree 
murder sentencing proceedings, 
§39-13-204. 

Observation without consent, victim 
under 13 years of age, §39-13-607. 
Photographing in violation of privacy. 
Victim under 13 years of age, §39-13-605. 
Prostitution. 

Consent of minor not a defense, 
§§39-13-514, 39-13-515. 

Human trafficking resources center hotline. 

Providing information to minor, 
§39-13-513. 

Immunity from prosecution for prostitution, 
§39-13-513. 

Patronizing prostitution from minor or from 
one with intellectual disability. 

Ignorance or mistake as to age of minor 
not a defense, §39-11-502. 

Promoting prostitution of minor, 

§39-13-515. 
Defined, §39-13-512. 
Rape. 
Rape of a child, §39-13-522. 
Aggravated rape of child, §39-13-531. 
Community supervision for life, 
§§39-13-524 to 39-13-526. 
First degree murder, §39-13-202. 
HIV testing of sexual offense convicts, 
§39-13-521. 
Statute of limitations, §39-13-531. 
Class A felony, §39-13-522. 
Defined, §39-13-522. 
First degree murder, §39-13-202. 
Ignorance or mistake of fact. 
Exception to defense, §39-11-502. 
Satellite-based monitoring program, 
§39-13-522. 
Sentencing of child rapist, §§39-13-522, 
39-13-5283. 
Community supervision for life, 
§§39-13-524 to 39-13-526. 
Statutory rape, §39-13-506. 
Aggravated statutory rape, §39-13-506. 
Mitigated statutory rape, §39-13-506. 
Sexual battery. 
Aggravated sexual battery. 
Child sexual predators. 
Sentencing, §39-13-523. 
Victim less than thirteen years of age, 
§39-13-504. 
Community supervision for life, 
§§39-13-524 to 39-13-526. 
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MINORS —Cont’d 
Sexual battery —Cont’d 
Aggravated sexual battery —Cont’d 
Victim less than thirteen years of age 
—Cont’d 
Exception to defense of ignorance or 
mistake of fact, §39-11-502. 
Sexual contact with minor by authority 
figure, §39-13-509. 
Solicitation. 
Crimes and offenses. 
Minority of person solicited. 
Defense disallowed, §39-12-102. 
Statutory rape, §39-13-506. 
Aggravated statutory rape, §39-13-506. 
Mitigated statutory rape, §39-13-506. 
Telephones. 
Interception of cellular or cordless 
telephone transmissions. 
Criminal investigation into jeopardy of 
health, safety and welfare of minor, 
§39-13-604. 


MISDEMEANORS. 
Assault, §39-13-101. 
Contact extremely offensive or provocative, 
§39-13-101. 
Reckless endangerment, §39-13-103. 
Attempts to commit crime. 
Grading attempt, §39-12-107. 
Child custody. 
Custodial interference. 
Voluntarily returning person taken, 
§39-13-306. 
Class A misdemeanors. 
Punishment not otherwise prescribed, 
§39-11-114. 
Community supervision for life. 
Persons convicted for rape or aggravated 
sexual battery. 
Knowingly violating supervision, 
§39-13-526. 
Custodial interference. 
Voluntarily returning person taken, 
§39-13-306. 
Defined, §§39-11-110, 39-11-111. 
Domestic abuse. 
Protection order, violation, §39-13-113. 
Drones. 
Surveillance by unmanned aircraft to 
_ capture images. 
Unlawful capture of image with intent to 
conduct surveillance, §39-13-903. 
Possession or distribution of unlawfully 
captured images, §39-13-904. 
False imprisonment, §39-13-302. 
Indecent exposure. 
Defendant eighteen years of age or older 
and victim under thirteen, §39-13-511. 
Generally, §39-13-511. 
Interception of cellular or cordless 
telephone transmissions, §39-13-604. 
Invasion of privacy. 
Electronic tracking of motor vehicle, 
§39-13-606. 
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MISDEMEANORS —Cont’d 
Invasion of privacy —Cont’d 
Interception of cellular or cordless 
telephone transmissions, §39-13-604. 
Observation without consent, §39-13-607. 
Photographing in violation of privacy, 
§39-13-605. 
Kidnapping. 

Custodial interference. 

Voluntarily returning person taken from 
lawful custody, §39-13-306. 

False imprisonment, §39-13-302. 

Mental health. 

Custodial interference, §39-13-306. 

No penalty prescribed for prohibited act, 

§39-11-111. 

Observation without consent, §39-13-607. 
Peeping. 

Observation without consent, §39-13-607. 
Photography. 

Photographing in violation of privacy, 

§39-13-605. 
Prohibited act when no penalty 

prescribed, §39-11-111. 

Prostitution. 

Generally, §39-13-513. 

Patronizing prostitution, §39-13-514. 
Public indecency, §39-13-517. 
Punishment not otherwise prescribed. 

Class A misdemeanor, §39-11-114. 
Reckless endangerment, §39-13-103. 
Sexual contact with minor by authority 

figure, §39-13-509. 

Sexual offenses. 

Indecent exposure. 

Defendant eighteen years of age or older 
and victim under thirteen, 
§39-13-511. 

Generally, §39-13-511. 

Prostitution. 

Generally, §39-13-513. 

Patronizing prostitution. 

Generally, §39-13-514. 

Public indecency, §39-13-517. 
Solicitation. 

Grading solicitation, §39-12-107. 
Surveillance by unmanned aircraft to 

capture images. 

Unlawful capture of image with intent to 

conduct surveillance, §39-13-903. 
Possession or distribution of unlawfully 
captured images, §39-13-904. 
Telephones. 
Interception of cellular or cordless 
telephone transmissions, §39-13-604. 


MISTAKE OR ERROR. 
Defense to prosecution. 

Ignorance or mistake of fact, $39-11-502. 
Ignorance or mistake of fact. 

Defense to prosecution, §39-11-502. 


MITIGATION OF SENTENCE. 
Aggravated kidnapping, §§39-13-304, 
39-13-305. 
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MITIGATION OF SENTENCE —Cont’d 
Death penalty. 

First degree murder, §39-13-204. 
Especially aggravated kidnapping, 

§39-13-305. 

Kidnapping. 

Aggravated kidnapping, §§39-13-304, 

39-13-305. 

Murder. 

First degree murder, §39-13-204. 


MONEY. 
Criminal forfeiture. 
Property subject to forfeiture. 
Human trafficking offenses, §39-11-703. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 


MOTOR VEHICLES. 
Aggravated vehicular homicide, 
§39-13-218. 
Alcoholic beverages. 
Assault. 
Vehicular assault. 
Aggravated vehicular assault, 
§39-13-115. 
Bodily injury proximate result of 
person’s intoxication, §39-13-106. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Assault. 
Vehicular assault, §39-13-106. 


Aggravated vehicular assault, §39-13-115. 


Carjacking, §39-13-404. 
Confiscation. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 
Minor victims of sexual offense, 
disposition of proceeds, §39-13-530. 
Criminal forfeiture. 
Property subject to forfeiture. 
Human trafficking offenses, §39-11-703. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 
Criminal law and procedure. 
Assault. 
Vehicular assault, §39-13-106. 
Aggravated vehicular assault, 
§39-13-115. 
Carjacking, §39-13-404. 
Forfeitures. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 
Minor victims of sexual offense, 


disposition of proceeds, §39-13-530. 


Homicide. 
Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, 
§39-13-218. 
Drag racing. 
Vehicular homicide for deaths caused by 
drag racing, §39-13-213. 
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MOTOR VEHICLES —Cont’d 
Drugs. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Electronic tracking, §39-13-606. 
Felonies. 
Assault. 
Vehicular assault, §39-13-106. 
Homicide. 
Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, 
§39-13-218. 
Forfeitures. 
Conveyances used in robbery, burglary, 
theft or sexual offenses. 

Minor victims of sexual offense, 

disposition of proceeds, §39-13-530. 
Homicide. 
Financial responsibility. 
Fetus as victim, §39-13-214. 
Prohibited from driving vehicles in state. 
Period of prohibition, §39-13-213. 
Vehicular homicide, §39-13-213. 

Aggravated vehicular homicide, 

§39-13-218. 
Intoxication. 
Assault. 
Vehicular assault. 
Aggravated vehicular assault, 
§39-13-115. 
Bodily injury as proximate result of 
driver’s intoxication, §39-13-106. 
Homicide. 
Vehicular homicide. 
Aggravated vehicular homicide, 
§39-13-218. 
Reckless killing as proximate result of 
driver’s intoxication, §39-13-213. 
Leases. 
Electronic tracking of vehicle. 

Lessor barred from placing tracking 
device in vehicle absent lessee 
consent, §39-13-606. 

Vehicular homicide, §39-13-213. 
Aggravated vehicular homicide, §39-13-218. 


MURDER. 
Adult abuse. 
Aggravated neglect of elderly or vulnerable 
adult. 
Death resulting. 
First degree murder, §39-13-202. 
Aggravating circumstances. 
First degree murder. 
Sentencing proceedings. 
Enumerated, §39-13-204. 
Aircraft piracy. 
First degree murder. 
Reckless killing of another, §39-13-202. 


Cd 
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MURDER —Cont’d 
Appeals. 
First degree murder. 
Death sentence. 
Review of, §39-13-206. 
Arson. 
First degree murder. 
Reckless killing of another, §39-13-202. 
Attempts to commit crimes. 
First degree murder, §39-11-117. 
Bombs. 
First degree murder. 
Reckless killing of another, §39-13-202. 
Burglary. 
First degree murder. 
Reckless killing of another, §39-13-202. 
Child abuse and child neglect or 
endangerment. 
First degree murder. 
Aggravated child abuse, §39-13-202. 
Scotty Trexler law, §39-13-202(a)(2). 
Child rape. 
First degree murder, §39-13-202. 
Conspiracy. 
First degree murder, §39-11-117. 
Controlled substances. 
Second degree murder. 
Unlawful distribution proximately 
causing death of user, §39-13-210. 
Court of criminal appeals. 
Death penalty imposed for first degree 
murder. 
Review, §39-13-206. 
Criminal homicide defined, §39-13-201. 
Death penalty. 
First degree murder. 
Intellectually disabled defendants. 
Death penalty prohibited, §39-13-203. 
Punished by death or by imprisonment 
for life, §§39-13-202, 39-13-204. 
Review of death sentence. 


Court of criminal appeals, §39-13-206. 


Disposition of appeal, §39-13-206. 

Record on appeal, §39-13-206. 

Right of direct appeal to court of 
criminal appeals, §39-13-206. 

Right to appeal, §39-13-206. 

Scope of review, §39-13-206. 

Supreme court. 

Review upon affirmance by court of 
criminal appeals, §39-13-206. 
Sentencing proceedings. 


Death penalty not sought, §39-13-207. 


Existence of one or more aggravating 
circumstances required, 
§39-13-204. 

Verdict, §39-13-204. 


Notice of penalty to be sought, §39-13-208. 


Definitions. 
First degree murder, §39-13-202. 
Second degree murder, §39-13-210. 
Drugs. 
Second degree murder. 
Unlawful distribution proximately 
causing death of user, §39-13-210. 
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MURDER —Cont’d 
Evidence. 
First degree murder. 
Sentencing proceedings, §39-13-204. 
Explosives. 
Bomb. 
First degree murder. 
Reckless killing of another, §39-13-202. 
Felonies. 
Attempts. 
First degree murder, §39-11-117. 
Conspiracy. 
First degree murder, §39-11-117. 
First degree murder, §39-13-202. 

Attempts, §39-11-117. 

Conspiracy, §39-11-117. 

One class above class A, §39-11-117. 

Solicitation, §39-11-117. 

Second degree murder, §39-13-210. 
Solicitation. 
First degree murder, §39-11-117. 
Felony murder. 
First degree murder, §39-13-202. 
Fetus as victim, §39-13-214. 
First degree murder, §39-13-202. 
Adult abuse. 
Aggravated neglect of elderly or 
vulnerable adult. 
Death resulting, §39-13-202. 
Agegravating circumstances. 
Sentencing proceedings. 
Enumerated, §39-13-204. 

Appeals. 

Review of death sentence, §39-13-206. 
Attempts, §39-11-117. 
Classification, §39-11-117. 
Conspiracy, §39-11-117. 
Criminal homicide defined, §39-13-201. 
Death penalty. 

Intellectually disabled defendants. 
Death penalty prohibited, §39-13-203. 

Punished by, §39-13-202. 

Review of death sentence, §39-13-206. 
Court of criminal appeals, §39-13-206. 
Disposition of appeal, §39-13-206. 
Priority, §39-13-206. 

Record on appeal, §39-13-206. 

Right of direct appeal to court of 
criminal appeals, §39-13-206. 

Right to appeal, §39-13-206. 

Scope of review, §39-13-206. 

Supreme court. 

Review upon affirmance by court of 
criminal appeals, §39-13-206. 
Sentencing proceedings. 
Death penalty not sought, §39-13-204. 
Existence of one or more aggravating 
circumstances, §39-13-204. 
Verdict, §39-13-204. 
Defined, §39-13-202. 
Evidence. 
Sentencing proceedings, §39-13-204. 
Felonies, §39-13-202. 
Attempts, §39-11-117. 


INDEX 


MURDER —Cont’d 
First degree murder —Cont’d 
Felonies —Cont’d 
Conspiracy, §39-11-117. 
One class above class A, §39-11-117. 
Solicitation, §39-11-117. 
Forms. 
Sentencing proceedings. 
Death penalty, §39-13-204. 
Verdict of life imprisonment, 
§39-13-204. 
Hearings. 
Sentencing. 
Separate sentencing hearing, 
§39-13-204. 
Intellectually disabled defendants. 
Sentencing, §39-13-203. 
Jury. 
Sentencing procedure, §39-13-204. 
Waiver of right of jury to determine guilt 
and punishment, §39-13-205. 
Life imprisonment. 
Intellectually disabled defendants, 
§39-13-203. 
Punishment, §§39-13-202, 39-13-204. 
Sentencing proceedings. 
Jury not able to agree as to 
punishment, §39-13-204. 
Verdict, §39-13-204. 
Mitigating circumstances. 
Sentencing proceedings. 
Enumerated, §39-13-204. 
New trial, §39-13-204. 
Notice. 
Penalty to be sought for capital offenses, 
§39-13-208. 
Premeditation. 
Defined, §39-13-202. 
Records. 
Review of death sentence. 
Record on appeal, §39-13-206. 
Sentencing. 
Agegravating circumstances, §39-13-204. 
Instructions for jury, §39-13-204. 
Appeals. 
Review of death sentence, §39-13-206. 
Classification, §39-11-117. 
Closing arguments, §39-13-204. 
Death penalty. 
Existence of one or more aggravating 
circumstances, §39-13-204. 
Intellectually disabled defendants. 
Death penalty prohibited, §39-13-203. 
Review of death sentence, §39-13-206. 
Verdict, §39-13-204. 
Dismissal of jury. 
Jury not able to agree as to 
punishment, §39-13-204. 
Evidence in sentencing proceedings, 
§39-13-204. 
Forms. 
Death penalty, §39-13-204. 
Verdict of life imprisonment, 
§39-13-204. 
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MURDER —Cont’d 
First degree murder —Cont’d 
Sentencing —Cont’d 
Instructions for jury, §39-13-204. 
Intellectually disabled defendants, 
§39-13-203. 
Life imprisonment. 
Intellectually disabled defendants, 
§39-13-203. 
Jury not able to agree as to 
punishment, §39-13-204. 
Punishment, §§39-13-202, 39-13-204. 
Verdict, §39-13-204. 
Mitigating circumstances, §39-13-204. 
Instructions for jury, §39-13-204. 
New trial, §39-13-204. 
Notice of penalty to be sought, 
§39-13-208. 
Opening statements, §39-13-204. 
Procedure generally, §39-13-204. 
Punishment of death, §§39-13-202, 
39-13-204. 
Review of death sentence, §39-13-206. 
Punishment of life imprisonment, 
§§39-13-202, 39-13-204. 
Separate sentencing hearing, §39-13-204. 
Verdict. 
Death penalty, §39-13-204. 
Life imprisonment, §39-13-204. 
Waiver of right of jury to determine 
punishment, §39-13-205. 
Where death penalty not sought, 
§39-13-207. 
Solicitation. 
Class B felony, §39-11-117. 
Trial. 
New trial, §39-13-204. 
Sentencing proceedings, §39-13-204. 
Waiver of jury in trials, §39-13-205. 
Verdicts. 
Sentencing proceedings. 
Death penalty, §39-13-204. 
Life imprisonment, §39-13-204. 
Waiver of right of jury to determine guilt 
and punishment, §39-13-205. 
Forms. 
First degree murder. 
Death penalty, §39-13-204. 
Verdict of life imprisonment, §39-13-204. 
Hearings. 
First degree murder. 
Sentencing. 
Separate sentencing hearing, 
§39-13-204. 
Intellectually disabled persons. 
First degree murder. 
Sentencing, §39-13-203. 
Jury. 
First degree murder. 
Sentencing. 
Procedure generally, §39-13-204. 
Waiver of jury in trials, §39-13-205. 
Kidnapping. 
First degree murder. 
Reckless killing of another, §39-13-202. 
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MURDER —Cont’d 
Life imprisonment. 
First degree murder. 
Intellectually disabled defendants, 
§39-13-203. 
Punishment, §§39-13-202, 39-13-204. 
Sentencing proceedings. 
Jury unable to agree as to punishment, 
§39-13-204. 
Verdict, §39-13-204. 
Mitigating circumstances. 
First degree murder. 
Sentencing proceedings. 
Enumerated, §39-13-204. 
Multiple incidents of assault, domestic 
abuse, etc. 
Cumulative effect causing death, inference 
of defendant’s knowledge, §39-13-210. 
New trial. 
First degree murder, §39-13-204. 
Notice. 
Penalty to be sought for capital offenses, 
§39-13-208. 
Random murder for no obvious reason. 
Aggravating factors justifying death penalty 
or life without parole, §39-13-109. 
Rape. 
First degree murder. 
Child, rape or aggravated rape of, 
§39-13-202. 
Reckless killing of another, §39-13-202. 
Records. 
First degree murder. 
Death penalty. 
Review of death sentence. 
Record on appeal, §39-13-206. 
Robbery. 
First degree murder. 
Reckless killing of another, §39-13-202. 
Second degree murder, §39-13-210. 
Criminal homicide defined, §39-13-201. 
Sentencing. 
First degree murder. 
Agegravating circumstances, §39-13-204. 
Instructions for jury, §39-13-204. 
Appeals. 
Review of death sentence, §39-13-206. 
Classification, §39-11-117. 
Closing arguments, §39-13-204. 
Death penalty. 
Existence of one or more aggravating 
circumstances, §39-13-204. 
Intellectually disabled defendants. 
Death penalty prohibited, §39-13-203. 
Review of death sentence, §39-13-206. 
Verdict, §39-13-204. 
Dismissal of jury. 
Jury unable to agree as to punishment, 
§39-13-204. 
Evidence in sentencing proceedings, 
§39-13-204. 
Forms. 
Death penalty, §39-13-204. 
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MURDER —Cont’d 
Sentencing —Cont’d 
First degree murder —Cont’d 
Forms —Cont’d 
Verdict of life imprisonment, 
§39-13-204. 
Instructions for jury, §39-13-204. 
Intellectually disabled defendants, 
§39-13-203. 
Life imprisonment. 
Intellectually disabled defendants, 
§39-13-203. 
Jury unable to agree as to punishment, 
§39-13-204. 
Punishment, §§39-13-202, 39-13-204. 
Verdict, §39-13-204. 
Mitigating circumstances, §39-13-204. 
Instructions for jury, §39-13-204. 
New trial, §39-13-204. 
Notice of penalty to be sought, 
§39-13-208. 
Opening statements, §39-13-204. 
Procedure generally, §39-13-204. 
Punishment of death, §§39-13-202, 
39-13-204. 
Review of death sentence, §39-13-206. 
Punishment of life imprisonment, 
§§39-13-202, 39-13-204. 
Sentencing where death penalty not 
sought, §39-13-207. 
Separate sentencing hearing, §39-13-204. 
Verdict. 
Death penalty, §39-13-204. 
Life imprisonment, §39-13-204. 
Waiver of right of jury to determine 
punishment, §39-13-205. 
Solicitation. 
First degree murder, §39-11-117. 
Supreme court. 
First degree murder. 
Death sentence. 
Review upon affirmance by court of 
criminal appeals, §39-13-206. 
Terrorism. 
Act of terrorism. 
First degree murder, §39-13-202. 
First degree murder. 
Sentencing, factors in aggravation, 
§39-13-204. 
Theft. 
First degree murder. 
Reckless killing of another, §39-13-202. 
Trial. 
First degree murder. 
New trial, §39-13-204. 
Sentencing proceedings, §39-13-204. 
Waiver of jury in trials, §39-13-205. 
Verdicts. 
First degree murder. 
Sentencing proceedings. 
Death penalty, §39-13-204. 
Life imprisonment, §39-13-204. 
Forms, §39-13-204. 


INDEX 


MURDER —Cont’d 
Waiver. 
First degree murder. 
Waiver of jury in trials, §39-13-205. 


MURDER FOR HIRE. 

Aggravating circumstance in first degree 
murder sentencing proceedings, 
§39-13-204. 


MUTILATION. 
Female genital mutilation, §39-13-110. 
Murder. 
First degree murder sentencing 
proceedings. 
Aggravating circumstances. 
Knowing mutilation of body after 
death, §39-13-204. 


N 


NAKED DANCING. 
Public indecency, §39-13-517. 


NATURAL GAS. 
Pipelines. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 


NEGLIGENCE. 
Criminal law and procedure. 

Criminal negligence. 

Culpable mental state. 
Definitions, §39-11-302. 
Requirements, §39-11-301. 

Defined, §39-11-106. 

Homicide. 

Criminally negligent homicide, 
§39-13-212. 
Definitions. 

Criminal negligence. 

Culpable mental state, §39-11-302. 

Felonies. 

Homicide. 

Criminally negligent homicide, 

§39-13-212. 
Homicide. 

Criminally negligent homicide, §39-13-212. 
Class E felony, §39-13-212. 
Criminal homicide defined, §39-13-201. 
Fetus as victim, §39-13-214. 


NONRESIDENTS. 
Murder. 
Penalty to be sought for capital offenses, 
§39-13-208. 
Organized crime. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Personal property. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Personal representatives. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
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NONRESIDENTS —Cont’d 
Racketeer influenced and corrupt 
organizations. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Real property. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Sentencing. 
Capital offenses, §39-13-208. 


NOTICE. 
Criminal forfeiture. 
Forfeiture part of prosecution, §39-11-708. 
Criminal law and procedure. 
Defenses. 
Affirmative defenses. 
Notification of intention to rely on, 
§39-11-204. 
Entrapment. 
Notification of intent to rely on, 
§39-11-505. 
Penalty to be sought for capital offenses, 
§39-13-208. | 
Death penalty. 
Notice of penalty to be sought for capital 
offenses, §39-13-208. 
Defenses. 
Crimes and offenses. 
Affirmative defenses. 
Notice of intention to rely on, 
§39-11-204. 
Entrapment. 
Notice of intent to rely on, §39-11-505. 
Entrapment. 
Defense to prosecution. 
Notification of intent to rely on, 
§39-11-505. 
Liens. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Murder. 
Penalty to be sought for capital offenses, 
§39-13-208. 
Organized crime. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Personal property. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Racketeer influenced and corrupt 
organizations. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Real property. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Sentencing. 
Capital offenses, §39-13-208. 


NUDE DANCING. 
Public indecency, §39-13-517. 
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NURSES. 
Assault. 
Healthcare providers, §39-13-101. 
Aggravated assault, enhanced sentencing 
factor, §39-13-102. 


O 
OATHS. 
Racketeer influenced and corrupt 
organizations. 


Investigative agency. 
Administering, §39-12-209. 


OIL AND GAS. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 


OPEN-AIR EVENTS. 
Use of unmanned aircraft to capture 
images. 
Unlawful capture of image without consent 


of venue owner or operator, §39-13-903. 


ORDERS OF COURT. 
Justification. 
Public duty. 
Conduct required or authorized by 
judgment or order of competent 
court, §39-11-610. 


ORGANIZED CRIME. 
Racketeer influenced and corrupt 
organization act of 1986. 
General provisions, §§39-12-201 to 
39-12-210. 


OSTEOPATHIC PHYSICIANS. 
Assault. 
Healthcare providers, §39-13-101. 
Aggravated assault, enhanced sentencing 
factor, §39-13-102. 


P 


PARAMEDICS. 
Aggravated assault, enhanced factor at 
sentencing. 
AIDS testing for assault victims, 
§39-13-112. 
Victim of assault paramedic, §39-13-102. 


PARENT AND CHILD. 
Assault. 
Aggravated assault. 
Parent refusing to protect child from 
aggravated assault, §39-13-102. 
Criminal law and procedure. 
Aggravated assault. 
Parent refusing to protect child from 
aggravated assault, §39-13-102. 
Custodial interference, §39-13-306. 
Custodial interference, §39-13-306. 
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PARENT AND CHILD —Cont’d 
Human trafficking. 
Civil action by trafficked person, 
§39-13-314. 
Kidnapping. 

Custodial interference, §39-13-306. 
Scotty Trexler law, §39-13-202(a)(2). 
Sexual contact with minor by authority 

figure, §39-13-509. 


PAROLE. 
Aggravated rapist. 
Ineligibility, §39-13-523. 
Child rapist. 
Ineligibility, §39-13-523. 
Child sexual predators. 
Ineligibility, §39-13-523. 
Correction department. 
Community supervision for life. 
Persons convicted of rape or aggravated 
sexual assault. 
Jurisdiction, supervision and control, 
§39-13-524. 
Multiple rapist. 
Ineligibility, §39-13-523. 
Officers. 
Aggravated assault, enhanced factor at 
sentencing. 
AIDS testing for assault victims, 
§39-13-112. 
Victim of assault probation officer, 
§39-13-102. 
Rape. 
Multiple rapist and child rapist. 
Ineligibility, §39-13-523. 
Rape of a child. 
Satellite-based monitoring program, 
§39-13-522. 
Satellite-based monitoring program. 
Rape of a child. 
Condition of supervision, §39-13-522. 
Sex offenders. 
Aggravated rapists. 
Ineligibility, §39-13-523. 
Child sexual predators. 
Ineligibility, §39-13-523. 
Multiple rapist and child rapist. 
Ineligibility, §39-13-523. 


PARTIES. 
Criminal responsibility. 
Parties to offenses, §39-11-401. 
Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 


PEEPING TOMS. 
Observation without consent, §39-13-607. 


PENALTIES. 
Racketeer influenced and corrupt 
organizations. 
Violations of provisions of part. 
Fines, §39-12-205. 


INDEX 


PERSONAL PROPERTY. 
Criminal law and procedure. 
Justification in threatening or using force, 
§39-11-614. 
Protection of property. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Property defined, §39-11-106. 
Defenses. 
Criminal law and procedure. 
Justification in threatening or using 
force. 
Protection of property, §39-11-614. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Force. 
Protection of property. 
Justification in threatening or using 
force, §39-11-614. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Justification. 
Protection of property. 
Third person’s property, §39-11-615. 
Threatening or using force against 
another, §39-11-614. 
Use of device to protect property, 
§39-11-616. 
Liens. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Notice. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Protection of property. 
Justification in threatening or using force, 
§39-11-614. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Racketeer influenced and corrupt 
organizations. 
Defined, §39-12-203. 
Forfeitures to state. 
Personal property derived from or 
realized through conduct in violation 
of provisions, §39-12-206. 
Seizure, §39-12-206. 
Racketeering activities. 
Unlawful activities generally, §39-12-204. 
Remedies of creditors and innocent persons, 
§39-12-210. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 


PETITIONS. 
Community supervision for life. 
Persons convicted of rape or aggravated 
sexual battery. 
Release from supervision, §39-13-525. 


PETROLEUM PRODUCTS. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 
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PETROLEUM PRODUCTS —Cont’d 
Refineries. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 
Storage facilities. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 


PHOTOGRAMMETRIC MAPPING. 
Drones. 
Surveillance by unmanned aircraft to 
capture images. 
Lawful purposes and lawful capture of 
images, §39-13-902. 


PHOTOGRAPHY. 
Criminal law and procedure. 

Invasion of privacy. 

Photographing in violation of privacy, 
§39-13-605. 
Felonies. 
Photographing in violation of privacy. 
Disseminating to others, or victim if 
under 13 years of age, §39-13-605. 
Invasion of privacy. 

Photographing in violation of privacy, 

§39-13-605. 
Minors. 

Photographing in violation of privacy, 
victim under 13 years of age, 
§39-13-605. 

Misdemeanors. 
Invasion of privacy, §39-13-605. 
Sexting. 

Photographing in violation of privacy and 

disseminating to others, §39-13-605. 


PHYSICIANS AND SURGEONS. 
Assault. 
Healthcare providers, §39-13-101. 
Aggravated assault, enhanced sentencing 
factor, §39-13-102. 


PIMPING. 

Promoting prostitution. 
Class E felony, §39-13-515. 
Defined, §39-13-512. 


PIPELINES. 

Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 

Criminal offense, §39-13-903. 
Gas pipeline systems. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 


POLICE AND OTHER LAW 
ENFORCEMENT OFFICERS. 
Aggravated assault. 
Enhanced factor at time of sentencing. 


AIDS testing for assault victims, 
§39-13-112. 
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POLICE AND OTHER LAW 
ENFORCEMENT OFFICERS —Cont’d 
Aggravated assault —Cont’d 
Enhanced factor at time of sentencing 
—Cont’d 
Victim of assault while enforcement 
officer, §39-13-102. 
AIDS. 
Aggravated assault. 
AIDS testing for assault victims, 
§39-13-112. 
Arrest. 
Use of deadly force, §39-11-620. 
Deadly force. 
Use of, §39-11-620. 
Definitions, §39-11-106. 
Drones. 
Surveillance by unmanned aircraft to 
capture images. 
Lawful purposes and lawful capture of 
images. 

Images captured for law enforcement 
purposes, lawful use, §§39-13-902, 
39-13-905. 

Firearms and other weapons. 
Arrest. 
Use of deadly force generally, §39-11-620. 
Force. 
Use of deadly force, §39-11-620. 
Justification. 
Arrest. 
Use of deadly force, §39-11-620. 
Murder of law enforcement officer. 
Aggravating circumstance in first degree 
murder sentencing proceedings, 

§39-13-204. 

Nuclear facilities. 

Deadly force, authority to use, §39-11-611. 
Prostitution. 

Patronizing prostitution. 


No defense that law enforcement officer is 


subject of offense, §39-13-514. 
Promoting prostitution. 


No defense that law enforcement officer is 


subject of offense, §39-13-515. 
Weapons. 
Arrest. 
Use of deadly force generally, §39-11-620. 


POPULAR NAMES OF ACTS. 
Age of Consent Act, §39-13-506. 
Euthanasia, §39-13-216. 
Human Trafficking Resource Center 
Hotline Act, §39-13-313. 

Kevorkian. 

Assisted suicide, §39-13-216. 
Lottie’s Law, §39-13-204. 
Mercy killing, §39-13-216. 
RICO. 

Racketeer Influenced and Corrupt 

Organization Act of 1986, §39-12-201. 

Scotty Trexler Law, §39-13-202(a)(2). 
Stand Your Ground Law, §39-11-611. 
Trexler Law. 

Scotty Trexler Law, §39-13-202(a)(2). 
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POPULAR NAMES OF ACTS —Cont’d 
Upskirting. 
Photographing in violation of privacy. 
Expectation of privacy, §39-13-605. 


PORNOGRAPHY. 
Advertising commercial sexual abuse of 
a minor, §39-13-315. 
Criminal law and procedure. 
Advertising commercial sexual abuse of a 
minor, §39-13-315. 


PREGNANCY. 
Fetus as victim of assault, pregnant 
woman using narcotics, §39-13-107. 
Murder of pregnant woman. 
First degree murder. 
Aggravating circumstances, §39-13-204. 


PRESUMPTIONS. 
Conspiracy. 
Criminal conspiracy. 
Abandonment of conspiracy, §39-12-103. 
Criminal law and procedure. 
Criminal conspiracy. 
Abandonment of conspiracy, §39-12-103. 
Innocence, §39-11-201. 
Innocence. 
Crimes and offenses, §39-11-201. 
Justification. 
Self defense. 
Using force within own residence, 
§39-11-611. 
Self defense. 
Using force within own residence, 
§39-11-611. 


PRIOR CONVICTIONS. 
Aggravated vehicular homicide, 
§39-13-218. 


PRISONS AND PRISONERS. 
Aggravated assault, enhanced factor at 
sentencing. 

Victim of assault correctional officer, 
§39-13-102. 

AIDS testing for assault victims, 
§39-13-112. 

Restitution to victims, §39-13-102. 

AIDS. 
Assault victims, testing, §39-13-112. 
Assault. 

Reporting assault by inmate against 
correctional officer, guard, or other 
employee to prosecuting attorney, 
§39-13-101. 

Correctional personnel. 

Assault. 

Reporting assault by inmate against 
correctional officer, guard, or other 
employee to prosecuting attorney, 
§39-13-101. 

Criminal law and procedure. 

Indecent exposure. 

Intent to abuse or harass guard, 
§39-13-511. 
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PRISONS AND PRISONERS —Cont’d 
Drones. 
Unlawful use over grounds of correctional 
facility, §39-13-903. 
Employees. 
Assault. 

Reporting assault by inmate against 
correctional officer, guard, or other 
employee to prosecuting attorney, 
§39-13-101. 

Indecent exposure by confined person. 

Intent to abuse or harass guard, 
§39-13-511. 

Indecent exposure. 
Intent to abuse or harass guard, 
§39-13-511. 
Officers. 
Indecent exposure by confined persons. 

Intent to abuse or harass guard, 
§39-13-511. 

Unmanned aircraft, unlawful use over 
grounds of correctional facility, 

§39-13-903. 


PRIVACY. 
Cell phones. 
Location information for electronic devices. 

Warrant required to obtain, §39-13-610. 

Criminal law and procedure. 
Invasion of privacy, §§39-13-601 to 
39-13-610. 
Drones. 
Freedom from unwarranted surveillance 
act, §39-13-609. 
Expectation of privacy. 
Photographing in violation of privacy, 
§39-13-605. 
Freedom from unwarranted surveillance 

act, §39-13-609. 

Invasion of privacy, §§39-13-601 to 

39-13-610. 

Drones. 

Freedom from unwarranted surveillance 
act, §39-13-609. 

Electronic tracking of motor vehicle, 
§39-13-606. 
Flight from criminal offense. 

Interception of radio frequency 
transmission to facilitate flight, 
§39-13-608. 

Freedom from unwarranted surveillance 
act, §39-13-609. 

Interception of cellular or cordless 
telephone transmissions, §39-13-604. 

Location information for electronic devices. 

Warrant required to obtain, §39-13-610. 

Photographing in violation of privacy, 
§39-13-605. 

Wiretapping and electronic surveillance, 
§39-13-601. 

Damages, §39-13-603. 

Defenses, §39-13-603. 

Felony, §39-13-602. 

Injunctive relief, §39-13-603. 
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PRIVACY —Cont’d 
Invasion of privacy —Cont’d 
Wiretapping and electronic surveillance 
—Cont’d 
Interception of radio frequency 
transmission to facilitate flight, 
§39-13-608. 
Limitation of actions, §39-13-603. 
Spyware. 
Parental monitoring of child’s internet 
use. 
Exceptions to invasion of privacy, 
§39-13-601. 
Location information for electronic 
devices. 
Warrant required to obtain, §39-13-610. 
Minors. 

Photographing in violation of privacy, 
victim under 13 years of age, 
§39-13-605. 

Photographing in violation of privacy, 
§39-13-605. 
Sexting. 
Photographing in violation of privacy and 
disseminating to others, §39-13-605. 
Spyware. 
Parental monitoring of child’s internet use. 
Exceptions to invasion of privacy, 
§39-13-601. 
Upskirting. 
Photographing in violation of privacy. 
Expectation of privacy, §39-13-605. 


PROBATION. 
Officers. 
Aggravated assault, enhanced factor at 
sentencing. 
AIDS testing for assault victims, 
§39-13-112. 
Victim of assault probation officer, 
§39-13-102. 
Sexual offenses. 
Standardized treatment for sex offenders. 
Requirement of treatment as part of 
sentence to probation, §39-13-706. 
Supervised probation. 
Domestic assault. 
Calculation of time required under 
supervised probation, §39-13-111. 


PROFESSIONAL COUNSELORS AND 
MARITAL AND FAMILY 
THERAPISTS. 

Domestic assault sentencing. 

Counseling as condition of sentence, 
§39-13-111. 


PROPERTY. 
Criminal law and procedure. 
Defined, §39-11-106. 
Justification in threatening or using force. 
Protection of property, §39-11-614. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
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PROPERTY —Cont’d 
Defenses. 
Crimes and offenses. 
Justification in threatening or using 
force. 
Protection of property, §39-11-614. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Force. 
Protection of property. 
Justification in threatening or using 
force, §39-11-614. 
Immunity, §39-11-622. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Justification. 
Protection of property. 
Third person’s property, §39-11-615. 
Threatening or using force against 
another, §39-11-614. 
Immunity, §39-11-622. 
Use of device to protect, §39-11-616. 
Protection of property. 
Justification in threatening or using force, 
§39-11-614. 
Immunity, §39-11-622. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 


PROSTITUTION, §§39-13-512 to 39-13-516. 


Aggravated prostitution, §39-13-516. 
Class C felony, §39-13-516. 
Defined, §39-13-516. 
HIV. 
Defined, §39-13-516. 
Infection not required to occur, 
§39-13-516. 
AIDS. 
Aggravated prostitution. 
HIV. 
Defined, §39-13-516. 
Infection not required to occur, 
§39-13-516. 
HIV testing of persons convicted of, 
§39-13-521. 
Patronizing prostitution. 
HIV testing of those convicted, 
§39-13-521. 
Churches. 
Committed within one hundred feet of 
church. 
Class A misdemeanor, §39-13-513. 
Defenses, §39-13-513. 
Impermissible defenses. 
Patronizing prostitution, §39-13-514. 
Promoting prostitution, §39-13-515. 
Definitions, §39-13-512. 
Aggravated prostitution, §39-13-516. 
HIV, §39-13-516. 
Felonies. 
Aggravated prostitution, §39-13-516. 
Promoting prostitution, §39-13-515. 


Aggravated prostitution. 
Defined, §39-13-516. 


PROSTITUTION —Cont’d 
HIV —Cont’d 
Aggravated prostitution —Cont’d 
Infection not required to occur, 
§39-13-516. 

HIV testing of persons convicted, 
§39-13-521. 

Patronizing prostitution. 

HIV testing of those convicted, 
§39-13-521. 
Homosexual relations. 
Sexual activity defined, §39-13-512. 
Houses of prostitution. 

Defined, §39-13-512. 

Inmates, §39-13-512. 

Intellectual and developmental 
disabilities. 

Promoting prostitution of minor, 
§39-13-515. 

Persons with intellectual disability 
protected by prohibition, §39-13-512. 
Law enforcement officer as subject of 
offense. 
Impermissible defenses. 
Patronizing prostitution, §39-13-514. 
Promoting prostitution, §39-13-515. 
Minors. 
Human trafficking resources center hotline. 
Providing information to minor, 
§39-13-513. 

Immunity from prosecution for prostitution, 
§39-13-513. 

Patronizing prostitution. 

Consent of minor not a defense, 
§39-13-514. 

Patronizing prostitution from minor or from 

one with intellectual disability. 
Ignorance or mistake as to age of minor 
not a defense, §39-11-502. 

Promoting prostitution of minor, 

§39-13-515. 
Consent of minor not a defense, 
§39-13-515. 
Defined, §39-13-512. 
Misdemeanors. 

Committed within one hundred feet of 
church or one-half mile of school, 
§39-13-513. 

Generally, §39-13-513. 

Patronizing prostitutes, §39-13-514. 

Committed within one-half mile of school, 
§39-13-514. 
Patronizing prostitution. 

Class A misdemeanor, §39-13-514. 

Committed within one half mile of school, 
§39-13-513. 

Defenses not permitted, §39-13-514. 

Defined, §39-13-512. 

HIV testing of those convicted, §39-13-521. 

Promoting prostitution. 

Class E felony, §39-13-515. 

Defenses not permitted, §39-13-514. 

Defined, §39-13-512. 
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PROSTITUTION —Cont’d 
Promoting prostitution —Cont’d 
Minors, promoting prostitution, §39-13-515. 
Defined, §39-13-512. 
Promoting travel for prostitution, 
§39-13-533. 
Schools. 
Committed within one-half mile of school, 
§39-13-513. 
Patronizing prostitution. 
Committed within one-half mile of school, 
§39-13-514. 
Sexual activity defined, §39-13-512. 
Travel. 
Promoting travel for prostitution, 
§39-13-533. 


PROTECTIVE ORDERS. 
Adult abuse. 

Violation of protective orders. 

Domestic abuse protection order, 
violation, §39-13-113. 

Violation of protective order. 

Domestic abuse protection order, violation, 

§39-13-113. 


PSYCHOLOGISTS. 
Assault. 
Healthcare providers, §39-13-101. 
Aggravated assault, enhanced sentencing 
factor, §39-13-102. 


PUBLIC INDECENCY, §39-13-517. 


PUBLIC OFFICERS AND EMPLOYEES. 
Criminal law and procedure. 
Public servants. 
Defined, §39-11-106. 


PUBLIC UTILITIES. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 
Surveillance by unmanned aircraft to 
capture images. 
Lawful purposes and lawful capture of 
images, §39-13-902. 


R 


RACKETEER INFLUENCED AND 
CORRUPT ORGANIZATIONS. 
Actions. 
RICO lien notice. 
Civil proceedings, §39-12-206. 
Conveying, alienating, disposing of or 
rendering unavailable forfeited 
property. 
Institution of civil action by attorney 
general, §39-12-207. 
Release or extinguishment of notice, 
§39-12-208. 
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RACKETEER INFLUENCED AND 

CORRUPT ORGANIZATIONS —Cont’d 

Attorney general. \ 
RICO lien notice. 

Conveying, alienating, disposing of or 
rendering unavailable forfeited 
property. 

Institution of civil action, §39-12-207. 

Office to institute civil proceeding, 
§39-12-206. 

Signing, §39-12-207. 

Attorneys’ fees. 
Civil proceedings. 

Recovery of reasonable attorneys’ fees by 

successful plaintiffs, §39-12-206. 
RICO lien notice. 

Conveying, alienating, disposing of or 
rendering unavailable forfeited 
property. 

Civil actions instituted by attorney 
general. 
Recovery of attorneys’ fees, 
§39-12-207. 
Beneficial interest. 
Defined, §39-12-203. 
Burden of proof. 
Civil proceedings instituted pursuant to 
section, §39-12-206. 
Chancery courts. 
Civil proceedings, §39-12-206. 
Circuit courts. 
Civil proceedings, §39-12-206. 
Citation of part. 
Short title, §$39-12-201. 
Costs. 
RICO lien notice. 

Conveying, alienating, disposing of or 
rendering unavailable forfeited 
property. 

Civil actions instituted by attorney 
general. 
Recovery of litigation costs, 
§39-12-207. 
Recovery of litigation costs by successful 
plaintiffs, §39-12-206. 
Creditors. 
Remedies, §39-12-210. 
Criminal injuries compensation fund. 
Proceeds from forfeitures to state deposited 
in, §39-12-206. 
Damages. 
Civil proceedings, §39-12-206. 
Debtors and creditors. 
Remedies of creditors, §39-12-210. 
Definitions, §39-12-203. 
Documentary materials. 
Defined, §39-12-203. 
Enterprises. 
Defined, §39-12-203. 
Estoppel. 
Final judgments or decrees rendered in 
favor of state. 

Estoppel of defendant in subsequent civil 

actions or proceedings, §39-12-206. 
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RACKETEER INFLUENCED AND 
CORRUPT ORGANIZATIONS —Cont’d 
Evidence. 
Investigative agency. 
Collecting, §39-12-209. 
Felonies. 
Violations of provisions of part, §39-12-205. 
Fines. 
Violations of provisions of part, §39-12-205. 
Foreclosure. 
RICO lien notice. 
Perfected security interests, §39-12-207. 
Forfeitures. 
Civil forfeiture to state. 
Property derived from or realized through 
prohibited conduct, §39-12-206. 
RICO lien notice. 
Forfeitures in favor of state, §39-12-207. 
Fraudulent conveyances. 
RICO lien notice, §39-12-207. 
Funds. 
Criminal injuries compensation fund. 
Proceeds from forfeitures to state 
deposited in, §39-12-206. 
Hearings. 
Civil proceedings, §39-12-206. 
RICO lien notice. 
Creditors and innocent persons. 
Release of property, §39-12-210. 
Release or extinguishment of notice, 
§39-12-208. 
Violations of provisions of part. 
Fines. 
Hearings to determine amount 
authorized, §39-12-205. 
Injunctions. 
Violations of provisions of part, §39-12-206. 
Innocent persons. 
Defined, §39-12-203. 
Remedies, §39-12-210. 
Intervention. 
Civil suits filed by investigative agencies. 
Remedies of creditors and innocent 
persons. 
Right to intervene, §39-12-210. 
Investigative agency. 
Defined, §39-12-203. 
Evidence. 
Collecting, §39-12-209. 
Matters located outside state. 
Designating representatives to inspect, 
§39-12-209. 
Oaths. 
Authority to administer, §39-12-209. 
RICO lien notice. 
Filing, §39-12-207. 
Lis pendens. 
Filing, §39-12-207. 
Subpoenas, §39-12-209. 
Witnesses. 
Subpoenas, §39-12-209. 
Judgments and decrees. 
Rendered in favor of state. 
Estoppel of defendant in subsequent civil 
actions, §39-12-206. 
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RACKETEER INFLUENCED AND 

CORRUPT ORGANIZATIONS —Cont’d 

Legislative intent, §39-12-202. 
Liens. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Limitation of actions. 
Criminal or civil actions or proceedings 
under part, §39-12-206. 
Lis pendens. 
RICO lien notice. 
Filing by investigative agency, 
§39-12-207. 
Notice. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Oaths. 
Investigative agency. 
Administering, §39-12-209. 
Organized crime. 
Scope of part, §39-12-202. 
Personal property. 
Defined, §39-12-203. 
Forfeitures to state. 

Personal property derived from or 
realized through prohibited conduct, 
§39-12-206. 

Racketeering activities. 
Unlawful activities generally, §39-12-204. 
Remedies of creditors and innocent persons, 
§39-12-210. 
RICO lien notice. 

Generally, §§39-12-206 to 39-12-208, 

39-12-210. 
Petitions. 
RICO lien notice. 

Creditors and innocent persons. 

Petition for release of property, 
§39-12-210. 
Racketeering activities. 
Defined, §39-12-203. 
Patterns of. 

Defined, §39-12-203. 

Unlawful activities generally, §39-12-204. 
Real property. 

Defined, §39-12-203. 

Forfeitures to state. 

Real property derived from or realized 
through prohibited conduct, 
§39-12-206. 

Racketeering activities. 
Unlawful activities generally, §39-12-204. 
Remedies of creditors and innocent persons, 
§39-12-210. 
RICO lien notice. 

Generally, §§39-12-206 to 39-12-208, 

39-12-210. 
Releases. 
RICO lien notice. 

Civil proceedings seeking release or 
extinguishment, §39-12-208. 

Creditors and innocent persons. 

Application for release of property, 
§39-12-210. 
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RACKETEER INFLUENCED AND 


CORRUPT ORGANIZATIONS —Cont’d 


Releases —Cont’d 

RICO lien notice —Cont’d 

Release in whole or in part, §39-12-208. 

Remedies. 

Civil remedies. 

Under part. 

Supplemental and not exclusive, 
§39-12-206. 
Creditors and innocent persons, §39-12-210. 
Replevin. 

Seizure of property subject to forfeiture. 

Property taken or detained not subject to 
replevin, §39-12-206. 

RICO lien notice. 

Acquittal in or dismissal of criminal 
proceedings. 

Termination of notice, §39-12-208. 

Actions. 

Conveyance, alienation, disposal of or 
rendering unavailable forfeited 
property. 

Institution by attorney general, 
§39-12-207. 

Release or extinguishment of notice, 
§39-12-208. 

Attorney general. 

Institution of proceedings, §39-12-206. 

Signing, §39-12-207. 

Attorneys’ fees. 

Conveying, alienating, disposing of or 
rendering unavailable forfeited 
property. 

Civil actions instituted by attorney 
general, §39-12-207. 

Contents, §39-12-207. 

Conveyance, alienation, disposal of or 
rendering unavailable forfeited 
property, §39-12-207. 

Copies of notice. 

Furnished to persons named in, 
§39-12-207. 

Costs. 

Conveying, alienating, disposing of or 
rendering unavailable forfeited 
property. 

Civil actions instituted by attorney 
general, §39-12-207. 

Creation of lien in favor of state, 
§39-12-207. 

Creditors and innocent persons. 

Remedies, §39-12-210. 

Defined, §39-12-203. 

Extinguishment of notice. 

Civil proceedings, §39-12-208. 

Filing. 

Investigative agency, §39-12-207. 

Foreclosure. 

Perfected security interest, §39-12-207. 

Forfeitures in favor of state. 

Conveyance, alienation, disposal of or 
rendering unavailable forfeited 
property, §39-12-207. 
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RACKETEER INFLUENCED AND 


CORRUPT ORGANIZATIONS —Cont’d 


RICO lien notice —Cont’d ~ 


Forfeitures in favor of state —Cont’d 
Title of state to forfeited property, 
§39-12-207. 
Fraudulent and preferential conveyances. 
Conveying, alienating or disposing of 
forfeited property, §39-12-207. 
Hearings. 
Release or extinguishment of notice, 
§39-12-208. 
Investigative agency. 
Filing, §39-12-207. 
Lis pendens. 
Filing, §39-12-207. 
Lis pendens. 
Filing by investigative agency, 
§39-12-207. 
Petitions. 
Creditors and innocent persons. 
Release of property, §39-12-210. 
Release of notice, §39-12-208. 
Civil proceedings, §39-12-208. 
Release of property. 
Creditors and innocent persons. 
Application to release property, 
§39-12-210. 
Renewal of notice, §39-12-208. 
Security interests. 
Foreclosing on perfected security 
interests, §39-12-207. 
Service of process. 
Release or extinguishment of notice. 
Service on investigative agency, 
§39-12-208. 
Term, §39-12-208. 
Termination of notice. 
Acquittal in or dismissal of criminal 
proceedings, §39-12-208. 
Trustees acquiring actual mileage, 
§39-12-207. 
Uses of property by persons named in 
notice, §39-12-207. 
Scope of part. 
Organized crime, §39-12-202. 
Secured transactions. 
RICO lien notice. 
Perfected security interests. 
Foreclosure, §39-12-207. 
Seizure of property subject to forfeiture, 
§39-12-206. 
Sentencing. 
Violations of provisions of part, §39-12-205. 
Service of process. 
Civil proceedings. 
Personal service, §39-12-206. 
RICO lien notice. 
Release or extinguishment of notice. 
Civil proceedings seeking, §39-12-208. 
Short title, §39-12-201. 
Subpoenas. 
Investigative agency. 
Power to issue, §39-12-209. 
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RACKETEER INFLUENCED AND 
CORRUPT ORGANIZATIONS —Cont’d 
Trusts and trustees. 
RICO lien notice, §39-12-207. 
Trustees. 
Defined, §39-12-203. 
Unlawful activities. 
Generally, §39-12-204. 
Unlawful debts. 
Defined, §39-12-203. 
Violations of provisions, §39-12-206. 
Witnesses. 
Investigative agency. 
Subpoenaing, §39-12-209. 


RADIO. : 
Flight from criminal offense. 
Interception of radio frequency 
transmissions to facilitate flight, 
§39-13-608. 


RAILROADS. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 


RANSOM. 

Especially aggravated kidnapping, 
§39-13-305. 

Unlawfully removing or confining 
another to hold for ransom, 
§39-13-304. 


RAPE. 
Aggravated rape, §39-13-502. 
Child, aggravated rape of, §39-13-531. 
Community supervision for life, 
§§39-13-524 to 39-13-526. 
First degree murder, §39-13-202. 
HIV testing of sexual offense convicts, 
§39-13-521. 
Community supervision for life, §§39-13-524 
to 39-13-526. 
First degree murder. 
Child, aggravated rape of, §39-13-202. 
Aggravated rapists. 
Child sexual predators. 
Sentencing, §39-13-523. 
Aggravated statutory rape, §39-13-506. 
Aiding and abetting. 
Aggravated rape. 
Defendant aided or abetted by one or 
more other persons, §39-13-502. 
AIDS. 
HIV testing of persons convicted of, 
§39-13-521. 
Authority figure. 
Statutory rape by authority figure, 
§39-13-532. 
Child sexual predators. 
Sentencing, §39-13-523. 
HIV testing of sexual offense convicts, 
§39-13-521. 
Coercion, §§39-13-502, 39-13-5083. 
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RAPE —Cont’d 
Community supervision for life, 
§§39-13-524 to 39-13-526. 
Commencement of supervision after term of 
imprisonment, §39-13-524. 
Correction department. 
Jurisdiction, supervision and control, 
§39-13-524. 
Knowingly violating supervision, 
§39-13-526. 
Release from supervision, §39-13-525. 
Sentencing generally, §39-13-524. 
Confiscation. 
Forfeiture of conveyances used in sexual 
offenses. 
Minor victims of sexual offense, 
disposition of proceeds, §39-13-530. 
Consent. 
Sexual penetration accomplished without, 
§39-13-503. 
Deadly weapons. 
Aggravated rape. 
Defendant armed with, §39-13-502. 
Definitions, §39-13-503. 
Aggravated rape, §39-13-502. 
Aggravated statutory rape, §39-13-506. 
HIV test, §39-13-521. 
Mitigated statutory rape, §39-13-506. 
Rape of a child, §39-13-522. 
Statutory rape, §39-13-506. 
DNA analysis. 
Forensic medical examination of victim of 
sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 
Evidence. 
Forensic medical examination of victim of 
sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 
Felonies. 
Aggravated rape, §39-13-502. 
Rape of a child, §39-13-522. 
First degree murder, §39-13-202. 
Statutory rape, §39-13-506. 
Firearms and other weapons. 
Aggravated rape. 
Defendant armed with weapon, 
§39-13-502. 
Force, §§39-13-502, 39-13-503. 
Forensic medical examination of victim 
of sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance and 
testing of evidence kits and hold kits, 
§39-13-520. 
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RAPE —Cont’d RAPE —Cont’d 
Forfeiture of conveyances used in sexual Mitigated statutory rape, §39-13-506. 
offenses. Multiple rapist. t 


Minor victims of sexual offense, disposition 
of proceeds, §39-13-530. 
Fraud. 
Sexual penetration accomplished by fraud, 
§39-13-503. 
HIV testing of persons arrested for, 

§39-13-521. 

Homicide. 
Murder. 
First degree murder. 
Child, rape or aggravated rape of, . 
§39-13-202. 
Reckless killing of another, §39-13-202. 
Human biological specimens. 
Forensic medical examination of victim of 
sexually oriented crime. 

Collection and processing of evidence kits 
and hold kits, §39-13-519. 

Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 

Mental health. 
Aggravated rape. 

Victim’s mental defect or mental 
incapacitation known to defendant, 
§39-13-502. 

Victim mentally defective, §39-13-503. 
Mentally incapacitated. 
Victim mentally incapacitated, §39-13-503. 
Minors. 
Aggravated rape. 
Child, aggravated rape of, §39-13-531. 
Community supervision for life, 
§§39-13-524 to 39-13-526. 
First degree murder, §39-13-202. 
HIV testing of sexual offense convicts, 
§39-13-521. 
First degree murder. 
Child, rape or aggravated rape of, 
§39-13-202. 
Rape of a child, §39-13-522. 
Aggravated rape, §39-13-531. 

Community supervision for life, 
§§39-13-524 to 39-13-526. 

First degree murder, §39-13-202. 

HIV testing of sexual offense convicts, 
§39-13-521. 

Class A felony, §39-13-522. 

Defined, §39-13-522. 

First degree murder, §39-13-202. 

Ignorance or mistake of fact. 

Exception to defense, §39-11-502. 

Satellite-based monitoring program, 
§39-13-522. 

Sentencing of child rapist, §§39-13-522, 
39-13-523. 

Community supervision for life, 
§§39-13-524 to 39-13-526. 
Statutory rape, §§39-13-502, 39-13-506. 
Aggravated statutory rape, §39-13-506. 
Mitigated statutory rape, §39-13-506. 


Sentencing, §39-13-523. 
Murder. 
First degree murder. 
Child, rape or aggravated rape of, 
§39-13-202. 
Reckless killing of another, §39-13-202. 
Parole. 
Multiple rapist and child rapist. 
Ineligibility, §39-13-523. 
Physically helpless. 
Victim physically helpless, §39-13-503. 
Rape kits. 
Forensic medical examination of victim of 
sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 
Sentence and punishment. 
Aggravated rapist, §39-13-523. 
Child sexual predators, §39-13-523. 
Community supervision for life, §§39-13-524 
to 39-13-526. 
Multiple rapist, §39-13-523. 
Rape of a child, §39-13-522. 
Child rapist, §39-13-523. 
First degree murder, §39-13-202. 
Standardized treatment for sex 
offenders, §§39-13-701 to 39-13-708. 
Statutory rape, §39-13-506. 
Aggravated statutory rape, §39-13-506. 
Authority figure, statutory rape by, 
§39-13-532. 
HIV testing of sexual offense convicts, 
§39-13-521. 
Child sexual predators. 
Sentencing, §39-13-523. 
Defined, §39-13-506. 
Mitigated statutory rape, §39-13-506. 
Victim at least thirteen but less than 
eighteen years of age, §39-13-506. 
Victim under thirteen years of age, 
§39-13-502. 
Weapons. 
Aggravated rape. 
Defendant armed with weapon, 
§39-13-502. 


REAL PROPERTY. 
Criminal forfeiture. 
Property subject to forfeiture. 
Human trafficking offenses, §39-11-703. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 
Criminal law and procedure. 
Justification in threatening or using force 
against another. 
Protection of property, §39-11-614. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
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REAL PROPERTY —Cont’d 
Criminal law and procedure —Cont’d 
Property defined, §39-11-106. 
Defenses. 
Justification in threatening or using force 
against another. 
Protection of property, §39-11-614. 
Immunity, §39-11-622. 
Third person’s property, §39-11-615. 

Use of device to protect, §39-11-616. 

Force. 
Protection of property. 

Justification in threatening or using 
force, §39-11-614. 

Immunity, §39-11-622. 
Third person’s property, §39-11-615. 
Use of device to protect, §39-11-616. 
Justification. 
Protection of property. 

Third person’s property, §39-11-615. 

Threatening or using force against 
another, §39-11-614. 

Immunity, §39-11-622. 
Use of device to protect property, 
§39-11-616. 
Liens. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Notice. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 
Protection of property. 
Justification in threatening or using force, 
§39-11-614. 

Immunity, §39-11-622. 

Third person’s property, §39-11-615. 

Use of device to protect, §39-11-616. 

Racketeer influenced and corrupt 
organizations. 
Defined, §39-12-203. 
Forfeitures to state. 

Real property derived from or realized 
through prohibited conduct, 
§39-12-206. 

Racketeering activities. 
Unlawful activities generally, §39-12-204. 
Remedies of creditors and innocent persons, 
§39-12-210. 
RICO lien notice, §§39-12-206 to 39-12-208, 
39-12-210. 


RECKLESS ENDANGERMENT. 
Defined, §39-13-103. 
Firearms and other weapons. 


Committed with a deadly weapon, 
§39-13-103. 


RECKLESS HOMICIDE, §39-13-215. 


RECORDED DEVICES. 

Crimes and offenses. 
Defined, §39-11-106. 

Defined, §39-11-106. 
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RECORDS. 
Criminal forfeiture. 
Property subject to forfeiture. 
Human trafficking offenses, §39-11-703. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 
Criminal law and procedure. 
Governmental records. 
Defined, §39-11-106. 
Murder. 
First degree murder. 
Death penalty. 
Review of death sentence. 
Record on appeal, §39-13-206. 


REFINERIES. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 


RELEASES. 
Racketeer influenced and corrupt 
organizations. 
RICO lien notice. 
Civil proceedings seeking release or 
extinguishment, §39-12-208. 
Creditors and innocent persons. 
Application for release of property, 
§39-12-210. 
Release in whole or in part, §39-12-208. 


RELIGION. 
Terrorism. 
Justification by religion prohibited, 
§39-13-809. 
Terrorism prevention and response. 
Targeting, prohibiting or inhibiting peaceful 
practice of religion. 
Legislative intent against, §39-13-802. 


REPLEVIN. 
Racketeer influenced and corrupt 
organizations. 
Seizure of property subject to forfeiture. 
Property taken or detained not subject to 
replevin, §39-12-206. 


RESCUE SQUADS AND OTHER RESCUE 
WORKERS. 
Aggravated assault, enhanced factor at 
sentencing. 
AIDS testing for assault victims, 
§39-13-112. 
Victim of assault rescue worker, §39-13-102. 


RESEARCH. 
Surveillance by unmanned aircraft to 
capture images. 
Lawful purposes and lawful capture of 
images, §39-13-902. 


RESTITUTION. 
Aggravated assault against correctional 
institution employee. 
Restitution to victim, §39-13-102. 
Human trafficking. 
Civil action by trafficked person, 
§39-13-314. 
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RESTITUTION —Cont’d 
Involuntary labor servitude, §39-13-307. 
Terrorism. 

Distribution or delivery. 

Act of terrorism or hoax, §39-13-808. 

Victims of crime. 

Sentencing person committing offense to 

pay as part of punishment, $39-11-118. 


RETREAT, DUTY TO. 
Stand your ground law, §39-11-611. 


REWARDS. 
Kidnapping. 
Aggravated kidnapping. 
Especially aggravated kidnapping, 
§39-13-305. 
Unlawfully removing or confining another 
to hold for ransom or reward, 
§39-13-304. 


RICO. 
Racketeer influenced and corrupt 
organization act of 1986. 
General provisions, §§39-12-201 to 
39-12-210. 


ROADBLOCKS. 
Self defense. 
Threat or use of force to resist, §39-11-611. 


ROBBERY. 
Acting in concert, higher classification, 
§39-12-302. 
Aggravated robbery, §39-13-402. 
Deadly weapons. 
Accomplished with, §39-13-402. 
Defined, §39-13-402. 
Carjacking, §39-13-404. 
Deadly weapons. 
Aggravated robbery, §39-13-402. 
Especially aggravated robbery. 
Accomplished with, §39-13-403. 
Definitions, §39-13-401. 
Aggravated robbery, §39-13-402. 
Especially aggravated robbery, §39-13-403. 
Especially aggravated robbery, 
§39-13-403. 
Felonies. 
Aggravated robbery, §39-13-402. 
Especially aggravated robbery, §39-13-403. 
Firearms and other weapons. 
Aggravated robbery. 
Accomplished with deadly weapon, 
§39-13-402. 
Carjacking. 
Use of deadly weapon, §39-13-404. 
Especially aggravated robbery. 
Accomplished with deadly weapons, 
§39-13-403. 
Generally, §§39-13-401 to 39-13-404. 
Homicide. 
Murder. 
First degree murder. 
Reckless killing of another, §39-13-202. 
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ROBBERY —Cont’d 
Weapons. 
Aggravated robbery. 
Accomplished with deadly weapon, 
§39-13-402. 
Carjacking. 
Use of deadly weapon, §39-13-404. 
Especially aggravated robbery. 
Accomplished with deadly weapons, 
§39-13-403. 


RUBBER MANUFACTURING. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 
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SCHOOLS AND EDUCATION. 
Criminal law and procedure. : 
Prostitution near schools, §39-13-513. 
Patronizing prostitutes, §39-13-514. 
Prostitution. . 
Committed within one-half mile of school, 
§39-13-513. 
Patronizing prostitution. 
Committed within one-half mile of school, 
§39-13-514. 
Sexual contact with minor by authority 
figure, §39-13-509. 
Sexual offenses. 
Prostitution. 
Committed within one-half mile of school, 
§39-13-513. 
Threats. 
Communicating threat concerning school 
employee, §39-13-114. 


SCOTTY TREXLER LAW, §39-13-202(a)(2). 


SEARCHES AND SEIZURES. 
Cellular telephone data. 
Location information for electronic devices. 
Warrant required to obtain, §39-13-610. 
Criminal law and procedure. 
Justification. 
Self defense. 
Threat or use of force to resist, 
§39-11-611. 
Justification. 
Self defense. 
Threat or use of force to resist, 
§39-11-611. 
Search warrants. 
Cellular telephone data. 
Location information for electronic 
devices. 
Warrant required to obtain, §39-13-610. 
Drones. 
Freedom from unwarranted surveillance 
act, §39-13-609. 
Freedom from unwarranted surveillance 
act, §39-13-609. 
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SEARCHES AND SEIZURES —Cont’d 
Search warrants —Cont’d 
Location information for electronic devices. 
Warrant required to obtain, §39-13-610. 
Self defense. 
Threat or use of force to resist, §39-11-611. 


SECURED TRANSACTIONS. 
Racketeer influenced and corrupt 
organizations. 
RICO lien notice. 
Perfected security interests. 
Foreclosure, §39-12-207. 


SECURITY GUARDS. 
Aggravated assault. 
Enhanced factor at time of sentencing. 
AIDS testing for assault victims, 
§39-13-112. 
Victim of assault, §39-13-102. 
Defined, §39-11-106. 


Security officer/guard, defined, §39-11-106. 


SEDUCTION. 
Common law. 
Abolition of common law offense, 
§39-13-508. 
Common law tort. 
Abolished, §39-13-508. 


SELF DEFENSE. 
Abandonment of encounter by other 
individual. 
Threat or use of force not justified, 
§39-11-611. 
Arrest. 
Threat or use of force to resist, §39-11-611. 
Consent to exact force used or attempted 
by other individual. 
Threat or force not justified, §39-11-611. 
Curtilage. 
Defined, §39-11-611. 
Defense of third persons, §39-11-612. 
Immunity, §39-11-622. 
Duty to retreat, §39-11-611. 
Dwelling. 
Defined, §39-11-611. 
Immunity from liability for use of force, 
§39-11-622. 
Presumptions. 
Using force within own residence, 
§39-11-611. 
Property. 
Protection of property, §39-11-614. 
Immunity, §39-11-622. 
Use of device to protect, §39-11-616. 
Protection of third person’s property, 
§39-11-615. 
Protection of life or health, §39-11-613. 
Immunity, §39-11-622. 
Provoking other individuals use of force. 
Threat of use of force not justified, 
§39-11-611. 
Residence. 
Defined, §39-11-611. 
Retreat, duty to, §39-11-611. 
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SELF DEFENSE —Cont’d 
Roadblocks. 

Threat or use of force to resist, §39-11-611. 
Searches and seizures. 

Threat or use of force to resist, §39-11-611. 
Stop and frisk. 

Threat or use of force to resist, §39-11-611. 
Vehicle. . 

Defined, §39-11-611. 


SENTENCING. 
Aggravated rapist, §39-13-523. 
Appeals. 

Murder. 

First degree murder. 

Review of death sentence, §39-13-206. 
Assault, §39-13-101. 

Aggravated assault. 

Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 

Enhancement factor. 

Victim law enforcement officer, 
firefighter, etc., §39-13-102. 

Vehicular assault. 

Mandatory sentencing factors, 
§39-13-106. 

Bifurcated trial of guilt and sentence, 

§39-13-204. 

Child abuse and child neglect or 
endangerment. 

Continuous sexual abuse of child. 

Verdict returned on separate count, 
merger into conviction at sentencing, 
§39-13-518. 

Child rapist, §§39-13-522, 39-13-523. 
Child sexual predators, §39-13-523. 
Community supervision for life. 

Persons convicted of rape or aggravated 
sexual battery, §§39-13-524 to 
39-13-526. 

Commencement of supervision after term 
of imprisonment, §39-13-524. 

Jurisdiction, supervision and control of 
correction department, §39-13-524. 

Knowingly violating conditions of 
supervision, §39-13-526. 

Release from supervision, §39-13-525. 

Sentencing generally, §39-13-524. 

Continuous sexual abuse of child. 

Verdict returned on separate count, merger 
into conviction at sentencing, 
§39-13-518. 

Credits. 

Sentence reduction credits. 

Multiple rapist and child rapist not 
eligible for, §39-13-523. 

Death penalty. 

Imposition generally, §39-13-204. 

Intellectually disabled defendants, 
§39-13-203. 

Jury to impose sentence in capital cases. 

Waiver, §39-13-205. 

Murder in first degree may be punished by, 
§39-13-202. 
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SENTENCING —Cont’d 
Death penalty —Cont’d 
Notice of penalty to be sought for capital 
offenses, §39-13-208. 
Review, §39-13-206. 
Domestic assault. 
Counseling imposed as condition of 
sentence, §39-13-111. 
Minimum time to be served, §39-13-111. 
Multiple convictions, §39-13-111. 
Enhancement factors. 
Assault. 
Aggravated assault. 
Victim law enforcement officer, 
firefighter, etc., §39-13-102. 
Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 
Homicide. 
Vehicular homicide. 
Mandatory sentencing factors, 
§39-13-213. 
Issue of guilt and sentence tried 
separately, §39-13-204. 
Kidnapping. 
Aggravated kidnapping. 
Especially aggravated kidnapping. 
Mitigating factors, §39-13-305. 
Mitigating factors. 
Releasing victim alive or providing 
information leading to victim’s 
release, §39-13-304. 
Life imprisonment. 
Murder. 
First degree murder. 
Intellectually disabled defendants, 
§39-13-203. 
Jury unable to agree as to punishment, 
§39-13-204. 
Punishment, §§39-13-202, 39-13-204. 
Verdict. 
Generally, §39-13-204. 
Mitigation of punishment. 
Death penalty. 
First degree murder, §39-13-204. 
Especially aggravated kidnapping, 
§39-13-305. 
Kidnapping. 
Aggravated kidnapping, §§39-13-304, 
39-13-305. 
Multiple rapists, §39-13-523. 
Murder. 
First degree murder. 
Aggravating circumstances, §39-13-204. 
Instructions for jury, §39-13-204. 
Appeals. 
Review of death sentence, §39-13-206. 
Classification, §39-11-117. 
Closing arguments, §39-13-204. 
Death penalty. 
Existence of one or more aggravating 
circumstances, §39-13-204. 
Intellectually disabled defendants. 
Prohibited, §39-13-203. 
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SENTENCING —Cont’d 
Murder —Cont’d 
First degree murder —Cont’d 
Death penalty —Cont’d 
Verdict, §39-13-204. 
Dismissal of jury. 
Jury unable to agree as to punishment, 
§39-13-204. 
Evidence in sentencing proceedings, 
§39-13-204. 
Forms. 
Death penalty, §39-13-204. 
Verdict of life imprisonment, 
§39-13-204. 
Instructions for jury, §39-13-204. 
Intellectually disabled defendants, 
§39-13-203. 
Life imprisonment. 
Intellectually disabled defendants, 
§39-13-203. 
Jury unable to agree as to punishment, 
§39-13-204. 
Mitigating circumstances, §39-13-204. 
Instructions for jury, §39-13-204. 
New trial, §39-13-204. 
Notice of penalty to be sought for capital 
offenses, §39-13-208. 
Opening statements, §39-13-204. 
Procedure generally, §39-13-204. 
Punishment of death, §§39-13-202, 
39-13-204. 
Review of death sentence, §39-13-206. 
Punishment of life imprisonment, 
§§39-13-202, 39-13-204. 
Sentencing where death penalty not 
sought, §39-13-207. 
Separate sentencing hearing, §39-13-204. 
Waiver of right to have jury determine 
punishment, §39-13-205. 
Vehicular homicide. 
Mandatory sentencing factors, 
§39-13-213. 
Notice. 
Penalty to be sought for capital offenses, 
§39-13-208. 
Parole. 
Multiple rapist and child rapist. 
Ineligibility, §39-13-523. 
Presentence reports. 
Standardized treatment for sex offenders. 
Evaluation as included as part of 
presentence report, §39-13-705. 
Racketeer influenced and corrupt 
organizations. 

Violations of provisions of part, §39-12-205. 
Rape of a child, §§39-13-522, 39-13-523. 
Release. 

Child rapist. 

Entire sentence imposed required to be 
served, §39-13-523. 

Satellite-based monitoring program, 
§39-13-522. 

Multiple rapist and child rapist. 

Entire sentence imposed required to be 
served, §39-13-523. 
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SENTENCING —Cont’d 
Satellite-based monitoring program. 
Child rapist. 
Supervision, §39-13-522. 
Sentence reduction credits. 
Multiple rapist and child rapist. 

Ineligibility, §39-13-523. 

Sexual offenses. 
Aggravated rapist, §39-13-523. 
Child rapist, §§39-13-522, 39-13-523. 
Child sexual predators, §39-13-523. 
Community supervision for life. 

Persons convicted of rape or aggravated 
sexual battery, §§39-13-524 to 
39-13-526. 

Multiple rapist, §39-13-523. 
Standardized treatment for sex offenders. 

Requirement of treatment as part of 
sentence, §39-13-706. 

Term of imprisonment. 
First degree murder. 

Punishment of death, §§39-13-202, 
39-13-204. 

Review of death sentence, §39-13-206. 

Punishment of life imprisonment, 
§§39-13-202, 39-13-204. 

Notice of penalty to be sought for capital 
offenses, §39-13-208. 
Rape of a child, §39-13-522. 
Vehicular assault. 
Mandatory sentencing factors, §39-13-106. 
Vehicular homicide. 
Mandatory sentencing factors, §39-13-213. 


SERVICE OF PROCESS. 
Racketeer influenced and corrupt 
organizations. 
Civil proceedings. 
Personal service, §39-12-206. 
RICO lien notice. 
Release or extinguishment of notice. 
Civil proceedings seeking, §39-12-208. 


SEXTING. 

Photographing in violation of privacy 
and disseminating to others, 
§39-13-605. 

Solicitation, sexual exploitation of 
minors, §39-13-529. 

Ignorance or mistake as to age of minor not 
a defense, §39-11-502. 


SEXUAL ASSAULT COLLECTION KITS. 
Forensic medical examination of victim 
of sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance and 
testing of evidence kits and hold kits, 
§39-13-520. 


SEXUAL BATTERY, 8§39-13-504, 39-13-505. 
Aggravated sexual battery, §39-13-504. 
Class B felony, §39-13-504. 
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SEXUAL BATTERY —Cont’d 
Aggravated sexual battery —Cont’d 
Community supervision for life, §§39-13-524 
to 39-13-526. 
Commencement of supervision after term 
of imprisonment, §39-13-524. 
Correction department. 
Jurisdiction, supervision and control, 
§39-13-524. 
Knowingly violating supervision, 
§39-13-526. 
Release from supervision, §39-13-525. 
Sentencing generally, §39-13-524. 
Victim under thirteen years of age, 
§39-13-504. 
Exception to defense of ignorance or 
mistake of fact, §39-11-502. 
Authority figure, §39-13-527. 
Community supervision for life. 
Persons convicted of aggregated sexual 
battery, §§39-13-524 to 39-13-526. 
Consent. 
Sexual contact accomplished without 
consent, §39-13-505. 
Definitions, §39-13-505. 
Aggravated sexual battery, §39-13-505. 
DNA analysis. 
Forensic medical examination of victim of 
sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 
Evidence. 
Forensic medical examination of victim of 
sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 
Felonies. 
Aggravated sexual battery. 
Class B, §39-13-504. 
Class E felony, §39-13-505. 
Fraud. 
Sexual contact accomplished by fraud, 
§39-13-505. 
Human biological specimens. 
Forensic medical examination of victim of 
sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 
Mental health. 
Victim mentally defective, §39-13-505. 
Sexual offenses generally, §§39-13-501 to 
39-13-533. 
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SEXUAL BATTERY —Cont’d 
Standardized treatment for sex 
offenders, §§39-13-701 to 39-13-708. 


SEXUAL OFFENDER REGISTRATION, 
VERIFICATION AND TRACKING. 
Photographs. 
Photographing in violation of privacy. 
Judge’s discretion to require registration 
as sexual offender, §39-13-605. 
Statutory rape. 
Requiring to register upon first conviction, 
judicial discretion, §39-13-506. 


SEXUAL OFFENSES, §§39-13-501 to 
39-13-533. 
Advertising commercial sexual abuse of 
a minor, §39-13-315. 
Aggravated rapists. 
Sentencing, §39-13-523. 
Aiding and abetting. 
Rape. 
Aggravated rape. 
Defendant aided or abetted by one or 
more other persons, §39-13-502. 
AIDS. 
Aggravated prostitution. 
HIV. 
Defined, §39-13-516. 
Infection not required to occur, 
§39-13-516. 
Testing of persons arrested, §39-13-521. 
Authority figure. 
Sexual contact with minor by authority 
figure, §39-13-509. 
Statutory rape by authority figure, 
§39-13-532. 
HIV testing of sexual offense convicts, 
§39-13-521. 
Child sexual predators. 
Sentencing, §39-13-523. 
Churches. 
Prostitution. 
Committed within one hundred feet of 
church, §39-13-513. 
Coercion. 
Defined, §39-13-501. 
Rape, §39-13-503. 
Aggravated rape, §39-13-502. 
Sexual battery, §39-13-505. 
Community supervision for life. 
Persons convicted of rape or aggravated 
sexual battery, §§39-13-524 to 
39-13-526. 
Commencement of supervision after term 
of imprisonment, §39-13-524. 
Jurisdiction, supervision and control of 
correction department, §39-13-524. 
Knowingly violating conditions of 
supervision, §39-13-526. 
Release from supervision, §39-13-525. 
Sentencing generally, §39-13-524. 
Confiscation. 
Forfeiture of conveyances used in sexual 
offenses. 
Minor victims of sexual offense, 
disposition of proceeds, §39-13-530. 
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SEXUAL OFFENSES —Cont’d 
Deadly weapons. 
Rape. 
Aggravated rape. 
Sexual penetration accomplished while 
armed with, §39-13-502. 
Defenses. 
Patronizing prostitution of a minor. 
Ignorance or mistake as to age of minor 
not a defense, §39-11-502. 
Rape of a child. 
Ignorance or mistake of fact. 
Exception to defense, §39-11-502. 
Sexual battery. 
Aggravated sexual battery. 
Victim less than thirteen years of age. 
Exception to defense of ignorance or 
mistake of fact, §39-11-502. 
Solicitation of minor. 
Causing a minor to engage in sexual 
activity. 
Consent not a defense, §39-13-529. 
Ignorance or mistake as to age of minor 
not a defense, §39-11-502. 
Definitions. 
Generally, §39-13-501. 
HIV test, §39-13-521. 
Indecent exposure, §39-13-511. 
Prostitution, §39-13-512. 
Aggravated prostitution, §39-13-516. 
Public indecency, §39-13-517. 
Rape, §39-13-503. 
Aggravated rape, §39-13-502. 
Aggravated statutory rape, §39-13-506. 
Mitigated statutory rape, §39-13-506. 
Rape of a child, §39-13-522. 
Statutory rape, §39-13-506. 
Sexual battery, §39-13-505. 
Aggravated sexual battery, §39-13-504. 
Standardized treatment for sex offenders, 
§39-13-703. 
Conviction, §39-13-708. 
DNA analysis. 
Forensic medical examination of victim of 
sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 
Evidence. 
Forensic medical examination of victim of 
sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 
Felonies. 
Prostitution. 
Aggravated prostitution, §39-13-516. 
Promoting prostitution, §39-13-515. 
Rape, §39-13-503. 
Aggravated rape, §39-13-502. 


+ 
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SEXUAL OFFENSES —Cont’d 
Felonies —Cont’d 

Rape —Cont’d 

Rape of a child, §39-13-522. 

First degree murder, §39-13-202. 

Statutory rape, §39-13-506. 

Sexual battery, §39-13-505. 

Aggravated sexual battery, §39-13-504. 

Child sexual predators. 

Sentencing, §39-13-523. 
Firearms and other weapons. 

Rape. 

Aggravated rape. 

Sexual penetration accomplished while 
armed with deadly weapon, 
§39-13-502. 

Force. 

Rape, §39-13-503. 

Aggravated rape, §39-13-502. 

Sexual battery, §39-13-505. 

Forensic medical examination of victim 
of sexually oriented crime. 

Collection and processing of evidence kits 
and hold kits, §39-13-519. 

Model policy for handling, maintenance and 
testing of evidence kits and hold kits, 
§39-13-520. 

Forfeiture of conveyances used in sexual 
offenses. 

Minor victims of sexual offense, disposition 
of proceeds, §39-13-530. 

Fraud. 

Rape. 

Sexual penetration accomplished by 
fraud, §39-13-503. 

Sexual battery. 

Sexual contact accomplished by fraud, 
§39-13-505. 

HIV. 

Aggravated prostitution. 

Defined, §39-13-516. 

Infection not required to occur, 
§39-13-516. 

Testing of persons arrested, §39-13-521. 

Homosexual acts. 

Prostitution generally, §§39-13-512 to 
39-13-516. 

Human biological specimens. 

Forensic medical examination of victim of 
sexually oriented crime. 

Collection and processing of evidence kits 
and hold kits, §39-13-519. 

Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 

Indecent exposure. 

Defined, §39-13-511. 

Misdemeanors. 

Defendant eighteen years of age or older 
and victim under thirteen, 
§39-13-511. 

Generally, §39-13-511. 

Intimate parts. 

Defined, §39-13-501. 


INDEX 


SEXUAL OFFENSES —Cont’d 
Invasion of privacy. 
Observation without consent, §39-13-607. 
Mentally defective. 
Defined, §39-13-501. 
Rape. 
Aggravated rape. 

Victim’s mental defect or mental 
incapacitation known to defendant, 
§39-13-502. 

Victim mentally defective, §39-13-503. 
Sexual battery. 
Victim mentally defective, §39-13-505. 
Mentally incapacitated. 
Defined, §39-13-501. 
Rape. 
Aggravated rape. 

Victim’s mental defect or mental 
incapacitation known to defendant, 
§39-13-502. 

Victim mentally incapacitated, 
§39-13-503. 
Sexual battery. 
Victim mentally incapacitated, 
§39-13-505. 
Minors. 
Patronizing prostitution of a minor. 
Ignorance or mistake as to age of minor 
not a defense, §39-11-502. 
Rape. 
Rape of a child, §39-13-522. 

Aggravated rape of child, §39-13-531. 

Community supervision for life, 
§§39-13-524 to 39-13-526. 

First degree murder, §39-13-202. 

HIV testing of sexual offense 
convicts, §39-13-521. 

Class A felony, §39-13-522. 

Defined, §39-13-522. 

First degree murder, §39-13-202. 

Ignorance or mistake of fact. 

Exception to defense, §39-11-502. 

Satellite-based monitoring system, 
§39-13-522. 

Sentencing of child rapist, §§39-13-522, 
39-13-5238. 

Community supervision for life, 
§§39-13-524 to 39-13-526. 
Statutory rape, §39-13-506. 

Aggravated statutory rape, §39-13-506. 

Child sexual predators, §39-13-523. 

Mitigated statutory rape, §39-13-506. 

Sexual battery. 
Aggravated sexual battery. 

Child sexual predators. 

Sentencing, §39-13-523. 

Community supervision for life, 
§§39-13-524 to 39-13-526. 

Victim less than thirteen years of age, 
§39-13-504. 

Exception to defense of ignorance or 
mistake of fact, §39-11-502. 
Sexual contact with minor by authority 
figure, §39-13-509. 
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SEXUAL OFFENSES —Cont’d 
Minors —Cont’d 
Solicitation of minor, §39-13-528. 

Causing a minor to engage in sexual 

activity, §39-13-529. 
Consent not a defense, §39-13-529. 
Ignorance or mistake as to age of minor 
not a defense, §39-11-502. 
Misdemeanors. 
Indecent exposure. 

Defendant eighteen years of age or older 
and victim under thirteen, 
§39-13-511. 

Generally, §39-13-511. 

Prostitution. 

Committed within one hundred feet of 
church or one-half mile of school, 
§39-13-513. 

Generally, §39-13-513. 

Patronizing prostitution. 

Generally, §39-13-514. 
Public indecency, §39-13-517. 
Multiple rapists. 
Sentencing, §39-13-523. 
Observation without consent, §39-13-607. 
Parole. 
Multiple rapist and child rapist. 

Ineligibility, §39-13-523. 

Standardized treatment for sex offenders. 

Treatment as condition of parole, 
§39-13-706. 

Peeping Toms. 
Observation without consent, §39-13-607. 
Penetration. 
Sexual penetration. 
Defined, §39-13-501. 
Physically helpless. 
Defined, §39-13-501. 
Rape. 
Victim physically helpless, §39-13-503. 
Sexual battery. 
Victim physically helpless, §39-13-505. 
Probation. 
Standardized treatment for sex offenders. 

Requirement of treatment as part of 

sentence to probation, §39-13-706. 
Prostitution. 
Aggravated prostitution. 

Class C felony, §39-13-516. 

Defined, §39-13-516. 

HIV. 

Defined, §39-13-516. 
Infection not required to occur, 
§39-13-516. 
Definitions, §39-13-513. 
Aggravated prostitution, §39-13-516. 
Felonies. 
Aggravated prostitution, §39-13-516. 
Promoting prostitution, §39-13-515. 
HIV. 
Aggravated prostitution. 
Defined, §39-13-516. 
Infection not required to occur, 
§39-13-516. 
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SEXUAL OFFENSES —Cont’d 
Prostitution —Cont’d 
Misdemeanors. ¢ 
Committed within one hundred feet of 
church or one-half mile of school, 
§39-13-513. 
Generally, §39-13-513. 
Patronizing prostitution. 
Generally, §39-13-514. 
Patronizing prostitution, §39-13-514. 
Promoting prostitution, §39-13-515. 
Promoting travel for prostitution, 
§39-13-533. 
Public indecency, §39-13-517. 
Rape. 
Community supervision for life, §§39-13-524 
to 39-13-526. 
Rape kits. 
Forensic medical examination of victim of 
sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 
Schools and education. 
Prostitution. 
Committed within one-half mile of school, 
§39-13-513. 
Sentencing. 
Aggravated rapist, §39-13-523. 
Child sexual predators, §39-13-523. 
Multiple rapist, §39-13-523. 
Rape of a child, §§39-13-522, 39-13-523. 
Release. 
Rape of a child. 
Satellite-based monitoring program, 
§39-13-522. 
Standardized treatment for sex offenders. 
Requirement of treatment as part of 
sentence, §39-13-706. 
Sexual battery. 
Aggravated sexual battery, §39-13-504. 
Child sexual predators, §39-13-523. 
Sentencing, §39-13-523. 
Community supervision for life, 
§§39-13-524 to 39-13-526. 
Victim under thirteen years of age, 
§39-13-504. 
Exception to defense of ignorance or 
mistake of fact, §39-11-502. 
Authority figure perpetrating, §39-13-527. 
Child sexual predators, §39-13-523. 
Class B felony, §39-13-504. 
Definitions, §39-13-505. 
Aggravated sexual battery, §39-13-504. 
Felonies. 
Aggravated sexual battery, §39-13-504. 
Sexual contact. 
Defined, §39-13-501. 
Minors. 
Sexual contact with minor by authority 
figure, §39-13-509. 
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SEXUAL OFFENSES —Cont’d 
Sexual penetration. 
Defined, §39-13-501. 
Standardized treatment for sex 
offenders. 
Citation of program. 
Short title, §39-13-701. 
Creation of program, §39-13-702. 
Definitions, §39-13-703. 
Conviction, §39-13-708. 
Evaluation and identification, §39-13-705. 
Guidelines and standards for systems. 
System of programs. 

Board to develop, §39-13-704. 
Legislative declaration, §39-13-702. 
Monitoring of offenders, §39-13-706. 
Offenders required to submit to evaluation, 

§39-13-705. 

Parole. 
Treatment as condition, §39-13-706. 
Performance of treatment services to 
standards developed by board, 
§39-13-707. 
Presentence report. 
Evaluation included as part of, 
§39-13-705. 
Probation. 
Requirement of treatment as part of 
sentence to probation, §39-13-706. 
Sentencing. 
Requirement of treatment as part of 
sentence, §39-13-706. 
Sex offender treatment board. 
Creation, §39-13-704. 
Definition of board, §39-13-703. 
Duties, §39-13-704. 
Immunity from liability, §39-13-704. 
Membership, §39-13-704. 
Sex offender treatment fund, §39-13-708. 
Tax imposed on persons convicted, 
§39-13-708. 
Title of program. 
Short title, §39-13-701. 
Treatment services to conform with board 
standards, §39-13-707. 
Treatment for sex offenders. 
Standardized treatment, §§39-13-701 to 
39-13-708. 
Victims. 
Defined, §39-13-501. 
Weapons. 
Rape. 
Aggravated rape. 
Sexual penetration accomplished while 
armed with deadly weapon, 
§39-13-502. 


SEXUAL SERVITUDE. 
Trafficking for sexual servitude. 
Criminal forfeiture of property involved in 


human trafficking offenses, §39-11-703. 


SHERIFFS. 
Aggravated assault. 
Enhanced factor at time of sentencing. 
AIDS testing for assault victims, 
§39-13-112. 
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SHERIFFS —Cont’d 
Aggravated assault —Cont’d 
Enhanced factor at time of sentencing 
—Cont’d 
Victim of assault law enforcement officer, 
§39-13-102. 

Murder of law enforcement officer. 
Aggravating circumstance in first degree 
murder sentencing proceedings, 

§39-13-204. 


SHORT TITLES. 

Freedom from Unwarranted Surveillance 
Act, §39-13-609. 

Human Trafficking Resource Center 
Hotline Act, §39-13-313. 

Racketeer Influenced and Corrupt 
Organization Act of 1989, §39-12-201. 

Tennessee Human Trafficking Resource 
Center Hotline Act, §39-13-313. 

Tennessee Standardized Treatment 
Program for Sex Offenders, 
§39-13-701. 


SLAVERY. 
Involuntary labor servitude, §39-13-307. 


SODOMY. 
Prostitution, §39-13-513. 
Generally, §§39-13-512 to 39-13-516. 
Sexual activity. 
Defined, §39-13-512. 
Sexual penetration. 
Anal intercourse defined as, §39-13-501. 


SOLICITATION. 
Conduct of another. 
Criminal responsibility for, §39-11-402. 

Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 

Defenses excluded, §39-11-407. 

Criminal law and procedure, §39-12-102. 
Conduct constituting, §39-12-102. 
Convictions. 

Multiple convictions, §39-12-106. 
Defenses. 

Disallowed, §39-12-102. 

Incapacity, irresponsibility or immunity of 

party to, §39-12-105. 

Insanity, minority or lack of criminal 
responsibility or capacity of person 
solicited not defense, §39-12-102. 

Lack of capacity, status or characteristic 
of person solicited needed to commit 
offense not defense, §39-12-102. 

Renunciation, §39-12-104. 

Solicitation unsuccessful not defense, 
§39-12-102. 

Felonies. 

Grading solicitation, §39-12-107. 
Grading solicitation, §39-12-107. 
Incapacity of person solicited, §39-12-105. 

Defense disallowed, §39-12-102. 
Insanity of person solicited, §39-12-105. 

Defense disallowed, §39-12-102. 
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SOLICITATION —Cont’d 
Criminal law and procedure —Cont’d 

Intent, §39-12-102. 

Lack of criminal responsibility of person 
solicited, §39-12-105. 

Defense disallowed, §39-12-102. 
Minority of person solicited, §39-12-105. 

Defense disallowed, §39-12-102. 
Misdemeanors. 

Grading solicitation, §39-12-107. 
Multiple convictions, §39-12-106. 
Renunciation. 

Defense, §39-12-104. 

Sexual offenses. 

Solicitation of minor, §39-13-528. 

Causing a minor to engage in sexual 
activity, §39-13-529. 
Ignorance or mistake as to age of 
minor not a defense, §39-11-502. 
Criminal responsibility for conduct of 

another, §39-11-402. 

Crimes of force or violence when acting in 
concert, higher classification, 
§39-12-302. 

Defenses excluded, §39-11-407. 

Defenses. 

Crimes and offenses. 

Defenses disallowed, §39-12-102. 

Criminal responsibility for conduct of 
another, §39-12-102. 
Incapacity, irresponsibility or immunity of 
party to, §39-12-105. 

Renunciation defense, §39-12-104. 
Criminal responsibility for conduct of 

another. 

Defenses excluded, §39-11-407. 

Definitions. 
Crimes and offenses, §39-12-102. 
Felonies. 

Grading solicitation, §39-12-107. 

Murder. 

First degree murder, §39-11-117. 

Homicide. 

Murder. 

First degree murder, §39-11-117. 

Mentally ill. 

Crimes and offenses. 

Insanity of person solicited. 

Defense disallowed, §39-12-102. 
Minors. 

Crimes and offenses. 

Minority of person solicited. 

Defense disallowed, §39-12-102. 

Sexual offenses, §39-13-528. 

Causing a minor to engage in sexual 
activity, §39-13-529. 
Ignorance or mistake as to age of 
minor not a defense, §39-11-502. 

Misdemeanors. 

Grading solicitation, §39-12-107. 
Murder. 

First degree murder, §39-11-117. 
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SOLICITATION —Cont’d 
Sexual offenses. 
Minors, §39-13-528. ' 
Causing a minor to engage in sexual 
activity, §39-13-529. 
Ignorance or mistake as to age of minor 
not a defense, §39-11-502. 


SPERM DONATIONS. 
HIV exposure, §39-13-109. 


SPORTS. 
Assault. 
Joint participation in competitive sport. 
Defense, §39-13-104. 
Criminal law and procedure. 
Joint participation in competitive sport. 
Defense to assaultive offense, §39-13-104. 
Defenses. 
Assaultive offenses. 
Joint participation in competitive sport, 
§39-13-104. 
Joint participation in competitive sports. 
Defense to assaultive offenses, §39-13-104. 


SPYWARE. 
Wiretapping and electronic surveillance. 
Parental monitoring of child’s internet use. 
Exceptions to invasion of privacy, 
§39-13-601. 


STAND YOUR GROUND LAW, §39-11-611. 


STATUTE OF LIMITATIONS. 
Electronic surveillance. 
Invasion of privacy, §39-13-603. 
Five year. 
RICO actions and prosecutions, §39-12-206. 
Invasion of privacy. 
Wiretapping and electronic surveillance, 
§39-13-603. 
Racketeer influenced and corrupt 
organizations. 
Criminal or civil actions or proceedings 
under part, §39-12-206. 
Suspension of running of period, 
§39-12-206. 
Terrorism, civil action by victim, 
§39-13-811. 
Wiretapping. 
Invasion of privacy, §39-13-603. 


STATUTORY RAPE, §39-13-506. 
Aggravated statutory rape, §39-13-506. 
Authority figure, statutory rape by, 
§39-13 -532. 
HIV testing of sexual offense convicts, 
§39-13-521. 
Child sexual predators. 
Sentencing, §39-13-523. 
Mitigated statutory rape, §39-13-506. 
Sexual offender registration, verification 
and tracking. 
Requiring to register upon first conviction, 
judicial discretion, §39-13-506. 
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STOP AND FRISK. 
Justification. 
Self defense. 
Threat or use of force to resist, 
§39-11-611. 
Self defense. 
Threat or use of force to resist, §39-11-611. 


STRANGULATION. 
Aggravated assault. 
Strangulation used to cause bodily injury, 
§39-13-102. 


STRIP JOINTS. 
Public indecency, §39-13-517. 


SUBPOENAS. 
Racketeer influenced and corrupt 
organizations. 
Investigative agency. 
Power to issue, §39-12-209. 


SUBSTANCE ABUSE. 
Domestic assault. 
Counseling as condition of sentence, 
§39-13-111. 


SUICIDE. 
Assisted suicide, §39-13-216. 
Force. 

Protection of life or health. 

Justification in threatening or using force 
but not deadly force to prevent, 
§39-11-613. 

Immunity, §39-11-622. 
Justification. 
Protection of life or health. 

Threatening or using force but not deadly 
force to prevent, §39-11-613. 

Immunity, §39-11-622. 
Prevention. 
Justification in threatening or using force 
but not deadly force, §39-11-613. 
Immunity, §39-11-622. 


SUPREME COURT. 
Appeals. 
Death penalty. 
Murder. 
First degree murder. 
Review upon affirmance by court of 
criminal appeals, §39-13-206. 
Murder. 
First degree murder. 
Review of death penalty upon 
affirmance by court of criminal 
appeals, §39-13-206. 
Criminal law and procedure. 
Murder. 
First degree murder. 
Review of death sentence upon 
affirmance by court of criminal 
appeals, §39-13-206. 
Death penalty. 
Murder. 
First degree murder. 
Review of death sentence upon 
affirmance by court of criminal 
appeals, §39-13-206. 


INDEX 


SUPREME COURT —Cont’d 
Homicide. 
Murder. 
First degree murder. 
Review of death sentence upon 
affirmance by court of criminal 
appeals, §39-13-206. 
Murder. 
First degree murder. 
Death sentence. 
Review upon affirmance by court of 
criminal appeals, §39-13-206. 


SURVEILLANCE. 

Freedom from unwarranted surveillance 
act, §39-13-609. 

Location information for electronic 
devices. 

Warrant required to obtain, §39-13-610. 

Unmanned aircraft, use to capture 

images, §§39-13-901 to 39-13-907. 


SURVEYS AND SURVEYORS. 
Drones. 
Surveillance by unmanned aircraft to 
capture images. 
Lawful purposes and lawful capture of 
images. 
Image captured for purposes of land 
surveying, §39-13-902. 
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TEACHERS. 
Sexual offenses. 
Sexual contact with minor by authority 
figure, §39-13-509. 


TELECOMMUNICATIONS. 
Criminal forfeiture. 
Property subject to forfeiture. 
Human trafficking offenses, §39-11-703. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 

Human Trafficking Resource Hotline Act, 

§39-13-313. 


TELEPHONES. 
Definitions. 
Interception of cellular or cordless 
telephone transmissions, §39-13-604. 
Felonies. 
Interception of cellular or cordless 
telephone transmissions, §39-13-604. 
Human Trafficking Resource Hotline Act, 
§39-13-313. 
Interception of cellular or cordless 
telephone transmissions, §39-13-604. 
Invasion of privacy. 
Interception of cellular or cordless 
telephone transmissions, §39-13-604. 
Misdemeanors. 
Interception of cellular or cordless 
telephone transmissions, §39-13-604. 
Privacy. 
Interception of cellular or cordless 
telephone transmissions, §39-13-604. 


INDEX 


TENNCARE (MEDICAL ASSISTANCE). 
Fraud. 
Disposition of forfeited property, 
§39-11-713. 


TENNESSEE BUREAU OF 
INVESTIGATION. 
Human Trafficking Resource Center 
Hotline Act, §39-13-313. 
Sexual offenses. 
Forensic medical examination of victim of 
sexually oriented crime. 
Collection and processing of evidence kits 
and hold kits, §39-13-519. 
Model policy for handling, maintenance 
and testing of evidence kits and hold 
kits, §39-13-520. 


TENNESSEE VALLEY AUTHORITY. 
Peace officers. 
Deadly force. 
Nuclear facilities, peace officers at. 
When authorized to use, §39-11-611. 
Nuclear facilities. 
Deadly force. 
When authorized to use, §39-11-611. 


TERRORISM. 
Civil action by victim, §39-13-811. 
Defenses. 
Religion as justification prohibited, 
§39-13-809. 
Designated entity. 
Defined, §39-13-803. 
Providing material support or resources, 
§39-13-807. 
Distribution or delivery. 
Act of terrorism or hoax, §39-13-808. 
Restitution, §39-13-808. 
Drones. 
Freedom from unwarranted surveillance 
act, §39-13-609. 
Felonies. 
Commission of act of terrorism, §39-13-805. 
Distribution or delivery. 
Act of terrorism or hoax, §39-13-808. 
Hoaxes. 
Distribution or delivery, §39-13-808. 
Murder. 
Act of terrorism. 
First degree murder, §39-13-202. 
Providing material support or resources, 
§39-13-807. 
Weapons of mass destruction, §39-13-806. 
Forfeiture of property associated with 
terrorist acts, §39-13-810. 
Freedom from unwarranted surveillance 
act, §39-13-609. 
Hoaxes. 
Distribution or delivery, §39-13-808. 
Homicide. 
Act of terrorism. 
First degree murder, §39-13-202. 
Sentencing, factors in aggravation, 
§39-13-204. 
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TERRORISM —Cont’d 
Immunity for good faith reporting of 
suspicious activity or behavior, 
§39-13-812. 
Murder. 
Act of terrorism. 
First degree murder, §39-13-202. 
Sentencing, factors in aggravation, 
§39-13-204. 
Prevention and response, §§39-13-801 to 
39-13-812. 
Commission of act of terrorism, §39-13-805. 
Definitions, §39-13-803. 
Distribution or delivery. 
Act of terrorism or hoax, §39-13-808. 
Intentional release of dangerous chemicals 
or hazardous materials, §39-13-804. 
Legislative intent, §39-13-802. 
Short title, §39-13-801. 
Weapons of mass destruction, §39-13-806. 
Privacy. 
Freedom from unwarranted surveillance 
act, §39-13-609. 
Providing material support or resources. 
Prevention and response, §39-13-807. 
Religion. 
Justification by religion prohibited, 
§39-13-809. 
Targeting, prohibiting or inhibiting peaceful 
practice of religion. 
Legislative intent against, §39-13-802. 
Report of suspicious activity or behavior. 
Immunity for good faith reporting, 
§39-13-812. 
Restitution. 
Distribution or delivery. 
Act of terrorism or hoax, §39-13-808. 
Hoaxes. 
Distribution or delivery, §39-13-808. 
Terrorism prevention and response act 
of 2002, §§39-13-801 to 39-13-812. 
Weapons of mass destruction. 
Prevention and response, §39-13-806. 


TERRORISM PREVENTION AND 
RESPONSE ACT OF 2002, §§39-13-801 
to 39-13-812. 


THEFT. 
Homicide. 
Murder. 
First degree murder. 
Reckless killing of another, §39-13-202. 
Murder. 
First degree murder. 
Reckless killing of another, §39-13-202. 


THERMAL IMAGING. 

Surveillance by unmanned aircraft to 
capture images, §§39-13-901 to 
39-13-907. 


THIRD PARTIES. 
Defenses. 
Justification. 
Defense of third persons, §39-11-612. 
Immunity, §39-11-622. 
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THIRD PARTIES —Cont’d 
Justification. 
Defense of third parties, §39-11-612. 
Immunity, §39-11-622. 
Property. 
Protection of third person’s property, 
§39-11-615. 
Reckless injury of innocent third persons, 
§39-11-604. 


THREATS. 
Kidnapping. 
Aggravated kidnapping. 
Removal or confinement accomplished by 
threat. 
Unlawful, §39-13-304. 
School employees. 
Communicating threat concerning school 
employee, §39-13-114. 


TORTS. 
Common law tort. 
Seduction abolished, §39-13-508. 
Seduction. 
Abolition of common law tort, §39-13-508. 
Common law tort. 
Abolished, §39-13-508. 


TRAFFICKING FOR COMMERCIAL SEX 
ACTS, §39-13-309. 
Advertising commercial sexual abuse of 
a minor, §39-13-315. 
Corporations. 
Violations by, §39-13-311. 
Criminal forfeiture of property involved 
in human trafficking offenses. 
Distribution and use of proceeds from 
forfeitures, §39-13-312. 
Human trafficking offense, §39-13-314. 
Human Trafficking Resource Hotline Act, 
§39-13-313. 
Prostitution, defense, §39-13-513. 
Separate offenses, §39-13-310. 


TRAFFICKING FOR FORCED LABOR 
OR SERVICES, §39-13-308. 

Corporations. 

Violations by, §39-13-311. 

Criminal forfeiture of property involved 
in human trafficking offenses, 
§39-11-703. 

Distribution and use of proceeds from 
forfeitures, §39-13-312. 

Human trafficking offense, §39-13-314. 

Human Trafficking Resource Hotline Act, 
§39-13-313. 

Separate offenses, §39-13-310. 


TRAFFICKING FOR SEXUAL 
SERVITUDE. 

Criminal forfeiture of property involved 
in human trafficking offenses, 
§39-11-703. 


INDEX 


TRANSPORTATION DEPARTMENT. 
Drones. 
Surveillance by unmanned aircraft to 
capture images. 
Lawful purposes and lawful capture of 
images. 
Planning, locating, designing, etc, of 
transportation programs, 
§39-13-902. 


TRAVEL. 
Promoting travel for prostitution, 
§39-13-533. 


TREXLER, SCOTTY. 
Scotty Trexler law, §39-13-202(a)(2). 


TRIAL. 
Homicide. 
Murder. 
First degree murder. 
Sentencing proceedings, §39-13-204. 
Waiver of jury in trials, §39-13-205. 
Murder. 
First degree murder. 
New trial, §39-13-204. 
Sentencing proceedings, §39-13-204. 
Waiver of jury in trials, §39-13-205. 


TRUSTS AND TRUSTEES. 
Racketeer influenced and corrupt 
organizations. 
RICO lien notice. 
Notice not lien on record title, §39-12-207. 
Trustees acquiring actual mileage. 
Conveyance of title to property. 
Liability to state, §39-12-207. 
Information furnished investigative 
agency, §39-12-207. 
Trustees. 
Defined, §39-12-203. 


U 


UNDERAGE DRINKING. 
Punishment, §§39-11-111, 39-11-114. 


UNIVERSITY AND POSTSECONDARY 
EDUCATION. 
Research. 
Surveillance by unmanned aircraft to 
capture images. 
Lawful purposes and lawful capture of 
images, §39-13-902. 
Threats. 
Communicating threat concerning school 
employee, §39-13-114. 


UNMANNED AIRCRAFT. 

Freedom from unwarranted surveillance 
act, §39-13-609. 

Surveillance by unmanned aircraft to 
capture images, §§39-13-901 to 
39-13-907. 


INDEX 


UPSKIRTING. 
Photographing in violation of privacy. 
Expectation of privacy, §39-13-605. 


V 


VEHICULAR HOMICIDE, §39-13-213. 
Aggravated vehicular homicide, 
§39-13-218. 


VENUE. 
Burden of proof. 
Preponderance of evidence, §39-11-201. 
Community supervision for life. 
Persons convicted of rape or aggravated 
sexual battery. 
Knowingly violating supervision, 
§39-13-526. 
Criminal forfeiture. 
Disposition of forfeited property, 
§39-11-705. 
Criminal law and procedure. 
Burden of proof. 
Preponderance of evidence, §39-11-201. 


VERDICTS. 
Murder. 
First degree murder. 
Death penalty, §39-13-204. 
Life imprisonment, §39-13-204. 
Sentencing. 
Murder. 
First degree murder. 
Sentencing proceedings, §39-13-204. 


VICTIMS OF CRIME. 
Restitution. 
Sentencing person committing offense to 
pay as part of punishment, §39-11-118. 
Terrorism, civil cause of action of victim, 
§39-13-811. 


VISITATION OF CHILDREN. 
Custodial interference. 
Detention of child beyond period of 
visitation, §39-13-306. 


VOLUNTARY MANSLAUGHTER. 
Class C felony, §39-13-211. 
Defined, §39-13-211. 
Fetuses. 

Fetus as victim, §39-13-214. 


W 


WAIVER. 
Homicide. 
Murder. 
First degree murder. 
Waiver of jury in trials, §39-13-205. 
Murder. 
First degree murder. 
Waiver of jury in trials, §39-13-205. 


WARRANTLESS ARRESTS IN 


DOMESTIC VIOLENCE SITUATIONS. 


Violation of protection orders, §39-13-113. 
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WARRANTS. 
Domestic abuse. 
Warrantless arrests, §39-13-113. 
Warrantless arrests in domestic violence 
situations, §39-13-113. 


WATER AND WASTEWATER SYSTEMS. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 
Treatment facilities. 
Critical infrastructure facilities. 
Drones, unlawful capture of image with 
intent to conduct surveillance. 
Criminal offense, §39-13-903. 


WIRETAPPING AND ELECTRONIC 
SURVEILLANCE. 
Flight from criminal offense. 
Interception of radio frequency 
transmissions to facilitate flight, 
§39-13-608. 
Invasion of privacy, §39-13-601. 
Damages, §39-13-603. 
Defenses, §39-13-603. 
Felony, §39-13-602. 
Injunctive relief, §39-13-603. 
Interception of radio frequency 
transmission to facilitate flight, 
§39-13-608. 
Limitation of actions, §39-13-603. 
Spyware. 
Parental monitoring of child’s internet use. 
Exceptions to invasion of privacy, 
§39-13-601. 


WITNESSES. 
Criminal law and procedure. 
Insanity defense. 
Expert witnesses. 
Restriction on testimony by, 
§39-11-501. 
Expert witnesses. 
Insanity defense. 
Restriction on testimony by experts, 
§39-11-501. 
Insanity defense. 
Expert witnesses. 
Restriction on testimony by experts, 
§39-11-501. 
Racketeer influenced and corrupt 
organizations. 
Investigative agency. 
Subpoenaing, §39-12-209. 


WOMEN. 
Female genital mutilation, §39-13-110. 


WORKHOUSES. 
Defined, §39-11-106. 


WORK ZONES. 
Highway work or construction zones. 
Vehicular homicide, §39-13-213. 
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YOUTH SERVICE OFFICERS. 
Juvenile proceedings. 
Aggravated assault, enhanced factor at 
sentencing. 
AIDS testing for assault victims, 
§39-13-112. 


INDEX 


YOUTH SERVICE OFFICERS —Cont’d 
Juvenile proceedings —Cont’d 
Aggravated assault, enhanced factor at 
sentencing —Cont’d 


Victim of assault youth services officer, 
§39-13-102. 
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